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48.  nMrgiml  oece,  Uft  line,  fir  19  C.  3.  mi^  19  O.  s. 

7S   Ima  24  '/(f  €  35  »««¥  c  1^5. 
134   line  10.  fir  %j  H.  7    r««i/  %i  H.  6* 
»c6  fix  lines  from  the  boctoniy  rtti  {m)  reference  to  the  following  note  i 

(m)  Sl^t^tf  WiMCher  this  propofiti^n  it  not  100  exten6ve.  FUtDuex  dm.  C^klmigb 
\.  Jdtifiti,  I  £jj».  460  .  «vhere  Lord  Kunm  C  J.  ii  faid  to  have  revol  cd  nt  the 
idea  that  a  tenant  could  nuke  hi«  landlord  a  trefpafler  by  inplicatioii.  Bat 
tt  did  not  appear  that  the  landlord  in  that  cafe  was  feifed  of  the  wafte. 

Sio  fine  it,  firc^  r^mdc  19. 
^  S94  laft  lineayir  Caf ver  re^  Rarrer* 
^  S96  line  19  fir  Carver  «.  Walwyn  ruid  Baldwin  v.  Kanrer* 

337*  line  %%•  far  rule  abfblqu  rmi  nilc  dificbarfed. 
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CASES 

ARGUED    AMD    DETERMINED 


IM    TBB 


Court  of  COMMON   PLEAS, 

in 

Michaelmas  Term^ 

In  the  Fofty-cightk  Year  of  the  Rciga  of  Georgb  III. 


DoNELLY  V.  Sir  Home  Popham.  Nov.  u. 

^HIS  was  an  a£lion  for  money  had  and  received,  &c.  A  commodore* 
^   to  which  the  Defendant  pleaded  the  general  iffue.  who  appoints 
Thecaufc  was  tried  before  Mansfield Ch.].  at  the  fit-  I'^^^^l^^^^^^ 
lings  after  laft  Trinity  term  at  Wefinunjler.     The  fa£ls  ^jng  authority 
were  as  follow.    The  Defendanti  in  the  month  of  July  for  ihatpurpofe, 
1805,  WW  diredcd  by  the  Lords  of  the  Admiralty  to  pro-  JJ^J^'^^^ll'JJf  **" 
cced  to  Madeira  for  the  purpofc  of  taking  the  command,  officer \xk  the  dif- 
of  the  fquadron  afiemblcd  at  that  ifland  for  an  attack  tribation  of 
nponthc  Cape  rf  Good  tfype.    He  received  at  the  fame  priz«»  under  hit 
time  the  following  appointment  of  Commodore^**  Where*  ^^^\q^  ^f  [jjc  7th 
at  we  think  fit  that  you  fliould  hoift  a  broad  pendant  cm  July  1803. 
board  his  Majefty's  (hip  Diadem^  io  foon  as  you  (hall  have  Neither  will  the 
left  the  ifland  of  Madeira fjoa  are  hereby  authorized  and.      .  ^  ^^  ^^^ 
direded  to  hoift  a  broad  pendant  accordingly,  and  to  appointment!  by 

the  Lords  of  the 
Admiralty,  or  the  King  ia  cooncih  entitle  bun  to  (hare  as  Si  flag  ojicer,  in  any  prizes 
taken  before  tbc  date  of  fucb  ratificationt 

VOL.L  B  wear 


POPH^M. 


CASES  IN  MICHAELMAS  TERM 

1 807.  wear  the  fame  in  the  abfence  of  a  flag  officer  UDtir  you 

* — v*"*^        (hall  receive  further  orders.     Given,  &c/' 

DONELtY  ,       •  *. 

V.  Upon  the  failing  of  the  fleet  from  Madeira  the  Defend- 

ant appointed  Captain.i)0«;/ima/i  to  the  command,  as  cap* 
tain  under  hini^  of  his  Majefty's  (hip  Diadem^  and  he  wrote 
to  inform  the  Lords  of  the  Admiralty  of  the  ftep  he  had 
taken,  and  of  the  realigns  which  had  led  to  it.     Their 
Lordfhtps  exprcflfed  their  difapprobation  of  the  appoint - 
menty  refufed  to  confirm  it,  and  ordered  the  Defendant 
to  refume  the  command  of  the  Diadem.   The  Defendant, 
upon  his  return  to  England^  appealed  by  memorial  to  the 
King  in  Council^  and  that  appeal  was  (till  depending  at 
'  the  time  of  the  trial  and  of  this  motion.    By  the  ftat. 
45  Geo.  3*  c.']2.  f.  a.  it  is  enaded,  that  all  prizes  taken 
by  any  (hip  or  vefTel  of  war  in  his  Majefty's  pay  (hall  be 
the  property  of  the  captors,  <<  to  be  divided  in   fuch 
proportions  and  after  fuch  manner,  as  his  Majefty,  by  his 
proclamation  of  the  7th  of  July  1803,  hath  already  or- 
dered and  direfted,  or  as  his'Majefty,  his  heirs  and  fuc-^ 
cefibrs,  (hall  think  fit  to  order  and  dired,  by  proclama- 
tion or  proclamations  to  be  ifTued  for  thofe  purpofes  /* 
and,  by  the  proclamation  of  the  7th  of  July  1803,  to 
which  the  z6t  refers,  it  is  ordered  that  <'  commodores, 
miitb  captains  under  them^  (hall  be  eReemed  ^^  fiag  (jiffieers 
wilh  refpe  A  to  the  eighth  part  of  prizes  taken,  whether 
commanding  in  chief  or  under  command."    A  commo- 
dore is  appointed  either  with  or  without  a  dttpiain  under 
bim,  according  to  the  opinion  entertained  of  the  nature 
and  exigencies  of  the  fervice  upon  which  he  is  employed. 
In  the  former  cafe  the  appointment  is  as  follows :  <*  By 
the  commiifioners,  &c.   Whereas  we  think  fit  that  yoo 
Ihould  hoift  a  broad  pendant  on  board  his  Maje(ty's 
fhip  ■  ■■  ■     ,  and  have  a  captain  under  you ;  you  are  here- 
by required  and  dircfled  to  hoift  a  broad  pendant  ac- 
cordingly, and  to  wear  the  fame  in  the  abfence  of  a 

2  fenior 


DONELLT 

V, 


in  THK  FoftTY-BIGHTH  TfiAR  OF  GEORGE  III. 

fenior   captain,     until    jrou     receive    further    orders.  1807. 

GircD,"  Sec. 

The  only  material  quedion  upon  the  trial  was,  whe** 
tber  the  Defendant,  Sir  Home  PcpAam^  was  a  Jlag  officer  Popham. 
vithin  the  meaning  and  terms  of  this  proclamation. 
The  Plaintiff,  Captain  Donelly^  commanded  the  Narcijffiis 
frigate,  one  of  the  fleet  placed  under  the  orders  of  the 
Defendant.  The  Narciffus  was  difpatched  by  thecoma 
modore  to  obtain  intelligence ;  and,  while  abfent  on  that 
fenrice,  (he  captured  a  brig,  and  drove  on  (hore  a  cor* 
rette,  belonging  to  the  enemy.  After  the  redu£Uon  of 
the  C^y  the  fquadron  was  employed  in  an  attack  upon 
the  Zpamjb  fettlements  on  the  Rio  de  la  Plata^  and  the 
Plaintiff  was  appointed  by  the  Defendant  to  bring  home 
a  part  of  the  treafure  taken  upon  thatoccaCon.  He  had 
receiTcd  on  this  account  a  freight  of  two  per  cent,  accord- 
ing to  the  ufage  of  the  navy.  It  was  admitted  that,  by 
the  fame  ufage,  the  Defendant  would  be  entitled  to  one- 
Aird  of  this  fum  if  he  were  a  flag  officer  at  the  time 
when  then  the  treafure  was  tranfmitted.  He  would 
alfo,  in  the  fame  charader,  have  a  claim  on  the  Plaintiff 
for  142/.  3/.  6d.^  as  head  moneys  on  account  of  the 
two  reffcls  which  had  been  captured  and  dedroyed 
by  the  Nardjfus  during  her  abfence  from  the  reft 
of  the  fqadron.  Thefe  fums,  amounting  to  2004/.  17/. 
2i.,  had  been  paid  by  the  Plaintiff  to  the  ufe  of  the 
Defendant,  fnbjed  to  the  determtoation  of  the  above 
qaeftion.  Admiral  Rainier  ilated  that  he  had  fcrved  as 
a  commodore  in  the  Ea/i  Indies;  that  he  was  at  firft  ap- 
pointed without  a  evptain  under  him ;  but  that,  after  an 
interval  of  about  a  year,  he  received  a  new  order  to  hoift 
abroad  pendant  and  to  have  a  captain  under  him:  that, 
daring  the  firft  period,  he  fliared  equally  in  the  diftri* 
btltion  of  prices  with  the  other  captains  of  the  fquadron, 
but  .that,  upon  his  fecond  appointment,  he  received  the 
proportion  of  a  flag  officer.  Several  other  officers  were 
B  a  called. 
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1807.  called,  who  fpokc  to  the  fame  effcd.    The  jury  found  a 

^■^'   -    ^       YzxAiSt  for  the  PlaintiflF.    Damages  2004/.  ^T'  ^^• 

DONELLY 

PopHAM.  Bajley  Seij*  moved  for  a  rule  to  (hew  caufc  why  the 

▼erdi£t  (hould  not  be  f<t  afide  and  a  new  trial  granted. 
He  obferved,  that  the  Defendant  was  de  faHo  a  commo- 
dore, vjith  a  captain  under  him,  from  the  time  of  the 
appointment  of  Captain  Downman  to  the  command  of 
the  Diadem.  The  meafutc  was  occafioncd  by  the  exi- 
gencies of  the  fervice;  and  though  the  Lords  of  the 
Admiralty  had  difapproved  of  the  appointment,  and 
had  refufed  to  confirm  it,  yet  the  Defendant  had  ap- 
pealed from  their  determination  to  the  King  in  Council. 
There  was  reafon  to  believe  that  the  decifion  would  be 
favourable  to  the  Defendant  This  would  eftablifli  the 
validity  of  the  appointment^  and  the  Defendant  would 
then  be  entitled  to  (hare  as  a  Jlag  officer  according  to 
the  terms  of  the  proclamadon. 

Mamsvield  Ch.  J.  This  is  an  a£lion  between  two 
meritorious  officers,  who  are  defirous  only  of  afcertain- 
ing  their  refpeAive  rights.  It  appeared  upon  tlie- trial 
that  there  were  two  di(lin£l  forms  made  ufe  of  by  the 
tiOrds  of  the  Admiralty  for  the  appointment  of  a  com* 
modore.  The  officer  to  vi^om  th^  order  is  addrefled  is 
fometimes  direfled  merely  to  hoift  a  broad  pendant,  at 
others  to  hoift  a  broad  pendant  and  U  have  a  captain 
under  him.  The  king's  proclamation,  which  regulates 
the  divifiou  and  diftribution  of  prizes^  direAs  that  com- 
modores with  captmns  under  them  (hall  rank  as  Jhg  effi* 
cersi  and  this  proclamation  is  to  be  confidered  as  incor- 
porated into,  and  forming  part  of  the  prize  %6t.  It  ii 
by  this  proclamation,  coupled  with  the  ad,  that  the  legal 
rights  of  the  parties  are  to  be  determined  \  and  the  terms 
are  too  plain  to  admit  of  the  leaft  degree  of  doubt.  It 
was  alfo  proved^  in  conformity  with  the  clear  language 

of 
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of  the  kw»  that  Admiral  Rainier^  under  his  firft  autho* 
tity,  (bared  equally  with  the  other  captains  of  the  fleet ; 
but  that  afterwards^  upon  his  appointment  as  commo- 
dore with  a  captain  under  him^  he  received  the  proportion 
of  ^^ag  officer,    ^ad  the  Lords  of  the  Admiralty  even 
confirmed  the  appointment  of  Captain  Downman  to  the 
conamand  of  the  Diadem^  though  this  might  have  ope* 
rated  upon  the  rights  of  the  parties  from  the  time  of  fuch 
confirmation^  yec  it  could  not  have  been  attended  with 
a  retrofpe£tive  effe£l.     The  fame  obfervation  will  apply 
to  the  appeal.   The  legal  rights  of  the  claimants^  as  they 
at  prefent  fubfift,  cannot  be  afFcAed  by  any  future  deci«* 
fion  of  the  King  in  Council.    It  may  alfo  be  remarked^ 
that  if  the  approbation  of  the  Lords  of  the  Admitalty^ 
or  of  iiis  Majefty  in  Council,  were  to  have  the  effeft 
coatended  for,  it  might  be  produf^ive  of  ferious  inconve- 
nience to  the  public  fervice.    For  there  would  be  reafon 
to  apprehend  that  officers  might  be  induced  to  make  ap« 
potutment^  of  this  nature  merely  with  a  view  to  their 
own  emolument^  taking  the  chance  of  their  being  after^ 
wards  ratified. 


1807,. 


Heath  J.    The  dcciiion  of  the  King  in  Council  can* 
not  diveft  a  right. 

ChaubrsJ.  was  of  the  fame  opinion* 

BeqUj  took  nothing  by  his  motion. 
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1 807.  called,  who  fpokc  to  the  fame  effcd.    The  jury  found  a 

'-    -    ^       vcrdia  for  the  PlaintiflF.    Damages  2004/.  1 7/.  zd. 

DONELLY 

PoPHAM.  Bajley  Seij.  moved  for  a  rule  to  (hew  caufc  why  the 

▼erdi£t  (hould  not  he  fet  afide  and  a  new  trial  granted. 
He  obferved,  that  the  Defendant  was  de  faHo  a  commo- 
dore, with  a  captain  under  him^  from  the  time  of  the 
appointment  of  Captain  Downman  to  the  command  of 
the  Diadem,  The  meafute  was  occafioned  by  the  exi- 
gencies of  the  fervice;  and  though  the  Lords  of  the 
Admiralty  had  difapproyed  of  the  appointmenti  and 
had  refufed  to  confirm  it,  yet  the  Defendant  had  ap- 
pealed from  their  determination  to  the  King  in  CouociL 
There  was  reafon  to  believe  that  the  decifion  wosld  be 
favourable  to  the  Defendant  This  would  eftablifli  the 
validity  of  the  appointment^  and  the  Defendant  would 
then  be  entitled  to  (hare  as  a  Jlag  officer  according  to 
the  terms  of  the  proclamation. 

Mamsvield  Ch.  J.  This  is  an  a£lion  between  two 
meritorious  officers,  who  are  defirous  only  of  afcertain- 
ing  their  refpcAive  rights.  It  appeared  upon  the  trial 
that  there  were  two  diftin£l  forms  made  ufe  of  by  the 
tii^rds  of  the  Admiralty  for  the  appointment  of  a  com- 
modore. The  officer  to  whom  th^  order  is  addreiTed  is 
fometimes  direfled  merely  to  hoift  a  broad  pendant,  at 
others  to  hoift  a  broad  pendant  and  U  have  a  captedn 
•under  him*  The  king's  proclamationi  which  regulates 
the  divi(iou  and  diftribution  of  prizes^  direAs  that  com- 
modores with  CMptmas  under  them  (hall  rank  as  ^g  qffl^ 
cerst  and  this  proclamation  is  to  be  confidered  as  incor- 
porated intOj  and  forming  part  of  the  prize  a£t.  It  ia 
by  this  proclamatioOi  coupled  with  the  a&,  that  the  legal 
rights  of  the  parties  are  to  be  determined ;  and  the  terms 
are  too  plain  to  admit  of  the  leaft  degree  of  doubt.  It 
was  alfo  proved^  in  conformity  with  the  clear  language 

of 
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of  the  law,  that  Admiral  Rainier,  under  his  firft  autho* 
tity,  (bared  equally  with  the  other  captains  of  the  fleet ; 
bat  that  afterwards,  upon  his  appointment  as  commo* 
dore  with  a  captain  under  him,  he  received  the  proportion 
of  z^ag  officer,  ^ad  the  Lords  of  the  Admiralty  evea 
confirmed  the  appomtment  of  Captain  Downman  to  the 
command  of  the  Diadem,  though  this  might  have  ope* 
rated  upon  the  rights  of  the  parties  from  the  time  of  fuch 
confirmation,  yec  it  could  not  have  been  attended  with 
a  retrofpe£tive  effe£l.  The  fame  obfervation  will  apply 
to  the  appeal.  The  legal  rights  of  the  claimants,  as  they 
at  prefent  fubfift,  cannot  be  afFcAed  by  any  future  deci«* 
fion  of  the  King  in  Council*  It  may  alfo  be  remarked^ 
that  if  the  approbation  of  the  Lords  of  the  Admitalty, 
or  of  his  Majefty  in  Council,  were  to  have  the  effeft 
contended  for,  it  might  be  produf^ive  of  ferious  inconve- 
nience to  the  public  fervice.  For  there  would  be  reafon 
to  apprehend  that  officers  might  be  induced  to  make  ap« 
poiotment^  of  this  nature  merely  with  a  view  to  their 
own  emolument,  taking  the  chance  of  their  being  after^ 
wards  ratified. 


Heath  J.    The  dccifion  of  the  King  in  Council  can* 

not diveft  aright. 

^    Chambrs  J.  was  of  the  fame  opinion* 
Bajlej  took  nothing  by  his  motion* 
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2Vw.  II.  Branton  and  Others,  Affignecs  of  Jeybs,  a 
Bankrupt,  v.  Tadpy  and  Others,  Executors  of 
Ltalj.. 

Where  one  of  HTHIS  was  an  adion  brought  to  recover  the  fum  of 

two  partners  uQ-  forty,  eight  pounds  ten  fKillings,  claimed  to  be  due  for 

derwntes  po  i-      pjcmJumg  of  inforance  on  certain  policies  underwritten 

ciea  of  infurance  *  * 

upon  (hips,  bfc»    by  the  bankrupt  for  the  deceafed.      The  defendants 

in  his  own  namc»  pleaded  the  general  iflue.    Upon  the  trial  of  the  caufe 

but  upon  their  before  Mansfield  Ch.  J.,  at  the  Sittings  after  laft  Trinity 

iontrarTo"  he  ^^™  ^^  Guildhall,  it  appeared  that  Jeyes  and  a  pcrfon  of 

6  Geo.  I.  c.  x8*  ^^^  name  of  Metcalfe  carried  on  Ihe  buCnefs  of  oilmen 

/.  ia.»  no  aaion  in  partnerQiip ;  and  It  was  proved,  upon  the  crofs-exa- 

can  be  roainiain    ^i^ation  of  a  witnefs  called  on  the  part  of  the  PiaintiflFs, 
ed  to  recover  the  ,  «^       ,^       , 

premiums  upon     *^*^'  ^1  agreement  between  Jeyes  and  Metcalfe,  whatever. 

fuch  policies         profits  (hould  arife  upon  the  policies  underwritten  by 

from  the  aflurcd.  j^^s  were  to  be  divided  between  them.   It  was  objcfted 

upon  this  evidence,  that  by  the  ftatute  6  Geo.  i.  c.  1%. 

f.  12.  the  tranfadlion  was  illegali  and  that  the  Plaintiffs 

therefore  could  not  recover.  ^  The  Chief  Juftice  being  of 

that  opinion,  they  were  accordingly  uonfuited. 

Shepherd  Serj.  moved  for  a  rule  to  (hew  caufe  why 
the  honfait  (hould  not  be  fet  a(]de  and  a  new  tri^l  granted. 
He  admitted  that,  as  between  Jeyes  and  Metcalfe^  no 
aftion  could  be  fuftained.  That  point  had  already  been 
decided.  But  Metcalfe  was  not  a  party  to  the  contra£i 
upon  which  the  prefent  adlion  was  founded :  that  coptra£k 
was  between  Jeye^  fingly,  on  the  one  fide,  and  Lyall,  the 
deceafed,  upon  the  other.  In  cafe  of  a  lofs  the  aAion 
muft  have  been  brought  againft  Jeyes  alone,  and  he  was 
alone  entitle^  to  fue  for  the  premiums.  The  v&ilidity 
of  the"contra£l  between  Jeyes  and  Lyall  could  not  be 
affed^  by  any  appropriation  which  the  fQimer  might 
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think  proper  to  make  of  hts  profits.  At  all  events  the 
Court  would  not  permit  thofe  who  had  received  the  be- 
nefit of  the  infurance  to  avail  themfelvu  of  fuch  an 
objedion. 


Mansfield  Ch,  J.  It  appeared  upon  the  trial  that 
Mitialfe  and  Jeyes  were  partners,  and  that  thefe  infiir- 
ances  were  eflPe&ed  on  their  joint  account.  The  law 
fays  that  *<  no  perfons  ading  in  partnerihip  (hall  pre- 
fame  to  underwrite  any  policy  for  afluring  (hips  or  mer- 
chandizes at  fea,  but  that  every  fuch  policy  (hall  be  ipfi 
faBo  void/'  How  then  can  an  zGtxon  be  maintained  ta 
recover  thefe  premiums  i  The  (latute  would  be  mere 
wafter  paper,  if  one  of  feveral  partners  might  underwrite 
a  policy  for  the  reft. 

The  other  Judges  concurring, 

Shepherd  took  nothing  by  his  motion. 

See  Booth  v.  Hodgsqn^  6  Term  Rep.  405.  and  Mitchell 
V.  CocUurnt^  2  H.  Bl.  Rep.  379. 


Hill- a;.  Tucker,  one,  &c. 


Nov,  II. 


nrHE  PlaintifF  and  a  perfon  of  the  name  of  Bailey     Where  bail  call 

had  entered  into  a  recognizance  of  bail  for  one  toRC^h*'  upon  *» 

Thomas  Parfons  in  a  fuit  depending  againft  him  in  this  *^^^"*^him  f 

court.    The  preCrnt  a£lion  was  brought  againft  the  De-  furrender  their 

fendant,  an  attorney,   for  ncglefting  to  render  Parfons  principal,  one  of 

in  difcharge  of  his  bail.    The  caufe  came  on  before  ^^^"^  cannot af- 
^f      .      ^  ,      _.    .  ^       ,««.,.  terwards  mam-. 

Chambrej.,  at  the  Sittings   after  laft  Trtmiy  term  at  tain  a  feparate 

adion  againft  tl|^ 
attorney  for  DcgleAiog  to  efcA  the  render  purfoaot  to  his  uadcrtakiBg. 
B  4  *  Weft. 
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1807.  Weftminfitr.    It  appeared  that  beHdes  the  fust  againft 

^[j^j^  '  Parfons  in  this  Court,  feveral  other  a£lioxi8  were,  at  the 

V.  fame  time,  depending  againft  him  in  the  King*/  Beneb^ 

Tucker.  ^^  ^jj  ^^^^^  ^^  ^^^  ^^  .^  j^^y^    ^j^^  Plaintiff,  BaUey, 

and  the  reft  of  the  .bail,  were  defirous  of  rendering  him  ; 
and  for  this  purpofe  they  applied  to  the  Defendant,  who 
wzsFar/onj^B  attorney.  He  refufed  to  undertake  the 
buGnefs  unlefs  they  would  advance  25/.  BaUiy  imme- 
diately paid  24/.  loj.,  with  which  the  Defendant  waa 
'  fatisfied.  It  did  n6t  clearly  appear  whether  apy  part 
of  this  money  was  contributed  by  HfU^  but  nothing 
was  paid  by  the  other  bail.  The  Defendant  afterwarda 
rendered  Farfms^  in  difcharge  of  his  bail,  in  all  the 
adlions  which  had  been  brought  againft  him  in  the 
Kin^s  Bench  \  but  negle Aed  to  do  it  in  the  aAion  de» 
pending  in  this  court,  in  which  the  Plaintiff  and  BaUef 
were  bail.  The  learned  Judge  was  of  opinion  that  this 
^as  a  joint  contra^  with  the  Plaintiff  and  BaiUi^  and  he 
accordingly  directed  a  nonfuit. 

Shepherd  Seijt.  moved  for  a  rule  nifi  to  fet  aGde  the  nofi* 
fuit,  and  for  a  new  trial.  The  queftion  is,  Whether  the 
Plaintiff  can  mamtatn  a  feparate  a£)ion  for  the  injury  which 
hs  individually  has  fuftained  by  the  neglefk  of  the  De- 
fendant. Tbe  Plaintiff  and  feycral  other  perfons  went  to- 
gether to  the  office  of  the  Defendant,  for  the  purpofe  of 
employing  him  to  render  Par/ens  in  the  a£\ions  in  which 
they  were  refpedively  bail.  But  the  mere  circumftance 
of  their  accompanying  each  other  on  this  occafion  can- 
not make  it  a  joint  contract.  From  the  nature  of  the 
bufinefs  to  be  performed,  and  the  diftindl  intereft  of  the 
parties,  it  mu  ft  be  confidered  as  the  feparate  retainer  of 
each.  Each  was  defirous  of  being  freed  from  his  own 
individual  refponfibility ;  and  that  was  the  objeft  of  the 
application  to  the  Defendant.  Suppofe  two  perfons^ 
kaviiie  fef  af Ate  rights  of  aAiony  ^o  together  to  an  af- 

?orney^ 


Hill 
tf. 
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torntyi  pay  him  a  fam  of  money,  and  ditt€t  him  to  ~  1807* 
inftitiite  proceedings  in  their  behalf,  and  that  afterwards, 
in  the  profecution  of  one  of  the  fuits,  the  attorney  is 
guilty  of  grofs  negligence  ;  it  will  not  be  faid  that  under  Tucker, 
fnch  circQmftances  the  injured^  party  could  not  maintain 
S  feparate  adion  for  his  own  individual  lofs.  The  re- 
tamer  muft  be  taken  reddendo  Jingula  Jingulis^  and  the 
fame  principle  will  apply  to  the  prefent  cafe, 

Maksfield  Ch.  J.  The  Plaintiff  and  Bail^  both 
employed  the  Defendant  to  render  Parfons.  In  confe- 
qnence  of  this  retainer  an  undertaking  is  raifed  by  im« 
plication  of  law.  The  queflion  then  is.  What  under-  < 
taking  will  the  law,  under  thefe  circumftances,  imply  ? 
The  fitnations  and  interefts  of  Hill  and  Bailey  were  the 
fame;  they  were  mutually  refponfible  for  each  other; 
the  ad  to  be  done  would  operate  equally  in  favour  of  each; 
the  one  could  not  be  relieved  from  his  liability  without 
die  other.  It  is  impoflible  then  to  diftinguifh  the  re- 
taioer  by  the  Plaintiff  from  thai  by  Bailey  \  and  the  re- 
tainer being  joint,  the  law  will,  therefore,  imply  a  cor- 
fcfpondent  undertaking. 

Heath  J.  was  of  the  fame  opinion. 

RooKB  J.     If  H^l  may  maintain  a  feparate  adion,  fo 
alfo  may  Bailey. 

Chambrb  J.    It  did  not  very  clearly  appear  that  any 

pait  of  the  money  was  advanced  by  Hill.    But,  takmg 

the  cafe  mod  favourably  for  the  Plaintiff,  and  fuppoiing 

the  whole  confidcration  to  have  been  paid  by  himfelf  and 

Bailey^  they  were  jointly  bterefted,  and  neither  of  them, 

therefore,  could  maintain  a  feparate  a£tion  againft  the 

I)efendaDt. 

^ulerefufed. 
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The  Court  will 
not  fet  afide  a 
nonfuit  on  the 
ground  that  the 
cafe  ought  to 
have  been  fub- 
mittedto  the 
juryi  unlefsthis 
was  defircdi  on 
the  part  of  the 
Plaintiff,  at  the 
trial  of  the  caufe. 


Kindred  v.  Bagg,  Executor  of  Parker. 

^r*HIS  was  an  aAIon  brought  to  recover  60/.  for  board 
and  lodging  provided  by  the  Plaintiff  for  the  De- 
fendant's tedatrix.  The  caufe  was  tried  at  the  laft 
aflSzcs  for  the  county  of  Suffolk,  before  Lord  ElUnbo^ 
rough  Ch.  J.J  when  the  Plaintiff  was  nonfuited. 

Shepherd  Serjt.  moved  for  a  rule  to  (hew  caufe  why 
the  nonfuit  (hould  not  be  fet  afide  and  a  new  trial  granted. 
The  circumllances  dated  in  fupport  of  the  motion  were 
as  follows.  The  Plaintiff  and  Defendant  were  both  re- 
lations of  the  teftatriz.  She  had  reCded  upwards  of 
two  years  in  the  Plaintiff's  houfe,  and  had  two  apart- 
mentSj  a  bed-chamber  and  a  fitting  room,  appropriated 
cxclufively  to  her  own  ufe.  She  was  provided  during 
the  whole  of  the  time  with  boardy  wa(hing»  &c.  at  the 
expcnce  of  the  Plaintiff.  A  (hort  time  before  her  death 
ibe  removed  to  other  lodgings.  The  learned  Judge  in* 
quired  of  the  counfel  for  the  Plaintiff  whetiier  they  could 
(hew  that  any  demand  of  payment  had  been  made  upon 
the  teftatrix  in  her  lifetime,  or  any  account  delivered  ia 
which  this  charge  had  been  made,  or  whether  there  had 
been  any  admifBon  of  the  debt.  Upon  being  anfwered 
in  the  negative,  his  Lord(hip  obferved  that  this  feemed 
to  be  a  cafe  in  which  the  Plaintiff  had  gratuitoufly  en- 
tertained a  relation  in  expeAation  of  becoming  the  ob- 
ytO,  of  her  bounty  at  her  death.  He  was  of  opinion, 
therefore,  that  the  a£lion  could  not  be  maintained,  and 
direfied  that  the  Plaintiff-  (hould  be  nonfuited.  Upon 
this  ftatementit  was  contended  in  fupport  of  the  prefei^t 
/notion^  that  the  learned  Judge  ought  not  to  have  di- 
re£^ed  a  nonfuit,  but  that  the  quedion  (hould  have  been 
fubmitted  to  the  jury.    It  was  their  province  to  have 

df»wD 
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drwn  the  inference,  if  the  fz6ts  proved  upon  the  trial  1807. 

woald,  in  their  opinion,  have  warranted  it.  Had  they 
,  foaad  that  the  b^ard  and  lodging  were  provided  under 
the  circumftances  and  with  the  view  which  had  been 
fuppofed,  the  law  would  then  have  attached.  But  this 
was  a  fa£l  for  their  determination.  The  want  of  evi* 
dence  either  of  a  demand  made  by  the  PlaintiflF,  or  o^ 
^nj  admiflion  of  the  debt  on  the  part  of  the  teftatrix, 
was  not,  in  icfelf^  a  fufficient  ground  for  a  nonfuit. 

The  Court,  interpoCngi  inquired  whether  the  counfel 
for  the  Plaintiff  had  exprefled  a  defire  that  the  queftion 
fliottld  be  fubmitted  to  the  jury;  for,  unlefs  that  were 
the  cafe,  they  could  not  in  fairnefs  accede  to  the  prefent 
application. 

Shepherd  faid  he  was  not  inftrufled  to  ftate  that  they 
j  had  defired  it|  and  accordingly 

The  ride  was  rcfufed. 
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Nov.  XI.  HoRFORD  V.  Wilson. 

In  an  aaion  npms  was  an  adion  brought  upon  a  bill  of  exchange^ 
againft  the  draw-  A  ^^^  .  ^^  Defendant  and  indorfcd  to  the  Plain- 
er of  a  bill  of  ex.      .^  ,     ,.    '  ,  1^.   .      ,      T^    r       . 

change,  in  confe-  ^^^^  ^°^  ^^^  vp^^  ^^  agreement,  bj  which  the  Defend- 
quence  of  the  ant  promifed  to  pay  the  Plaintiff  5/.,  <'  if  he  would  pro- 
acceptor's  de-  gjjyg  ^  tenant  for  a  certain  houfe  belonging  to  the  De- 
will  leave  it  to  ^c°^*"^  ^^^  fS^^  ^^^  35°'*  ^^^  ^^^  leafc."  The  Defend- 
the  jury  to  pre-  ant  pleaded  the  general  iflue,  and  delivered  a  notice  af 
fume  from  cir-  fefoff.  The  caufc  was  tried  before  Mansfield  Ch.  J.  at 
cmnftanccs(fach  ^^^  g-^^j^  j^  1^^^  jy^.^  ^^^  ^^  Wefiminfier.  The 
as  the  payment  ^     .  *  ^       • 

of  a  part  of  the  ^"^7  ^^^*  which  it  is  material  to  ftate  are  the  following : 
bin,  without  any  When  the  bill  became  due  it  was  prefentcd  for  payment' 
i^bjcaion  to  the  ^^  ^^^  acceptor,  but  was  diflionourcd.  The  following 
^c.)  that  notice  *'*T  «Wi?m/,  the  holder  of  the  bill,  fent  a  letter  by  the 
was  regularly  two-penny  poft  to  inform  the  Defendant  that  the  inU 
giten.  had  not  been  paid.    This  letter  was  not  produced  upon 

TJ**^r°J''*'^'"  the  trial,  nor  had  the  Defendant  been  ferved  with  any 
not  fetafide  aver-  r  -1 

diaon  account  of.  notice  for  that  purpofe.  A  Ihort  time  afterwards  N^rn^ 
the  admil&on  of  met  the  Defendant,  who  advifed  him  to  return  the  bill 
evidence  which  ^^  ^j^^  Plaintiff,  from  whom  he  had  received  it.  After 
ought  not  to  have    ,  i-  .<>.,.    ,         .     «..  . 

been  received,       "^  commencement  of  the  action. the  clerk  to  the  Plain* 

provided  there      tiff's  attorney  called  upon  the  attorney  for  the  Defend- 

be  fufficient  ^nt  to  inquire  into  the  particulars  of  the  fct-off.  The  Dc- 

without  it  to  au-  fg„djjnj.5  attorney  at  that  rime  informed  him  that  61.  c/. 
thorize  the  find-  '  ^ 

ing  of  the  jury.      ^^^  ^^n  paid  by  the  Defendant  on  account  of  the  bill,  hut 

The  Defendant  made  no  obje£lion  as  to  any  want  of  notice  to  the  drawer 

promifed  to  pay  ^f  jfa^  acceptor's  default.  With  rcfpca  to  the  other 
the  Plaintiff  5/.  ^      .  ^ 

*•  if  he  would 

provide  a  tenant  for  certain  premifesi  and  get  him  350/.  for  his  leafe.''  The 
Plaintiff  procured  one  S.^  with  whom  the  Defendant  entered  into  an  agreement, 
and  received  50/.  as  a  depoftt.  S.  being  unable  to  complete  his  engagement,  the  De* 
fendant  afterwards  confented  to  releafe  him  from  the  further  performance  of  it,  but 
retained  the  50/.  The  Court  held  that  this  was  a  fubftantial  performance  of  the  con- 
dition on  the  part  of  the  Plaintiff,  and  that  he  was  therefore  entitled  to  recover  the 
5/.  from  the  Defendant. 

>  part' 


Uo&ro&o 

V. 
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part  of  the  PlaiotiflF's  demand,   viz.  that  which  was  lioy. 

fbunded  upon  the  agreement  for  the  difpofal  of  the  houfe, 
it  was  proTcd  that  the  Defendant  procured  a  perfon  of  the 
name  of  St€veni^  who  offered  to  take  the  houfe,  &c.  at  Wilso«« 
350/.  An  agreement  to  that  effeft.was  prepared;  it 
was  (^ned  by  Stevens  and  the  Defendanti  and  50/.  was 
paid  as  a  depofie.  Stevens  was  not  able  to  complete  his 
contrary  and  the  Defendant  confented  to  liberate  him 
from  the  performance  of  the  agreementi  retaining  the 
50/.  as  a  forfeiture.  .  The  jury  found  a  verdi£l  in  favour 
of  the  PlaintiflF  for  the  fum  which  remained  due  upoa 
the  bill  of  exchange,  and  aifo  for  5/.  upon  the  agree- 
ment relative  to  the  houfe.  • 

A  rule  ntfi  was  obtained  in  Trinity  term  for  fetting 
afide  the  verdid  and  granting  a  new  tri;^* 

Shepherd  Serjt.  now  fhewed  caufe.  He  obferved  that 
the  motion  was  grounded  upon  two  objedions.  Firfi^ 
As  to  the  bill  of  exchange,  that  there  was  no  prdof  that 
due  notice  bad  been  given  to  the  drawer  of  the  non- 
payment of  the  bill ;  fecondly^  that  the  Plaintiff  had  not 
performed  the  condition  upon  which  alone  he  could  be 
entitled  to  demand  the  5/.  from  the  Defendant.  As  to  ' 
the  Jirft  objeAion,  the  circamftances  proved  upon  the 
trial  amount  to  a  waver  of  the  fuppofed  omiffion  of  no* 
tice.  When  the  Defendant  met  the  holder  of  the  bill 
be  advifed  him  to  return  it  to  the  Plaintiff,  but  faid  no- 
thing as  to  the  notice.  Afterwards  the  two'  attornies 
mety  and  their  converfation  related  to  the  bill ;  but  dill 
no  objeQion  was  made  as  to  any  defe£t  of  notice.  Be- 
fides,  the  Defendant  had  made  a  payment  on  account. 
If,  upon  a  debt  being  claimed,  a  part  of  it  be  paid,  this^ 
unlefs  there  be  fomething  to  reftrain  and  qualify  the 
cStGt  of  the  payment,  amounts  to  an  admiflion  of  the 
whole  demand.  Neither,  according  to  the  cafes  of 
Lowry  v.  Bmrdieu,  Dougl.  467.  and  Bilbie  v.  Lumley^ 

%Eoft. 
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1807.  1  Eaft.  Bjp^  469%^  can  the  Defendant  refift  the  effeA  of 
^  ■^^■■^  thcfe  circumftances  by  pleading  ignorance  of  the  law.' 
Ho&jo&D  ^^  ^^  ^^  yjr^cwrf  objcaion,  he  contended  that  the  con- 
WiLsoK.  ^y^a  had  >cen  performed.  The  Plaintiff  procured  a 
perfon  to  take  the  houfe,  with  whom  the  Defendant  was 
fatisfied ;  for  he  entered  into  an  agreement  with  him^ 
and  he  received  50/.  by  way  of  earned.  It  was  true 
that  he  afterwards  liberated  him  from  the  further  per* 
formance  of  the  agreement^  but  he  retained  the  50A 
This,  however,  was  entirely  the  Plaintiff's  own  choice ; 
it  was  the  refult  of  a  fubfequent  arrangement.  He 
might,  if  be  bad  thought  proper,  have  maintained  an 
aftion  againft  Stevens  upon  the  contrafl.  But  he  was 
willing  to  wave  the  benefit  of  the  agreement,  upon  being 
allowed  to  retain  the  50/.  This  then  was  a  fubftantial 
performance  of  the  contraft  oq  the  part  of  the  Plaintiff; 
for  it  could  not  be  contended  that  he  was  bound  to  gua- 
rantee the  payment  of  th^  350/.  to  the  Defendant. 

Bj/7Serjt.  contra^  as  to  the /r^  point,  obfcrved,  that 
hig  motion  was  founded  upon  the  admifBon  of  parol  evi- 
dence to  prove  the  contents  of  a  letter,  written  by 
Norris  to  the  Defendant  for  the  purpofc  of  informing 
him  of  the  diftionour  of  the  bill,  although  no  notice  had 
Dccn  received  for  the  produftion  of  the  original.  iMafj/^ 
field  Ch.  J.  I  do  not  remember  that  any  fach  objedion 
was  made  upon  the  trial.  Neither  will  the  Court  fct 
afide  a  verdidl  on  account  of  the  admiffion  of  evidence 
which  ought  not  to  have  been  received,  provided  there 
be  fufficicnt  without  it  to  authorize  the  finding  of  the 
jury.]  With  refpeft  to  the  fecond  point,  he  obfcrvcd, 
that  the  argument  on  the  part  of  the  Plaintiff  proceeded 
upon  a  mifapprehenfion  of  the  agreement.  The  Plain- 
tiff was  to  procure  not  merely  a  perfon  to  contraSfi  (for 
in  that  there  would  have  been  no  difficulty)!  but  a  pcrfo« 
who  would /ay  the  Defendant  the  fum  of  350/.  for  thefc 

premifes* 


V. 

Wilson* 
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premifes.     The  words  of  the  agreement,  as  proved^ 

were  thefc :  «  If  you  let  the  houfe,  and  get  me  350/.  j^r        horfoil^ 

the  leafe,  I  will  give  you  5/."    He  was  not  entitled 

therefore  to  the  5/*  unlefs  the  Defendant  received  the 

fniit  of  the  contraA.     Stevens  could  not  pay  the  money, 

and  the  Defendant,  therefore,  releafed  him  from  the 

agreement. 

Mansfield  Ch.  J.  I  left  it  to  the  jury  upon  the  clr- 
cumftances  proved  at  the  trial  to  prefume  a  notice  to  the 
drawer.  The  evidence  of  the  clerk  was  very  material. 
It  appeared  that  a  payment  had  been  made  on  ac- 
count of  the  billi  and,  in  the  converfation  between  the 
Defendant  and  NorriSf  no  objeAion  was  made  to  the 
want  of  notice.  As  to  the  other  part  of  the  cafe,  I 
think  no  doubt  can  b^  entertained.  Tlie  PlaintiiF  pro- 
cured a  perfon  who  offered  to  take  the  houfe  upon  the 
ftipulated  terms.  The  Defendant  made  no  objeQion ; 
he  accepted  Stevens,  entered  into  an  agreement  with  him, 
and  received  50/.  as  a  dcpofit.  A  compromife  after- 
wards takes  pl^ce.  The  Defendant  does  not  renounce 
the  agreement,  but  retains  the  50/.,  and  difpenfes  with 
the  further  performance  of  it.  This,  upon  every  prin- 
ciple of  fair  con{lru£lion,  mud  be  conCdered  as  a  fulfil* 
ment  of  the  contra£k  on  the  part  of  the  Plaintiff. 

Heath  J,  was  of  the  fame  opinion. 

RooKB  J.  It  is  not  neceffary,  in  order  to  entitle  the 
Plaintiff  to  recover,  that  he  (hould  have  put  the  Defend- 
ant in  pofliiliort  of  the  350/.  It  is  fufEcienC  if  there  has 
been  a  fubftantial  performance  of  the  contra^.  The 
Plaintiff  procured  a  tenant  whom  the  Defendant  ac- 
cepted, with  whom  He  entered  into  an  agreement  for 
thcfe  premifes,  and  utider  that  agreement  received  50/. 
as  a  depofit.    It  is  true  that  he  did  not  after\)i^rds  infift 
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1807*  on  the  full  performance  of  thU  engagement,   but  he 

retained  the  money  which  had  been  paid,  and  therebf 
affirmed  the  contrad. 


BoaFORD 

Wilson. 


Chambrb  J.  The  Defendant,  if  he  had  thought 
proper,  might  have  reje£led  Steven/,  He  did  not  do  fo; 
and  the  Plaintiff  mud  therefore  be  confidered  as  having 
fulfilled  his  part  of  the  agreement. 

Rttk  difcharged. 


Nov.  IS*  .       Brennan  and  Anne  his  Wife  v.  Redmond. 

If,  in  anaftion  HP  HIS  was  an  aAion  for  an  aflault  and  battery,  com- 
of  affault  and  njjjjgj  „pQjj  jj^^  ^jf^  ^f  the  Plaintiff  Brennan. 

fcnS'juftify ""'  The  Defendant  pleaded  a  juaificatloo  as  to  the  affault, 
the  aifault  and  and  not  guilty  to  the  reft  of  the  charge*  Replication  de 
plead  not  guilty  injurid  fud  propridt  &€•  to  the  jttftificatiou,  and  to  the 
to  the  battery,  .  ^  ^jp  ^^^  ;j  ^  r^^//^^.  At  the  trial  a  verdia  was 
and^atthctnal,     ^  t      tx  r     j  1.    •  a-ii      •  j  r« 

a'verdidbefonnd  found  for  the  Defendant  upon  the  juftincationj  and  tor. 

in  his  favour  up^  the  Plaintiffs^  with  a  farthing  damages^  upon  the  iffue  of 
on  the  juftifica-      ,jq^  guilty. 

"SSnS?  wk^r       '^^^  J**^8^  ^^*  "°*  ^^'^fyj  *»«^  *«  Plaintiffs  figned 
farthingdamagesj  judgment,  and  fued  Out  execution  for  the  damages'and 
upon  the  iffue  of  gj/.  ^j,  cofts. 
Act  guilty*  the 

thcjudge  certify,  ^'ifi  '^^O*'*  ^^  *  former  day^  obtained  a  rule  nifi  to  fet 
will  not  be  en-  afide  the  writ  of  execution,  and  for  the  return  of  the 
titled  to  more       fa^j  ^f  g^/.  ^j.  which  had  been  levied  upon  the  Defend* 

ant ;  and  he  referred  to  the  cafe  of  Page  w.  Creid^  3  Temt 

Rep.^gi. 

Cochll  and  Lens  Serjts.  upon  ihtwing  caufe  obferved^ 
that  there  was  one  circumftance  which  diftiaguilhed  the 
cafe  of  f(^ge  ¥•  Creed  from  the  prefeat*    The  jury,  ia 

that 


cofts  than  da* 
vages. 
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that  inllance,  had  found  a  verdi£t  in  favour  of  the  Plain*  1807. 

tiff'upexrthc  juftification  $  and,  as  there  was  a  general       bTT^*"*^  i 
plra  6f  not  guilty  to  the  whole  declaration,  he  was  placed  v. 

prccifely  in  ihe  faftie  fituation  as  if  no  juftification  had  been  Rk^momd,. 
put  upon  the  record.  But  here,  the  juftification  has 
been  found  for  the  defendant :  the  tfStfk  of  this  is,  that 
the  aflault,  which  is  the  only  part  of  the  trefpafs  that 
ftas  been  juftified,  is  to  be  confidered  as  taken  out  of  the 
declaration.  The.  battery,  therefore,  has  been  put  ia 
iflue  by  itfclf,  and  exprefsly  found  by  the  jury. 

BeJlStx]t.  contra^  was  ftopped  by 

The  Court.  If  there  had  been  no  juftification,  and 
the  jury  had  by  their  verdifi  declared  the  Defendant 
guilty  of  the  whole  charge,  it  is  clear  that  the  PlaintiiTa 
would  not  have  had  a  right  to  full  cofts,  unlefs  the 
Judge  had  certified.  How  then  can  it  be  contended, 
that  they  are  entitled  to  be  placed  in  a  better  fituation^ 
becaufc  the  jury  have  found  that  the  Defendant  was 
.juilified  as  to  a  part  of  the  trefpafs  imputed  to  him  in 
ihis  declaration  ? 
\  Rule  abfoluic. 


Bigg,  Adminiftrator,  nj.  Dick.  AW.  i6» 

MOTICE  was  given  10  the  Plaintifi^  of  juftification     Thew^ntofa 

«  of  J.  Dick  and  S.  Atinefs^  the  bail  already  put  in  dcfcription  of 
«  for   the   Defendant,,  and  cf  nvhom  the  ^'^'>'^£^^*^^  Jj^PlS 
"  before  Lad  notice."     No  notice  of  bail  had  been  be-  ^cpttn^to  them, 
fore  given. 

CAiy/ff«  Scrjt.  oppofcd  the  bail,  on  the  ground  that 

ncUhcr  of  them  was  defcribcd  in  fuch  notice  of  juftifi- 

VoL.  L  C  cation 


a? 


CASES  iM  MICHAELMAS  TERM 


1807. 

filOG 
V. 

Dick. 


cation  as  of  any  place  or  bufinefs,  and  that  no  other 
defcription  had  ever  been  given  before.  The  Court 
held  that  an  exception  having  been  enteredi  the  Plaintiff 
muft  h^ve  had  notice  of  the  place  of  abode  of  the  bail, 
when  he  entered  the  exception  in  the  filazer't  book. 


Bayley  Seijt.  for  the  Defendant  {a). 


{a)  FisasON  v.  Willimint^  i  Fih^  i8c6. 
No  notice  of  bail.    Notice    exception  in  the  Blazer's  book« 


of  jaftifying  **  the  bail  of  whom 
"  ypo  have  had  notice/'  not 
dcfcribing  them:  held  by  the 
Court  to  be  good  notice-  The 
Plaiotiffj  when  he  entered  his 


muft  fee  where  the  bail  lived, 
and  could  inquire  after  them. 

Bcfl  Serjt.  for  the  Plaintiff. 

Cockell  Serjt.  for  the  De« 
fendant* 


Security  for 
cofts  is  not  re- 
quired of  an 
JSwi'/i/ft  fubjed, 
though  abroad.     ™cW 


TuLLOcK  ^.  Crowley; 

jyEST  Stf]U  moved  that  the  Plaintiff  might  give  fe- 

curity  for  the  coils,   being  an  EngVi/bman^  but  a 

prifoner  in  France :  but  the  Court  refufed  to  grant  the 


{a)  The  praAice  appears  to  267.  Fitzgerald^.  IVbitmoret 
be  contrary  in  the  King'sBench.  i  Term  Rep*  361.  Walters  v« 
See  Pra^i  v-  £<//o  x  Term  Rep.     Frjthattf  5  Eafl,  33J. 
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Naylor  and  Another,  Executors  of  Samuel        l^ov  «9- 

NaTLOR,  V,  COLLINGE.  Q  Az^  2^ 

A  RULE  iij/E  V8«  obtained  in  Ttinitj  term,  for  an  at-  Xcovcnannbr  ' 

^  tachment  againft  the  Defendant  for  tlie  non^pcr-  a  tenant,  to  yield 

r                 ^                 .      r»n.      .«,  •    .<i-    •     .  .          ,  wp  »n  repair  at 

formancc  gf  an  award.    The  Piaintms  had  brought  an  ^j^^  expiration  of 

adion  for  a  breach  of  covenant  committed  by  the  Defend-  'his  leafe^  all 
ant,  in  not  keeping,  and  delivering  up  at  the  expiration  of  buiUlinga,  which 
hUlcafc,  in  a  proper  date  of  repair,  certain  premifea  of    T\    -     ^ 
which  be  wa6  tenant.     Upon  the  trial  of  the  caufe  an  term,  upon  the 
order  was  made,  referring  all  matters  in  difference  be--  demifed  pre- 
tween  the  parties  to  arbitration.  ^'^^*!  ^"^'"S* 

The  leffce  had  covenanted,    «  that  he  ihould  and  ^^  ^^^  ^f^j^  j,- 
would,  from  time  to  time  and  at  all  times  during  the  the  tenant,  for 
continuance  of  the  faid  leafc,  at  his  own  proper  cofts  the  purpofe  of 
and  charges,  well  and  fufficiently  repair,  uphold,  and  j!|^^J,"^f"u^^ 
fopport,  maintain,  amend,  and  keep  the  faid  mefluage  buildings  be  let 
or  tenement  and  premifes,  and  all  ere&ions  and  build-  into  the  foil  or 
ings,  then  already  ereflcd  and  built,  as  alfo  all  other  erec.  otherwife  fixed 
tiona  or  buildings  that  might,  thereafter,  be  ere^ed  and  .^  ^^^  where  * 
built,  in  or  upon  the  faid  premifes  or  any  part  thereof,  they  merely  i;eft 
in,  by,  and  with  all  and  all  manner  of  needful  and  ne.  upon  blocks  or 
ccflary  reparations  snd  amendments  whatfocver,  when,  P^ttcni. 
where,  and  as  often  as  need  or  occaGon  fliould  be  or,  -*  /j^^   A/^ 
require,  and  the  fame  premifes,  in  fuch  good  and  fufE-> 
cient  repair,  Oiould  and  would,  at  the  end,  or  other 
fooner  determination  of  the  faid  leafe,  peaceably   and 
quietly  furrender  and  yield  up,"  ^c. 

The  arbitrator  awarded,  among  other  things,  as  fol-  ^ 
kws :  that  the  Defendants  (hould  pay  to  the  Plaintiff 
the  fum  of  90/.,  for  and  on  account  of  the  breach  of 
the  faid  covenant,  fo  far  as  the  fame  refpedls  the  repair- 
ing and  yielding  up  in  repair  certain  ere&ions  and 
buildings,  which ^  during  the  firm  granted  ty  thi  faid  hafe^ 

C  2  ^ven 
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'    1807  ^vere  enBed  and  built  on  the  fatd  demifed  premifes  by  tbi 

/aid  John  Collinge,  as  tenant  and  occupier  thereof ^  and  let 
into  and  fixed  to  the  foil  and  freehold  thereof   and  ivhicb 

CoLLiNGS*  ^if^f  iff^ili  and  ufed  for  the  purpofe  of  trade  and  manufac* 
ture  only^  and  were  removed  and'  carried  away  by  tie  faid 
John  Collinge,  by  whom  the  fame  were  built  t  and  the 
further  Ajpi  of  60/.  for  and  on  account  of  the  breach 
of  the  faid  covenant,  fo  far  as  the  fame  rcfpe^s  the  re- 
pairing and  yielding  up  in  repair  certain  other  erec- 
tions and  buildings,  which,  during  the  term  granted  by 
the  faid  leafi^  were  ereSled  and  built  on  the  faid  demifed 
premifes  by  the  faid  John  CoUtnge,  as  tenant  and  occupier 
thereof y  for  the  purpofe  of  trade  and  manufacture  only^  and 
ufed  for  that  purpofe  only,  but  which  were  not  let  into  the 
ground  foil  or  freehold  of  the  faid  premifes ^  but  were  built 
/  and  fupported  on  blocks  or  pattens  of  wood  laid  upon  the 
ground,  and  were,  in  like  manner,  removed  and  carried 
away  by  the  faid  John  Collinge,  by  whom  the  fame  were 
built/'  Neither  of  thefe  fdms  had  been  paid,  and  the 
award  was  drawn  in  the  above  form,  in  order  to  give 
the  parties  an  opportunity  of  obtaining  the  judgment  of 
the  Court  upon  the  queftion,  whether  the  different 
'kinds  of  buildings  which  it  dcfcribed,  or  either  of 
them,  were  comprehended  within  the  terms  of  the 
covenant. 

Shepherd  and  Bayley  Serjts.  upon  (hewing  caufe,  ob- 
fervcd,-  that  there  were  two  queftions  fubmitted  upon 
this  award  to  the  dccifion  of  the  Court.  Whether  the 
Defendant  was  entitled  to  remove,  id,  thofe  buildings 
which,  during  the  term,  were  ereded  by  the  tenant  for 
the  purpofes  oi  trade ^  and  were  let  into  the  foil?  And^ 
adly,  Thofe  which  were,  ere Aed  for  the  fame  purpofes, 
and  which  were  not  let  into,  the  foil,  but  refled  on  blocks  or 
pattens  of  wood*  It  had  long  (ince  becA  determine;d  that 
the  tenant  was  entitled  to  remove  fuch  buildings  m  he 

had 
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had  CTcGtedf  daring  his  term,  for  the  purpofes  of  trade. 

It  was  not  the  intention  of  the  partiest  in  the  prefent 

inftanccy  to  re  (train  the  operation  of  this  general  rule. 

The  obje£l  of  the  covenant  was  merely  to  provide  that      CotLmos. 

tbofe  buildings,  which  the  tenant  was  bound  by  law  to 

leave  on  the  premifes,  fliould  be  left  in  a  proper  ftatc 

of  repair* 

The  Court  interpoGng  obfervedi  that  the  parties 
were  precluded  from  all  general  argument  by  the  exprefs 
words  of  the  covenant.  The  queftion  mud  be  confined 
to  the-conftruflion  of  this  agreement.  What  then  is  its 
plain  and  obvious  import  ?  The  words  are,  **  all  erec. 
tions  and  buildings.'*  The  Defendant,  therefore,  ia 
order  to  fucceed  upon  this  p^rt  of  his  cafe,  muft  (frove 
that  ere£iions  and  buildings  raifed  for  the  purpofes  of 
trade,  are  in  fzSt  not  crcCtion^  and  buildings.  If  the 
tenant  meant  to  exclude  buildings  of  this  nature,  it  (houll 
have  been  fo  exprcfled.  Th^  Court  cannpt  go  out  of  he 
covenant.  The  other  point  is  equally,  clear  in  favour  of 
the  Defendant.  The  thing  removed  is  defcribed  as  not 
let  into  the  foil,  but  as  reding  upon  blocks  or  pattens. 
It  is  therefore  a  mere  chattel,  .and  is  not  an  erc£tion  or 
building  within  the  meaning  of  the  covenant* 

Bejl  Serjt.,  who  was  to  have  argued  on  the  other  fide, 
defencd  upon  the  latter  point  to  the  opinion  of  the 
Court,  and  it  was  ordered  that  upon  the  payment  of  the 
firft  fujD  of  90/.  the 

Rule  ftould  be  dlfcharged. 
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•Mw.  19-  Hutchinson  v.  Best, 

If  a  declaration  'T'HE  Plaintiff  in  this  caufc  having  figncd  judgment 

be  filed  on  the  c/"-  for  want  of  a  pica,  a  rule  «jtf  was  obtained  on  z 

/«/!  day,  with  the  f^j^^^y    .        f^^    f^^^.        j^   ^gj       ^^    ^jjg           nj  ^h5^( 

tifual  notice  «n-  '               ,    .    r          1        .         r        7     j-        1.  j 

dorfcd,  the  De-  *^  *^^^  '^^^^^  figncd  before  the  time  for  plcsiding  had 

fcodant  muft         expired* 
plead  in  eight  ' 

fimc\'aUhdu5i,  ^^«^A«/»  Scrjt,  upon  (hewing  caufe  ftatcd,  that  the 
by  the  rules  of  Defendant  was  arreftod  and  held  to  bail  upon  a  writ  of 
the  office,  no  per-  capias  ad  refpondendum  returnable  on  the  morrow  of  Alt 

?rrlh1o°r7-dc^^  ^'''*'^'  *^"  ^^^  ^^^^^  ^^  i^(?ww*^r,  the  effoin  day  of  the 
claration  till  the  ^^^%  *  declaration  was  filed,  de  bene  ejfe^  with  the  ufual 
lira  day  in  full  notice  indorfed,  to  plead  in  eight  days*  Interlocutory 
^^^^'  jud^ent  was  figncd  on  the  afternoon  of  the  eleventh, 

which  was  the  eighth  day  from  the  time  of  filing  the 
declaration.  He  fubrnftted,  therefore,  that  the  pro- 
ceedings were  ftridly  regular, 

BeJI  Serjt.  contr2t.  It  is  true  that  the  declaration  wa$ 
filed  on  the  effoin  day  \  but  the  Defendant  was  not  ferved 
with  notice ;  and  as,  by  the  regulations  of  the  ofiice^ 
no  perfou  is  permitted  to  fearch  for  a  declaration  before 
the  firft  day  of  term,  he  had  no  ^eans  of  afcertaining 
till  that  time  that  a  declaration  bad  been  filed.  Neither 
could  the  Defendant,  when  he  took  the  declaration  out 
of  the  office,  know  on  what  day  it  had  been  filed ;  for 
no  memorandum  of  the  day  is  made  in  the  office,  not 
was  it  indorftd  on  the  declaration.  The  Defendant 
therefore  naturally  referred  it  to  the  6th,  and  conceived 
that  the  time  for  pleading  would  not  expire  till  the  14th. 
If  the  eight  d^ys  are  to  be  computed  from  the  tfoin 
ilgy,  the  time  for  pleading  will,  in  cafes  fimilar  to  the 

prcfcqt| 
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prerenty  be  in  effb£l  reduced  from  eight  days  to  fire^  i  Soy. 

contrary  to  the  general  rule  of  the  Court. 


Hutchinson 

Tie  Courts  after  confulting  with  the  officers,  obferved^  B&i»r. 

that  'when  the  declaration  was  filed  on  the  effiin  daf, 
the  Defendant  was  bound  to  plead  in  eight  days  from 
that  time.  This  was  the  fettled'  praflice,  apd  the  con* 
fequence  of  it  undoubtedly  was,  that,  in  thefe  cafes»  the 
time  for  pleading  would  be  abridged,  fince  the  De- 
fendant could  not  fearch  the  book  to  difcover  whether 
a  declaration  had  been  filed,  till  the  firft  day  of  the 
term.  But  he  might  afterwards  take  out  a  fummons 
to  -enlarge  the  time,  and  thus,  if  there  were  any  in« 
convenience  in  the  rule,  it  might  eafily  be  obviated.  It 
appeared  then  that  there  was  no  irregularity  in  fign- 
ing  the  judgment,  and  the  rule  mud  therefore  be  dif* 
charged. 

Bffi  afterwards  obferved  that  the  Defendant  had 
fworn  to  merits}  and  the  Court  therefore  permitted 
the  judgment  to  be  fet  afide  upon  payment  of  all 
the  cods. 


r^^^^yy 


Austen  and  Others,  Affignees  of  the  SheriflF  of      ^<w-  ao. 
Middlesex,  v.  Fenton. 

^HE  Plaintiffs  had  fued  out  a  writ  of  capias  ad  re-'      In  an  aaion  on 
fpondendum  in  an  aftion  againft  Berger  and  Parkef,  *  hail  bond,  if 

upon  which  the  former  only  was  arretted.    The  (hcriff  *^^  f  "^  ^'^^^^ 

^  ,  T»  on  the  dale  of 

returned  non  eft  inventus  as  to  Parker.     Berger^  upon  his  the  appearance, 

the  Court,  upon 
an  application  by  the  Plaintiff,  will  order  the  day  of  the  appearance  to  be  entered  in 
the  fiUzer's  book. 

Although,  before  the  application  to  the  Court,  iffue  has  been  already  joined  on 
the  plea  of  C9mpertdt  ad  diem* 

C  4  Wrcft, 
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arreft^  gave  bail  to  the  tticnSt,  (>ut  not  having  put  to  bai{ 
above  in  due  time,  an  aflignment  of  the  bond  was  taken 
on  the  30th  of  May.  Upon  the  fame  day  bail  was  put 
in  fot  Berger^  notice  of  whi^b  was  left,  two  days  after- 
wards>  at  the  houfe  of  the  attorney  for  th#:  Plaintiffs» 
On  the  fixth  of  June  an  a£lion  was  commenced  ppoi| 
t1)e  bail-bond  againft  Fenton^  Berger^s  bail.  The  De- 
fendant filed  a  plea  of  comperuit  ad  Jiem,  and  ruled  the 
Plaintiffs  to  reply.  The  PUintiflFs  replied  nultiel  recQrd^ 
and  were  afterwards  ruled  to  enter  the  iflue. 


Shepherd  Stxjt^  on  a  former  day  obtained  a  rule  call* 
ing  on  the  Defendant  to  (hew  caufe,  why  the  appearance 
pf  Thomas  Berger  (hould  not  be  recorded  according  tp 
the  faA,  as  to  the  tin^e  of  his  appearance.  He  dated 
that  bail  above  was  put  in  for  Berger  on  the  3pth  of 
J^ay^  but|  as  it  was  entered  generally  of  the  term  in  th; 
filazer's  book,  it  would  of 'courfe  relate  to  the  firfl.  day, 
and  upon  the  produdion  of  that  book  at  the  trial,  the 
FlaintiiT,  on  the  ifluc  of  nul  tiel  record^  would  be  non- 
fuitedl  He  was  compelled  to  reply  nut  tie!  record  in  or- 
der to  prevent  a  judgment  of  ncn-proi^  ihe  rule  to  reply 
having  been  given  after  Trinity  tern). 

Bayley  Scrjt.  upon  (hewing  caufe,  o*^fcrv«d,  that  this 
was  a  new  application.  He  had  not  b^tn  ab)e  to  fiqd 
.  any  inftance  of  a  fiinljar  motion.  And  there  was  no- 
thing in  the  circumftanccs  of  tlifs  cafe  that  could  induce 
the  Court  to  interfere  in  favour  of  the  Plaintiffs.  The 
only  objeA  bf  the  proceedings  upon  the  bail-bon^  was 
to  put  cofts  into  the  pccktt  of  the  attorney.  No  (l^p 
jcould  be  taken  in  the  original  adlion  till  Parker  had  ap- 
pearedi  and  it  was  wholly  immaterial  at  what  time  fpe« 
pial  bail  was  put  in  by  Berger^  provided  it  was  done 
before  the  appearance  of  Parker.  The  adioo  upon  the 
))j^il-bond  was  not  commenced  till  after  bail  >ya9a£l  pally 

pu^ 
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put  in  and  notice  ferved  on  the  Plaintiff's  attorney.  It 
was  true  that  the  bond  was  afligned  on  the  fame  day 
upon  which  the  bail  was  entered  ;  but  the  aijignment 
might  be  made  at  any  time  ;  it  was  not  confidered  as  a  ftep 
in  ibe  adjon^  At  all  events,  he  obfetved,  the  application 
in  tl)is  cafe  came  too  late,  as  the  plaintiff?  had  already 
Replied  nul  iitl  record* 

Si^berd  ScTjt.  contra*  The  Plaintiffs  were  ruled  to 
yeply  in  the  vacation,  and  they  were  therefore  compelled 
to  deliver  a  replication  in  order  to  prevent  judgment  of 
nonpros  from  being  (igned.  He  ilated  that  the  obje£l  of 
the  allien  upoathe  bail-bond,  which  had  been  delayed 
at  the  requeft  of  Berger^  was  to  compel  the  parties  to 
^ppij  to  the  Court.  In  that  cafe  the  Defendant  would 
have  been  required,  as  the  condition  of  obtaining  a  (lay 
(A  the  procee4mgS|  to  put  in  bail  for  Parker* 

7he  Court.  The  entry  of  ball  relates  geAcrally  to  the 
term,  the  effe£l  of  which  mud  be,  that  the  action, 
though  properly  commenced,  will  be  defeated.  There 
can  }>e  no  reafon  why,  for  the  purpofe  of  obviating 
thii  confequencei  |he  eqtry  (hould  not  be  made  actording 
|9lli^tr)ith  of  tl^e  fa£|t. 

Rule  abfolute.. 
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The  King  v.  Antonio  I)bfardo. 


A  manflaugh- 
ter  committed  in 
Chinathy  an  alien 
cnemy»  who  had 
been  a  prifoner  of 
war^  and  was 
then  aAing  at  a 
mariner  on  board 
an  Englijb  roer* 
chant  (hipi  on  an 
Englijhman, 
cannot  be  fried 
here  under  a 
cooimiflionif* 
fued  in  purfu. 
ance  of  the  fta- 
tute8  33  Heft.  8. 
€.%$'.  and  43 
Geo.  3-  c.  XX3* 
f.6. 


npHE  prifoner  was  tried  and  convidcd  at  the  Old 
Bailey  on  ihe  30th  of  OBober  i8o7>  before  Lord 
Ellenborougb  C.  J.  znATbompfon  B.,  under  a  fpecial  com- 
miffion  iflued  by  virtue  of  the  ftatutea  33  Hen.  8-  r.  23. 
and  43  Geo.  3.  c*  113*/  6.>  upon  an  indi£tment  for  <<  fe- 
loniouily  killing  and  flaying  Wm.  Burne  at  Canton  itt 
China^  in  parts  beyond  the  feas  without  England** 

At  the  trial  it  was  proved  that  the  deceafed  was  an 
Bngli/bman,  and  a  mariner  belonging  to  the  Alnwkk 
Cajlle^  a  (hip  in  the  fervice  of  the  Eaft  Jndia  Company, 
having  letters  of  marque.  That  the  prifoner  Depardo 
was  a  Spaniard^  and  had  been  a  prifoner  of  war  on  board 
his  Majefty's  (hip  the  Blenheim  i  that  two  or  thiee 
months  before  he  committed  the  offence,  he  entered  ai 
a  volunteer  on  board  the  Alnwick  Caflle^  at  Puhpenang  or 
Prince  of  Wales* s  IJland^  which  is  under  the  dominion  of 
his  Majefty,  and  received  the  ufual  bounty }  and  alfo 
that  on  the  day  before  the  perpetration  of  the  z€t^  he 
received  fome  part  of  his  pay  :  that  at  the  time  of  com- 
mitting the  offence,  he  was  one  of  the  crew  of  the 
Alnnvick  Caftte^  which  was  then  lying  near  Canionf  in  a 
part  of  the  Canton  river,  about  one-third  of  a  mile  ia 
width,  within  the  tideway,  at  the  dSftance  of  about  80 
miles  from  the  fea ;  that  the  prifoner  went  on  (hbre 
with  others  of  the  crew,  and  there  mortally  wounded 
the  deceafed,  who  was  afterwards  carried  on  board  the 
(hip,  where  he  died  on  the  following  day. 

Doubts  being  entertained  whether  the  prifoner  was 

an  objeft  of  the  fpecial  commiflion  iflued  under  the  (la* 

tutes  before  mentioned,  the  Court  was  pleafed  to  or« 

dcr  the  cafe  to  be  (lated  for  the  opinion  of  the  twelv« 

Judges. 

5  Burroughs 
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Burrmighj  for  thePrifoner,  admitted,  tliat  though  the         iSo?. 
whole  tenor  of  the  ftat.  33  Htn.  8.  r.  23.,  which  gives  tht 
commilfioaers  a  jurifdidUon  in  the  cafes  therein  men-  tr. 

tioned,  feema  clearly  to  point  at  oflRsncea  committed       DarAano- 
within  the  king's  dominions,  it  was  now  too  late  to  con« 
tend  that  it  applies  exclttfively  to  fuch )  for,  on  account 
of  the  words  *^ pr  vfHbouty*  which  are  found  near  the 
end  of  the  firft  fe£Hon,  the  aA  has  been  held  by  Lord 
H§lt  and  others  to  extend  to  ofienccs  committed  out  of 
the  king's  dominions.    By  the  ftat.  43 Gr^. 3.  c.  \iy 
the  fame  law  is  extended  to  acceflaries,  and  to  man« 
llaughter.    The  queftion  to  be  decided,  in  ftibftance  is, 
whether  an  alien  enemy,  having  done  nothing  to  dived 
himfelf  of  that  charaAer,  committing  an  ofBsnce  in  9. 
country  not  within  the  king's  dominions,  is  amenable 
to  the  laws  of  England^    An  alien  is  not  in  general 
fabjeO:  to  the  laws  of  another  country :  by  a  medium 
indeed  he  may  become  fubjed  to  them,  if  he  places 
himfelf  within  the  range  of  thofe  laws.    Adherence  to 
the  king's  enemies  b  treafon ;  and  by  the  exprefs  provi- 
Sons  of  the  ftatute  35  Hm.  8.  r*  2*  treafons  committed 
either  within  or  vrithouc  the  realm  may  be  tried  herr^ 
fHakP.  C.  x^.    But  if  an  alien  adhere  to  the  king's 
enemies  without  the  realm,  that  is  no  treafon^  unlefs  he 
hath  been  previoufly  domiciled  here,  in  which  cafe  it 
has  been  decided- that  bis  adherence  is  treafon.    A  fab- 
jeft  of  Spain  cannot  diveft  himfelf  of  allegiance  to  the 
Spottl/b  king.     Nemopotefi  etcuert  patriam.     And  two  or 
more  co-ordinate  ablblute  allegiances  cannot  be  due  from 
one  perfoo  to  fevenl  independent  princes,  i  HaU  P,  C, 
68.    The  prifoner  cannot  difcharge  himfelf  of  his  na« 
tural  allegiance  by  fwearing  allegiance  to  a  new  prince. 
His  very  aft  of  becoming  a  volunteer  on  board  our  (hip 
was  high  treafon  to  the  King  of  Spain,  an  adherence  to 
his  enemies.    The  prifoner  might,  though  abroad,  havp 
^coipe  fubjeCl  to  the  laws  of  this  country  in  three 

ways  I 
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The  King'       ^^^^^i  ^^^  ^^^^  of  allegiance  5  but  he  could  not,  by  cn- 
V.  tering  on  board  this  ihip,  by  making  a  contra^,  not  with 

Petardo,  ^  foTcreign  power,  but  with  a  company  of  private 
merchants,  become  amenable  to  our  laws.  If  he  bad 
been  on  board  a  king's  (hip,  in  the  pay  of  the  crowo^ 
perhaps  it  might  have  been  otherwife.  All  the  obliga« 
tions  an  alien  incurs,  are  local  and  tranCtory.  The 
prifoner,  it  is  ttue,  while  on  board  the  BUnheifA^  was 
under  the  protefiion  of  the  King  of  Great  Britain.  But 
he  was  not  domiciled  at  Pulopenang,  where  be  became  a 
volunteer ;  he  was  a  prifoncr  of  war ;  he  was  on  board  a 
ihip  there  by  compylGon,  not  by  choice  ;  and  when  he 
'  went  away  he  had  no  animus  revirtiftdi.  He  thence 
goes  into  the  dominions  of  the  Emperor  pf  Ciina,  and 
commits  a  crime  there,  for  which  he  might  have  been 
puniflied  by  the  laws  of  that  empire  j  but  his  offence 
had  no  inception  in  the  country  in  which  his  local  alle« 
giance  for  a  time  had  been  due  to  the  King  of  Great 
Britain.  If  a  foreigner  come  and  live  here,  and  then 
quit  the  realm  entirely,  and  commit  a  crime  abroad,  this 
country  has  no  jurifdiAion  to  try  him.  It  is  impoiSble 
that  a  foreigner  living  in  a  country  where  our  laws  do 
not  attach,  ihould  be  amenable. to  our  laws.  The  pri- 
foncr is  in  the  fame  fituation  as  if  he  had  originally  en« 
tered  into  the  fervice  at  Canton,  His  CQUtr^ft  with  the 
merchants  was  vpid  (a)^ 

Heath  J.  The  Court  of  Common  Pleas  were  AU 
vided  in  opinion  (^},  whether  a  prifoner  of  war  could 
recover  his  wages  on  a  contra£k  to  work  his  way  home* 

.  {a)  Sf  d  vide  Sparenherg  v.        (3)  In  a  cafe  of  Maria  v, 
Mannamfync,  fBo/l  i^ PulLi^i.     Uall^  fee  note,  poj}. 


Grose 
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Gross  J.    It  was  not  contended  in  that  cafe  that  the         1807!  '    I 

contraft  was  void;  but  it  was  doubted  whether  the       ^^<;^^  | 

PlaintiflF  could  enforce  it  during  the  war. 


The  King 
Dbfardo. 


Heath  J.    It  was  confidercd  that  the  king  might 
KcoTcr  on  that  contraA.  ^ 

Mansfield  C.  J.    And  if  he  did  not,  the  prifonef 
might  enfoicc  it  after  the  conclufion  of  a  peace. 

No  protefiion  was  afforded  to  the  prifonef  by  the 

laws  of  this  country,  which  might  impofe  on  him  the 

reciprocal  obligation  of  allegiance.    Neidier  of  the  cafes 

that  will   be   cited  of   foreigners   tried  by  virtue   of  - 

2%  Hen.  8.  r.  15.  eftabliflies  that  the  prifoner's  ofiencc 

comes  within  this  jurifdi£lion.    In  none  of  thefe  cafes 

had  the  perfons  indi£ied  the  benefit  of  counfel,  and  thej 

pafled  fub  Jllentio.    The  Admiralty  Court  proceeds  on 

principles  different  from  thofe  of  the  common  law«    The 

ftat.  28  Hen,  8.  r.  15.  merely  altered  the  mode  of  trial 

in  that  court,  and  its- jurifdiflion  ftill  continues  to  reft 

on  the  (ame  foundations  as  it  did  before  that  afi  \  it  is 

regulated  by  the  civil  law,  et  per  cwifuetudines  tnarlnas^ 

grounded  on  the  law  of  nationsj   which  may  poffibly 

give  to  that  Court  a  jurifdi£)ion  that  our  common  law 

has  not  (n).    The  Engllfb  law  looks  only  at  the  place 

where,  and  the  perfon  by  whom,  the  crime  is  commit- 

ted ;  and  the  prifoner  cannot  be  tried  here  without  an 

eztenfion  of  the  known  law. 

Ahhm  for  the  profecution.  The  deceafed  was  a 
intijb  fubje£k|  and  Depardo^  a  fubjed  of  a'ftate  hoftile 
to  his  majefty,  was  made  a  prifoner  of  war,  and  while 
berefided  in»fcttlenient  within  his  majcily's  dominions, 

U)  Vide  3  Irfjl'  in. 
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iSoj*  he  recdved  a  great  benefit  in  the  permiffion  given  him 
to  aflame  the  cbaraAer  of  a  mariner  on  board  an  £ng^ 
vT""*'  /j^  merchant  (hip :  whilft  invefted  with  that  chara&er^ 
DtrMM*  he  commits  this  crime.  His  contraA  with  the  mer- 
chants was.Tslid  ;  he  had  received  his  bounty  on  enter- 
ing, and  part  of  bi>  wages ;  he  was  under  the  prptec* 
tion  of  the  laws  of  England^  and  confcquently  was 
bound  to  obey  them.'  This  is  not  the  queftion  of  two 
co-ordinate  abfolute  allegiances.  Ail  writers  admit  that 
though  a  fubjedl  cannot  (hake  ofF  his  native  allegi^nce9 
he  may  owe  a  fecond  allegiance  of  a  local  and  temporary 
i^ature.  It  is  admitted,  that  if  the  prifonsr  had  com- 
mitted this  crime  in  the  Themes^  he  might  have  been 
t  tried  for  it  h^re.  He  is  equally  amenable,  though  he 
has  committed  it  at  CfinUn.  It  is  clear  that  the  laws  of 
every  ftate  bind  thofe  who  are  under  the  prote£tion  of 
them.  It  is  admitted  this  ftatute  extends  to  cafes  out  of 
the  king's  dominions.  The  two  firft  caies  that  were  tried 
under  .tbb '  ftatute  were  thofe  of  Cbamiers^  an  Englifb 
failor,  for  the  murder  of  an  Englijh  failor  at  Barcekna  in 
^^n ;  and  of  Koling^  an  Engiyhmaf^  for  the  murder  of 
an  Englijbmfini  at  Dollars  in  Sweden.  It  is  laid  dqwn  by 
liord  Me^  ^hat  the  conftaUe  and  earl  marflial  (hall  try 
the  murder  of  an  Etij^ltfl^man  committed  by  an  Engli/b^^ 
man  in  parts  beyond  the  fea,  3  lafi.  48.  The  appeal  of 
murder  of  oilc  Engli/bman  by  another  (hall  be  tried  by 
the  conftable  and  marflial,  Staundf.  65.  Thus  it  appears> 
that  previottlly  to  the  ftat.  28  Hen.  8.  there  exifted  an 
authority  to  try  the  crimes  of  fubjeds  committed  on 
fubjeds  out  of  the  realm^  though  it  was  dirufed  before 
the  period  at  which  that  afi  was  pafled,  i  HtUe  P.  C. 
355-  Attainder.  The  ftat.  33  Hen.  8.  e.  ^3.  was  not  in- 
trodu£tory  of  a  new  law»  it  only  introduced  -a  better 
mode  of  trying  according  to  the  old  law,  and  of  carrying 
its  principle  into  efl^ed,  a  principle  confonant  to  the 
laws  of  all  national  that  fubjcAs,  wherever  they  may 

be. 
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bci  ar«  amenable  to  the  laws  of  their  own  country*  The 
prifoner  was^  at  the  time  of  committing  this  ofience,  a 
fabjcA  of  Great  Britain.  One  who  receives  the  pro- 
ttdion  of  the  laws,  is  fubjeS  to  the  laws.  The  whole 
of  the  treatment  he  received^  and  the  engagements  he 
wu  permitted  to  enter,  into,,  at  Puhpenang^  were  bene- 
fits, conferred  on  him  by  the  laws.  Frifoners  of  war 
were  originally  put  to  death ;  then  condemned  to  per- 
petual flavery ;  to  this  fucceeded  the  fyftem  of  ranfom« 
ing ;  and  the  pra&ice  now  is  to  exchange  them.  Byn-^ 
hrfioeh^  ^ueft.  Jur.  Pub.  lib.  i.c.i.  But  after  an  ene- 
my is  become  a  prifoner,  all  that  he  receives,  is  grace 
and  favour ;  his  life  itfelf  is  prolonged  by  grace  and  fa^ 
TOOT ;  it  is  grace  and  favour  that  he  (hall  be  tried  by  the 
municipal  laws  of  the  country  where  he  is  »  prifoner^ 
mftead  of  martial  law,  which  is  more  fevere.  He  is  not 
thei^  lefs  amenable^  becaufe  he  happens  to  be  out  of 
the  realm,  if  he  continues,  as  the^  prifoner  did,  under 
the  proteAion  of  the  laws  i  for  it  will  not  be  argued, 
that  if  an  EngH/bman  had  uken  the  life  of  the  prifoner, 
be  could  not  have  been  tried  by  this  commiflion.  Every 
cafe  decided  under  the  ftatute  aS  Hen.  8.  e.  15.  is  an 
authority  for  a  like  decifion  under  this  a£i.  It  is  not 
acceflary  to  inquire  what  authority  the  Admiralty  Courts 
had  before  the  paffiog  of  28  Hin.  %.  c.  15.,  becaufe  the 
commiflion  under  which  they  now  fit  only  authorizei 
them  to  try  the  oflfences  named  in  that  ftatute.  That 
commii&on  would  not  enable  them  to  try  an  alien  for 
the  murder  of  an  alien  committed  in  a  foreign  ihip.  It 
extends  only  to  native  fubjeds,  or  fuch  as  receive  the 
proteQion  of  the  laws  of  this  country ;  and  as  that  fta- 
tute enables  th^commiffioners  to  try  offences  committed 
on  the  high  feas,  fo  does  the  ftatute  of  33  H.  8.  c.  23. 
gtre  power  to  try  offences  committed  any  where  without 
the  realm  by  thofe  who  are  in  the  king's  allegiance. 

There 
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The  KiN^' 

V. 

DsfAano. 
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lfto7«         There  are  three  recent  cafes  of  the  trials  of  foreigner^ 

^r'";r*^       foif  fimilar  oflFences  under  28  Hen.  8.     The  firft  in  ordct 

The  King  .        .  ,   **  m  «.  r.f 

V,  .  of  time  18  that  of  Frarffou  Antoine  Sauvajot,  a  French 

DiPARDO*  prifoner  of  war,  who  was  indided  for  the  murder  of 
MoJleaUi  another  French  ptifoner  of  war,  on  board  the 
Triton  Eoft  InJiaman,  Upon  the  high  feas,  at  the  en^ 
trance  of  the  JEngli/b  Channel,  in  September  iryv*  He 
was  convifted  of  manflaugbter,  and  burnt  in  the  hand. 
.This  was  a  (hort  time  after  the  a£l  39  Geo.  3.  c.  37-/  i- 
received  the  royal  aflenc  (a).  The  fecond  cafe  is  that  of 
yean  PrevSt^  a  Frenchman^  who  had  entered  at  Falmouth 
as  a  mariner  on  board  the  Lady  Shore  tranfport :  he  was 
iudided  at  the  Old  Bailey  in  December  1799,  for  <<  that 
on  the  high  feas,  within  the  jurifdi£lion  of  the  Admi- 
ralty of  ^ffg^/an^,  with  force  and  arms  he  aflaulted  and 
murdered  Wilcox,**  the  mafter  of  the  Lady  Shore^  a  tranf- 
port. The  oiFence  was  committed  in  Augufl  1797,  off 
.  Cape  Trion  in  Africa,  on  the  paiTage  to  New  South  Wales. 
He  was  convi£led  and  executed.  It  is  not  known  whe- 
ther be  was  a  prifoner  of  war  or  .not.  The  third^cafe  is 
that  of  Acosv,  a  Chinefe  mariner,  who  was  tried  for  a 
murder  committed  va  May  1806,  on  another  Chinefe 
mariner,  on  board  the  Travers  Eaji  Indiaman,  on  the  high 
feas,  about  20  leagues  from  the  Azores,  in  the  courfe  of 
the  homeward  voyage,  from  which  circumllances  it  ap- 
pears that  the  prifoner  muft  have  entered  on  board  that 
fhip  abroad.  It  is  true  that  none  of  thefe  perfons  had 
the  benefit  of  counfel  upon  their  trials,  but  they  had  the 
benefit  of  that  humanity  and  difcretion  which  fuggefted 
the  propriety  of  the  prefent  argument.  The  ftatute  of 
33  Hen.  8.  muft  therefore  be  conilrucd  in  the  fame  man« 
ner  as  that  of  28  Hen.  8.  And  the  ju'rifdiftion  given 
by  the  former,  muft  be  deemed  to  extend  to  ail  of- 

U)  That  was  on  10th  Mai  '799" 

fences 
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feocfs  committfd  alhore  in  foreign  countries^  as  die 
htter  has  been  held  to  comprehend  thbfe  committed  on 
the  fea  (a). 

ia)  No  judgment  was  ever  gWcn  in  this  cafc,  but  the  pri- 
fbner  was  afterwards  difcharged. 


3i 
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The  King 

V, 

Db?a&so« 


Maria  v.  Hall. 


ASSUMPSIT.    Thefirft 
count  of  the  declaration  was 
for  labour  care  and  diligence^ 
by  the  Plaintiff  done  perform- 
ed and  beftowed  in  and  about 
the  buiinefs  of  the  Defendant, 
at  his  fpecial  inftance  and  re- 
qneft.    The  ad  was  a  quantum 
meruit  thereon  :  to  thefe  were 
added    the    common    money 
counts.  The  Defendant  plead- 
ed, that  the   faid  yoffpA  (the 
Plaintiff)  is   an  alien  enemy, 
born  in  foreign  parts,  to  wit,  ia 
Spain,  out  of  the  allegiance  of 
our  lord  the  King,  and  within 
the  allegiance  of  a  foreign  king, 
to  wit,  of  the  King  of  Spain, 
to  wit,  at  Loftdon  aforefaid,  in 
the  pari(b  and  ward  aforefaid, 
and  that  the  faid  Jqfeph  came 
ioto  this  kingdom  withont  let- 
ters of  fafe-condudt,  and  that 
the  faid  Jofeph,  before  and  at 
the  time  ot  the  commencement 
of  this  fuit,  was  and  (till  is  a 
prifoner  of  war  in  this  king, 
dom,  to  wit,  at  London,  \^c. 
and  that  before  and  at  the  time 
of  the  commencement  of  the 
faid  fuit,  the  King  of  Spain  and 
hisfubjeds  were,  and  ftill  are, 
at  open  war  with,  and  the  ene- 
mies of,  our  faid  lord  the  Kipg 
and  his  fabjedts,  to   wit,  at 
Vol,  I. 


London,  l^c.    The  Plaintiff  re- 
plied,  As  to  the  faid  plea,  as 
far  as  the  fame  relates  to  the  ift 
and  ad  counts  of  the  decla- 
ration,   (with    a    proteftatioa- 
againft  the  infafficiency  of  the 
plea,)  That  he  the  faid  Jofcph^ 
before  the  time  of  the  doing, 
performing,  and  beftowiog  the 
work  and  labour,  care,  and  di- 
ligence in  the  faid  declaratioa 
mentioned,  to  wit,*  on  the  ift 
day  of  January,  t^c,  in  parti 
beyond  the  fcas, 'to  wit,   at 
London,  l^c,  was  made  a  pri- 
foner of  war  by  certain  forces  of 
hisprefent  majefty  King  George 
the   Third,    and    before    and 
at  the  time  of  the  doing  per- 
forming and  beftowing  the  faid 
work  and  labour,  care  and  di- 
ligence, was,  by  and  with  the 
confent   of    the   commanding 
officer  of  the  faid  forces,  put 
under  the  care  and  cuftody  of 
the  faid  Getrge,  to  be  by  him 
carried  and  conveyed,  as  fuch 
prifoner  of  war,  into  this  king- 
dom, to  wir,  at  London,  l^c. 
and  thereupon,  whilft  the  faid 
Jcfipb  was  fo  under  the  care 
and  cuftody  of  the  faid  George, 
and  before  the  doing  perform- 
ing or  beftowing  of  the  faid 
work  and  labour,  care  and  di- 

S  ligCDGC) 


34 


CASES  IN   MICHAELMAS  TERM 


18C7. 


ligcncc,  to.  wit,  on  ihc  day  and 
year  laR  aforefaid^  at  London^ 
yr.thefaid  G<r(?r^^  retained  the 
faid  Jcfeph  for  certain  hire  and 
reward  to  be  therefore  paid  to 
the  faid  Jofeph,  to  do,  perform, 
and  bcftow  the  faid  work  and 
labour,  care  and  diligence,  in 
the  faid  declaration  mentioned. 
And  the  faid  Jofepb  thereupon, 
whilft  he  was  fo  under  the  care 
and  cuftody  of  the  faid  George^ 
ia  wity  on  the  day  and  year  laft 
aforcfaid,  and  on  divers  other 
days  between  that  day  and  the 
commencement  of  this  fuit,  did 
petform  and   beftow  the  faid 
work  and  labour,  care  and  di- 
ligence, on  the  faid  retainer  of 
the  faid  George^  and  at  his  fpc- 
cial   inftancc  and  requeft,    to 
wit,  at  London^  ^c.    And  as 
to  the  faid  plea,  fo  far  as  the 
fame  relates  to  the  other  counts 
oi-   the  declaration,    That  he 
the   faid   Jofip/}^    before    the 
commencement  of  this  fuit,  to 
wit,  on  the  ift  day  oijanumyt 
l^c,    to  wit,  at  London^   l^c, 
came  into  this  kingdom  under 
the  protection  of  His   prefcnt 
Majcfty  King  George  the  Third, 
and  remained  and  continued  in 
this  kingdom  under  the  pro- 
tection of  his  faid  majefty  from 
thence    continually    until    the 
commencement  of  this  fuit,  to 
wit,  at  London t  l^c.    To  this 
there  was  a  rejoicdcr,  demur- 
ring generally  to  fo  much  of 
the  replication  as  relates  to  the 
xft  and  ad  counts  of  the  decla» 
ration,  and  tendering  ifluc  as 
to.  fo  much   as  relates  to  the 
other  counts.     The  fur-rejoin- 
dcr  joined  io  demurrer  and  ifluc. 


The  cafe  was  twice  argued  v 
firft  by  Shepherd  Serit.  in  fup' 
port  of  the  demurrer,  and  Bay- 
Uy  Serjt.  contra;  and  again  in 
a  fubfequent  term,  by  Le^^^ 
Serjt.  in  fupport  of  the  de- 
murrer, and  BeJ!  Serjt.  contra. 

Argument  in  fupport  of  the 
demurrer.-^  The  queftion    U9 
whether,    under  the   circum- 
ftances  ftated  upon  this  record, 
the  Plaintiff  is  entitled  to  main  - 
tain  an  action  in  a  court    of 
common    law.     The    general 
principle  that  an  alien  enemy 
cannot  maintain  an  aCtion«  has 
been  fo  fully  recbgnized  in  the 
cafes  of  Brandon  v.  Ne/bitt, 
6  Term  Rep.  13,  and  BriJFoiv 
V.  TonverSf  k  Term  Rep.   36. 
that  unlefs  fome  ground  of  dif- 
tindlion  can  be  eftabliflied  be- 
tween the  cafe  of  a  common 
alien  enemy,  and  that  of  the 
Plaintiff  on  this  record,  the  de- 
murrer muft  prevail.    It  v  ilfbe 
urged,  perhaps,  that  the  Plain- 
tiff is  a  prifoner  at  war.     But  a 
prlfoner  at  war,    fo  far   from 
loling  the   charadter   of  alien 
enemy,  rather  (lands  in  a  more 
odious  light  than  an  alien  cnc- 
my   who    has  not  been  nciade 
prifoner ;  fince  the  very  cha- 
ra^cr  of  a  prifoner  at  war,  im* 
plies  that  the    perfon  has  ac- 
tually coramiited  hoftilitieR  up- 
on this  country.   The  only  de- 
cifion  which  can  be  fuppofed 
to  operate    in    the  Plaintiff's 
favour,  is  that  of  Sparer/ If urg 
V.  Bannatynet  i  Bof,  Cff  Puil. 
163.:  but  although  fome  inti- 
mations  were  thrown  out  by 
the  Court*  in  that  cafe,  which 
fccm 
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reem  to  fupport  the  prefent 
Plaintiff's  rij^ht  of  adlion»  yet 
the  ultimate  determination  of 
that  cafe  will  be  found  to  efta- 
UiOi  nothing  more,  than  that 
a  prifoner  at  war,  not  an  alien 
cocrayborn,  but  who  has  ac- 
quired a  teinporary  character 
of  alien  enemy  from  the  adt  of 
hoftility  in  which  he  was  taken, 
may  maintain  an  adlion.  Thgre 
does  not  feem  to  be  any  ne- 
ceffity  for  eftablilbiog  a  diffe- 
rence between  the  cafe  of  a 
prifoner  at  war,  and  that  of  any 
other  perfon  being  an  alien 
enemy,  in  refpeA  of  the  right  to 
fue;  fince  it  is  the  unifoim 
pradice  of  nations  at  this  day, 
that  all  thofe  who  are  in  the 
unfortunate  fitaation  of  pri* 
fdoers  at  war,  are  either  main* 
taioed  by  the  ftate  in  which 
thcyrcfide,  or  by  the  ftate  to 
which  they  belong.  And  though 
irdeed  a  prifoner  at  war  upon 
his  parole,  is  not  fo  maintain- 
ed, yet  in  cafe  of  his  feeling 
any  difficulty  ariftng  from  his 
own  peculiar  (ituation,  he  al- 
ways has  his  option  to  furren- 
der  bimfelf  to  prifon,  in  order 
to  receive  the  fame  benefits 
which  arc  extended  to  other 
prifonerB  at  war.  In  the  cafe 
of  the  three  Spanijh  failors, 
^BL  13^4.  this  Court  refufed 
to  grant  a  writ  of  habeas  corpus 
to  being  op  three  prifoners  at 
war  on  account  of  ill  treatment, 
coofidering  them  as  not  ^n* 
titled  to  any  of  the  privileges 
^EngUJbmen*  Now  the  writ 
of  bahsai  corpus  ii  only  a 
fammary  mode  of  obtaining 
the  iame  remedy  which  might 


otherwiCe  be  had  by  an  a^ion 
of  trefpafs ;  and  if  a  pnfAer 
at  war  cannot  maintain  tref- 
pafs, there  is  no  reafon  why  he 
(hould  maintain  any  other  ac- 
tion. It  is  true  indeed  that  an 
indiAment  will  lie  for  beating 
or  otherwife  ill-treating  a  pri- 
foner at  war ;  but  the  reafon  of 
that  is,  that  fuch  aAs  are  againft 
the  king's  peace,  for  the  breach 
of  which  the  king  may  fue : 
but  the  moment  a  man  becomes 
alien  enemy,  he  bimfelf  forfci's 
all  right  to  claim  the  benefit  of 
the  laws  by  fuing  in  any  of  the 
king's  courts.  Dytr^  fb.  a.  b^ 
Co.  Lin.  \%^.b.  With  regard 
to  the  implied  protection  which 
an  alien  enemy  may  be  fup* 
pofed  to  enjoy  from  the  ftate 
during  his  refidence  in  this 
country,  all  argument  on  this 
head  feems  to  be  done  away  by 
the  exprefs  provilinn  intro- 
duced into  Magna  Charta<, 
c.  30.  a  /»fl.  57.  in  favour  of 
merchant  ft  rangers,  the  latter 
part  of  which  declares,  that 
merchants,  natives  of  an  hof- 
tile  ftate,  being  found  in  this 
country,  (hall  be  attached  by 
their  bodies  until  it  be  afcer- 
tained  in  what  manner  the  Eng- 
iijh  merchants  are  treated  in 
the-  hoftile  ftate  |  from  which 
it  may  be  inferred,  that  all  na- 
tives of  an  hollile  ftate,  except 
merchants,  being  found  in  this 
country,  may  be  treated  at 
enemies. 

Arguments  for  tht  Plainiif. 
"^Prima  facii  every  perfon  re* 
fidcnt  in  this  country  is  entitled 
to  maintain  ah  a^ion.  Unlefs* 
thereforci  fome  authority  can 
D*  be 
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be  ibewD  for  ezcluding  z  pcr- 
fon  in  Ibe  PlainiiflT'i  fituation 
from  exercifing  that  right»  tbe 
demurrer  rauft  be  overruled. 
Tbe  plea  of  alien  enemy  bai 
alwayB  been  deemed  an  odious 
plea ;  the  Court  therefore  will 
not  willingly  extend  its  operas 
tion.  The  principle  on  which 
that  plea  was  introduced  into 
our  law»  was  to  prevent  the 
fubje^s  of  the  enemy  from 
drawing  property  out  of  this 
country  to  ftrengthen  the  fta^e 
with  which  we  were  engaged 
in  war :  it  is  obvious  that  fuch 
a  principle  cannot  apply  to  the 
cafe  of  a  prifoner  at  wary  who 
being  a  perfon  commorant  in 
this  country,  may  be  prevented 
from  carrying  out  of  it  any 
property  that  be  may  acquire 
during  his  refidence  here.  It 
bas  been  faid  that  the  charader 
of  prifoner  at  war  implies, 
that  the  perfon  wbo  bears  that 
cbarader  bas  committed  aAual 
hoftilities;  but  that  confe- 
quence  aoes  not  neceflarily  fol- 
low, (ince  many  feamen  are 
taken  prifoners  on  board  mer* 
chant  veflels,  without  having 
been  engaged  in  any  aa  of  hof- 
tility  whatever.  In  all  tbe  cafes 
which  have  occurred,  where 
the  plea  of  alien  enemy  bas 
been  fupported,  it  bas  appeared 
that  the  perfons  fuing  ftill  con- 
tinued in  a^ual  hoftility ;  but 
the  moi^ient  that  an  enemy  bas 
accepted  the  conditions  which 
are  extended  to  prifoners  at 
war,  bis  boliility  ceafes;  he 
receives  protedion  from  the 
ftate  by  which  he  is  captured, 
and  10  confcqucnce  of  that  pro* 


tedlion,  he  owes  obedience  to 
that  date.  If  a  prifoner  at  war 
is  murdered,  the>gutlty  perfon 
may  be  indited  :  this  was  not 
attempted  to  be  controverted 
in  the  late  cafe  of  The  King  v. 
Innes,  ,  An  alien  enemy»  as 
fuch,  cannot  be  indidted  for  / 
treafon,Ctf/f;/Vscafe,  7  Co.  6  ^/ 
Tbe  King  v.  Tucker^  1  Ld. 
Ray.  X. ;  but  if  an  alien  enemy 
be  taken  under  the  king's  pro- 
te6kion»  he  may  be  indi£ted»  as 
was  done  in  the  cafe  of  the  two 
Portuguejet  cited  in  Calvin^t 
cafe.  In  IVilh  v,  WiUiams^ 
z  Ld.  Ray,,  281.  i  SalL  46. 
St  C,  the  diftinfiion  between 
an  alien  enemy  commorant 
here,  or  commorant  in  bis  own 
country,  is  exprefsly  taken :  for 
Treby  C.  J.  fays,  An  alien  ene- 
my who  is  here  in  prote&ion, 
may  fue  on  his  bond  or  con- 
trad;  but  .in  alien  enemy, 
abiding  in  his  own  country, 
cannot  fue  here.  It  alfo  ap- 
pears from  that  cafe,  that  the 
protedtion  neceflary  to  give  a 
right  to  fue,  is  not  confined  to 
letters  of  fafe- conduct ;  the 
terms  ufed  in  that  cafe  being, 
••  Per  ticcntiam  etjub  proteC' 
"  ttone  regis  J*  Now  refidence 
in  the  country,  and  particularly 
that  of  a  prifoner  at  war,  im- 
plies licence  of  the  king. 

RoORE  J.  According  to  the 
report  of  that  cafe,  x  Lut*vj*  ^%, 
it  was  faid,  "  If  he  came  here 
*^  in  time  of  war,  and  had  con- 
"  tinned  here  without  difturb- 
*'  ance,  it  fhould  be  intended 
''  that  he  came  with  a  licence.'' 

The 


IN  THf  FORTT-EICHTB  TeAR  OV  GEORGE  III. 


37 


The  fame  dodrine  is  recog- 
nized by  Mr.  Juftice  Htaib,  in 
Sptrenhurgb  y^Bannaiyne^  who 
lays,  There  may  be  a  protcc- 
**  tion  arifmg  from  fituation." 
And  iDdeed  the  principle  laid 
down  in  that  cafe  fee  ma  to  go 
the  whole  length  of  Xupporting 


the  prefcnt  PlaioUff's  right  of 
a^on.  ' 

Cur,  adv.  vult. 

It  was  andeiftood  that  no 
judgment  was<ver  given  in  this 
cafe,  nor  was  it  mentioned 
again,  until  it^  was  alluded  to 
in  the  above  cafe  of  Dcpardo* 


1807. 


J?flf  parte  Abnev* 

rr  AUG  HAN  Scrjt.  moved  that  Elizabeth  Abney^  z 
feme  covertj  might  be  permitted  to  pafs  a  fine  as  a 
feme  fole,  upon  affidavits  which  Rated  the  following 
fa£ls :  She  being  poflciTed  of  a  confiderabie  landed  pro- 
perty for  her  life^  her  hufband^  in  conTideratiou  thereof, 
faf  his  marrtage-fcttlement  appointed  to  her  a  rent- 
charge  of  500/.  per  ann.  out  of  certain  lands,  for  her  life 
in  cafe  flie  Ibould  furvive  him.  On  the  19th  of  July 
1805  he  became  a  bankrupt:  a  commiffion  iflued,  to 
which  he  did  not  appear,  but  aUented  himfelf  from 
home,  and  went  beyond  feas }  it  was  believed  he  was 
}iving  and  was  io  America^  but  it  was  not  certainly  known 
whether  he  was  living  or  dead.  The  wife  was  dcGrous 
to  fell  to  the  alEgnees,  who  had  poflefled  themfclves  of 
all  the  lands,  her  rcverfionai^y  intereft  expedant  on  her 
huiband's  deceafe,  9s  well  in  her  own  eftate,  as  in  the 
rent  •charge. 

Vaughan  thought  that  the  circumftances  of  this  cafe 
might  make  it  an  exception  to  the  rule  laid  down  in 
Suadw.IzarJ,  t  New  Rep,  312.  Compton  v.  CoUinfin^ 
I  H,  Bl.  2A4'  Moreat^s  czfcj  2  BI.  1205.1  ^"^  ^^^^^ 
cafes  in  which  the  Court  had  faid,  <<  We  will  not  in« 
tcrfcre :  valeat  quantum***  If  the  hulband  choofes  to  en« 
P  3  ter 


Nov.  ai. 

The  Court  will 
not  interfere  to 
authenticate  a  , 
fine  levied  by  a 
married  woman 
in  the  abfence  of 
her  hofbandy 
though  he  has 
become  a  bank- 
rupt, and  omit- 
ted to  forrender 
himfell^  and  is 
gone  beyond 
feas. 


Ex  parte 
Abney. 
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ter  and  avoid  itj  be  may*    If  be  does  not,  it  will  bar 
ber  beirs. 


Manspield  C.  J.  No  doubt  a  fine  levied  by  a  mar* 
ried  woman  will  bar  ber  beirSf  if  ber  bufband  docs  not 
enter.  But  the  difficulty  is,  bow  tbe  Court  can  per- 
mit ber  to  levy  a  fine,  wben  the  bufband  may  enter 
and  bar  ir.  There  was  a  very  ftrong  cafe,  in  which  tbe 
hu(band  was  a  fugitive  and  bankrupt,  and  the  wife  had 
contra£led  for  the  fale  of  her  feparate  eftate.  But  we 
refufed  the  writ  upon  that  application.  We  can  here 
make  no  order  to  fan£kfon,  or  add  validity  to  the  fine* 
If  you  mention  that  (he  is  a  married  woman,  it  is  bad 
on  the  face  of  it.  A£l  as  you  (ball  be  advifed,  but  tbe 
Court  has  nothing  to  do  in  the  matter. 

Rule  irefufe4« 


AtGER    v.    HfFFORD. 


Where  an  or- 
der is  obtained 


npHE  Defendant,  upon  fubftituting  5m\th  to  be  hif 

ocr  IB  ooiainea  X  attorney  in  l^eu  of  Sherwood,  obtained  an  order  that 
for  taxing  an  at*  »  .  i 

torncy'e  bill,  and  ^^'^»^^*^  ^'W  of  cofts  (bould  be  taxed,  and  that  he 
delivering  up  ail  (bould  deliver  up  all  books,  papers,  ^c.  This  order, 
papers,  C5V.,    '    ^Jth  the  prothonotary's  allocatur  iodorfed  thereon,  ac- 

^^V.u     ^        cording  to  the  ufual  praflice,  was  taken  from  the  office 

Dvbich  the  pro-  **  . 

thonotary,  ac-       ^J  Smithy  who  fent  a  copy  of  it  to  Sberivood. 

cording  to  the  A  rule  was  obtained  on  a  former  day,  calling  uppn 

ufoal  praaicc,       g^;^^  ^^  f^^^        f     ^j^    j^^  q^^^U  ^^^  j^jj^^^  ^^^  ^^^ 

indofies  his  afiO'  '  ' 

^tf/»r,theattor-    S'^P^^  ^'^^^  ^^  Sbernvood^  and  v^hy  he  (bould  not  pay  the 

ney  is  entitled,  in  cofts  of  the  application. 

the  firft  inftance* 

to  the  pofleffion 

of  it,  for  the  purpofe  of  enforcing  payment  of  his  billi 

liarJhaH 
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Marjball  Serjt.,  upon  (hcwiog  caufe  againd  the  rule, 
ftatcd,  that  the  party  obtainiog  an  order  was  always  con- 
fidered  en.titled  to  the  poflcflion  of  it|  and  that  Sherwood 
might  get  the  allocatur  indorftd  upon  the  copy.  If  the 
original  order  were  given  to  hinii  the  Defendant  would 
have  DO  means  of  enforcing  the  delivery  of  the  papers* 

Vaugban  Serjt.  contra^  obferved,  that  the  payment  of 
the  money  was  the  hrft  thing  to  be  done  under  this 
orders  that,  to  enforce  the  payment,  the  order  mud 
be  made  a  rule  of  Court;  and^that  Sherwood  therefore 
was  entitled  to  the  poflcflion  of  it  for  that  purpoCe. 

7he  Court,  after  confulting  the  oiEcers,  obfervcd  that 
the  party  to  whom  the  money  was  to  be  paid  was  cer- 
tainly entitled  to  the  pofleflion  of  the  original  order^ 
that  he  might  enforce  the  payment  by  making  it  a  rule 
of  Court,  which  the  other  party  might  not  be  willing 
to  do.    Accordingly 

7he  Rule  was  made  abfolute. 


1807. 
Algeh 
Hkffojid. 


(IN  THE  EXCHEQUER.CHAMBER.)      ^^<^,.U  z/j 


Moore  Gent.  v.  Meagher.     In  Error. 

npHIS  was  a  writ  of  error  from  a  judgment  of  the 
Court  of  King's  Bench  in  an  a£lion  on  the  cajfe  for 
defamation.  The  Plaintiff  below  in  her  declaration  al- 
legedy  that  (he  had  always  been  a  virtuous,  modeft,  and 
challe  fubjedl,  and  until^  i^c.  had  always  been  efteemed 
to  be  of  ^nblemiChed.  reputation,  and  that  before,  and 
at  the  time  of  the  flander  (he  e$goyed  the  fodeiy^  converfa" 
tien^  friendjkipi  and  countenance  of  many  worthy  and  ef" 
iimable  fubjecls  of  this  realm,  (naming  themi)  and  lived 
D  4  and 


If  in  conCe- 
qucnce  of  words 
fpokcn  the  Plain- 
tiff is  deprived  of 
fubftantial  bene- 
fit a  riling  from 
the  hoipitality  of 
friends,  this  is  a 
fuflicient  tem- 
poral damage 
whereon  to  maia* 
tainaDadion* 
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and  aflbciated  with  them  on  torms  of  mutual  refpcA, 
confidence,  and  intimacyt  and  was  by  divers  of  thofe  fer^ 
fonsy  (naming  them,)  received  and  entertained  in  their  re* 
JpeBive  houfes^  and  found  and  provided  by  them  refpeBively 
nvith  meat  and  drinlty  gratuitoufly^  and  without  any  ppcc 
or  fum  of  money  whatfoever  by  her  paid  or  payable  for 
the  fame,  to  the  great  reduSlion  of  her  neceffary  expences  of 
living  and  maintaining  hcrftif,  and  the  great  increafe  of 
her  riches^  to  wit,  at  Wefminfler^  and  that  the  Defendant, 
well  knowing  the  premifes,  and  envying  the  happincfa 
of  the  Plaintiff,  and  malicioufly  contriving  and  intend- 
ing to  injure  and  ruio  her  in  her.  charader,  and  to  de- 
prive her  of  the  good-will,  focicty,  convrrfation,  friend- 
ihip,  and  commerce  of  ail  her  fiicnds,  relations^  and 
acquaintances,  and  to  impovciifli  her  and  deprive  her  of 
all  the  benefits  and  advantages  of  her  fortune  and  pecu* 
niary  circumftances,  fo  by  her  received  and  receivable  as 
aforefaid,  fpoke  the  falfe  and  defamatory  words  com- 
plained of,  (imputing  incontinence  to  the  Plaintiff,)  by 
means  of  fpeaking  of  which  fcveral  falfe,  malicious,  and 
defamatory  words  the  Plaintiff  had  been  and  was 
jgreatly  injured  in  her  credit  and  reputation,  and  brought 
into  public  fcandal,  Csfr.,  and  her  friends  and  neigh- 
bours, and  efpecially  the  feveral  perfons  herein -before 
in  that  behalf  named,  had  wholly  refufed  to  hold  or  per* 
mit  any  inter courfe  of  fociety  nvith  her^  or  to  nceive  and 
admit  her  into  their  rifpeEiive  houfes  or  compahy^  or  to  find  or 
'  provide  for  her  meat^  drink^  or  any  other  benefits  and  advan* 
tages  in  any  manner  nvhatfoever^  as  they  before  that  time 
had  done^  and  otherwife  would  have  continued  to  do  $  where* 
by  the  Plaintiff  had  loft  all  thofe  valuable  benefits  and 
advantages,  being  to  her  theretofore  of  great  value^  to 
wit,  of  the  value  if  100/.,  and  had  been  and  was  greatly 
reduced  and  prejudiced  ifi  her  fortunes  and  pecuniary 
circumftances,  and  obliged  to  incur  a  much  greater  expenee 
in  her  neceffary  living  and  fupporiing  herfelf  to  a  leargt 

I  amount^ 


MbAgmei^. 
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mounts  to  mtf  tie  annual  amount  of  locA|  than  fit  thifi^  x8o7« 

t^fort  bad  donty  and  otherwife  'would  have  continued  to  do,  ^ 

aod  had  been  and  was  greatly  impoverifliedi  and  all  her  v. 

friends  bad  wholly  withdrawn  their  fiicndihipy^&fc 

AverdiA  was  found  for  the  PlaintiiF  for  100/.  da- 
mages,  and  judgment  was  entered  up  accordingly. 

The  errors  affigned  were,  that  none  of  the  words  al- 
leged in  the  declaration  were  in  then^felves  aflionable^ 
(which  was  admitted  by  the  Defendant  in  error,}  and 
that  no  fub(lant>al  or  real  fpecific  damage,  or  legal  or 
fpecific  injury,  was  alleged  to  have  been  fuftained  in  con* 
fequence  of  the  words  fo  fpoken  and  ptiblifhed. 

Curwood  for  the  Plaintifif  in  error.  Although  it  was 
ruled  in  Medburjl  ?.  Ba/am^  i  Ro.  Abr.  35.  c.  ao.  that 
an  adion  lies  for  words  of  incontinence^  per  quod perdidit 
confortium  vidnorum  Juorum^  without  an  allegation  that 
the  Plaintiff  thereby  loft  her  marriage,  yet  the  autho« 
lity  of  I  S/V/.  396^  7.  is  to  the  contrary.  And  in  the 
cafe  of  Barnes  v.  Strttdd^  X  Lev*  26 1 «  the  decifion  in 
Mtdburft  V.  Balam  was  denied  to  be  law,  1  Com.  Dtg. 
253.  ace.  Then  the  only  fpecial  damage  is  the  lofs  of 
the  liberal  entertainment  the 'Defendant  in  error  ufed 
to  receive  at  the  houfes  of  her  friends.  Now  certain 
things  are  valuable  in  h(k  which  are  not  valuable  in  the 
contemplation  of  law.  A  profpe£k  is  valuable,  but  no 
aQion  lief  againft  a  man  who  builds  a  wall  on  his  own 
land,  though  he  may  thereby  obftru^  the  profpeA  of 
his  neighbour,  9  Co.  ifi\/Aldred^%  cafe.  So  the  lofs  of 
this  hofpitable  reception  is  not  a  matter  of  %6Cvoin.  The 
policy  of  the  law,  which  fuppofes  every  man  to  live  by 
lus  own  raduftry,  will  not  fuGRer  that  an  a£tion  (hould 
lie  in  fach  a  cafe. 

Heath  J.  It  has  been  held  that  cafe  would  lie  for 
'mpoting  leproffy  per  quod  confirtium  ami/it. 

Richard/on 
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1807.  RiehArdfcn  for  the  Defendant  in  error.     The  declara« 

'     -'        tion  has  not  been  fufficicntly  ftatcd  in  the  Plaintiff's  ar- 
^.         ^    gament.    Il  alleges  that  the  perfons  named  gratuitoufl]^ 
Meagher.       received  the  Defendant  in  error  into  their  houfes*   and 
provided  h^  with  meat  and  drinki  to  the  great  reduAion 
of  her  expencesi  and  increafe  of  her  rfches*     The  De- 
fendant below  demurred  fpeciallyi  and  adigned  for  caufc 
that  this  was  not  a  temporal  damage ;  but  the  Court  on 
argument  held,  that  the  quedion  whether  this  were  a 
temporal  damage  or  not|  was  a  matter  of  fad,  and' not 
a  matter  of  law,  and  that  if  the  providons  furniflied  to 
'     the  Plaintiff  by  her  friends  were  of  the  annual  value  of 
100/.,  as  the  declaration  alleged,  the  lofs  of  them  was 
a  real  damage,  and  direded  the  Defendant  to  withdraw 
the  demurrer  and  plead  to  the  a&ion.     The  jury  have 
,  found  the  damages  to  be  loo/*     And  it  is  now  contend- 

ed, that  this  cannot  be  a  fpecial  damage*  The  Plaintiff 
below  receives  real  benefit  from  the  affiftance  of  her 
friends-,  the  Defendant  for  malicious  purpofes  fpeaks 
thefe  words,  by  which  &e  lofes  that  affiftance.  It  is  ad- 
mitted, that  if  the  leaft  pecuniary  falary  were  loft,  an 
*  adion  would  lie :  how  can  it  be  otherwifc  upon  the  lofs 
of  that  which  is  equivalent  in  value  to  money  ?  Com. 
Rep.  7.  Ld.  Ray.  266.  and  other  authorities  (hew  that 
as  againft  a  wrong  doer  a  poffeffory  title  is  fufficient* 
It  is  urged  that  thefe  perfons  were  not  bound  to  provide 
her  entertainment :  but  they  did  in  faA  entertain  her, 
and  would  have  continued  to  entertain  her^  as  the  jury 
have  found  ;  whofe  verdict  cannot  now  be  controverted. 
Words  fpoken  of  a  tradefmanj  are  aAionable,  if  fpoken 
with  reference  to  his  trade :  but  words  fpoken  of  him^ 
tfcough  not  referring  to  his  trade,  are  adllonable  if  he 
thereby  lofes  a  cuftomcr,  i  Lev.  140^  Yet  no  individual 
cuQomer  is  bound  to  frequent  any  particular  (hop ;  but  it 
is  fufficient  if  he  would  in  fa£k  have  come,  except  for  the 
malicious  interference  of  a  ftranger.  The  cafe  of  Hartl^ 
\,  Uirring^  8  T^trm  Rep.  130.  was  an  action  brought  by 

a  preacheri 
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a^preacher,  ff^r  words  imputing  incontinencei  per  quod^ 
peifons  frequenting  the  chapel  difcontinued  giving  him 
t)ie  gains  snd  profits  which  they   had   ufually  given.  v. 

There  the  Court  hcKl  there  was  no  objcftion  to  the  de-  MsAGHERi 
claration  ;  and  Lord  Kenyan  faid  it  was  fufficient  if  the 
Plaintiff  loft  his  occafional  employment.  Lilly  Ent,  6i. 
Bracebridge  v  Wat/on,  The  Plaintiff  (hewed  that  (he  waa 
a  fingle  woman  and  chafte,  and  that  her  mother  fpon* 
taneoufly  meant  to  give  her  150/.1  and  her  brother  to 
give  her  ico/. ;  and  that  by  reafon  of  words  of  incon- 
tinence fpoken  of  her,  they  did  not  give  her  thofe  fums. 
No  judgment  was  given  ;  but  no  difference  can  be  made 
between  Spontaneous  benevolence  and  things  due  of 
right.  I  Ro.  Ahr,^o,  Humphreys  v.  Stulfield.  An  ac- 
tion lies  for  words  of  baflardy^  on  the  principle  that  the 
Plaintiff's  father  and  brother  were  lefs  likely  to  convey^ 
or  permit  their  land  to  defcend,  to  him  on  that  account. 
In  Cro.  Jac.  213.  Vaughan  v.  Ellis ^  the  PlainiifF  (hewi^d 
on  his  declaration  that  he  had  feveral  elder  brothersb  but 
that  be  might  po(ribly  have  inherited,  and  In  confequence 
of  words  fpoken  a  certain  perfbn  refufed  to  pur^afe 
his  chance  of  inheritipg.  The  cafe  of  Barnes  v,  Strudd^ 
which  has  been  cited,  is  alfo  reported  in  i  Vent.  4.1  and 
the  reafon  there  given  for  the  judgment  of  the  Court,  is^ 
^3tthe«£iion  would  npt  lie  unlefs  a  fpecial  damage 
^re  (hewn:  now  it  appears  by  xLevsP.61.^  and  two 
other  reporters,  that  the  damage  aifigned  in  the  declara- 
tipa,  was,  that  «  (he  incurred  the  difpleafure  of  her  pa« 
^CQts,  and  was  in  danger  of  being  turned  out  of  doors,*^^ 
^hich  6learly  was  not  a  fufficient  damage :  and  the  autho-  - 
nty  of  the  cafe  in  i  Ro.  Abr.  35.  is  not  denied  in  Vent.  4^ . 

Curwood  in  reply.     All  the  cafes  'cited  are  cafes  of 

^g^\  damage.    The  value  of  cuftomer^  to  a  tradefman 

Q  i^J  recognized  by  the  law :  fo  is  dander  of  title.    If 

^  thU 
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this  a£i!on  lies,  no  words  are  not  a^ionable  with  the  aid 
of  an  ingenious  fpecial  pleader. 

Heath  J.  Undoubtedly  all  words  arc  adlionable,  if 
a  fpecial  damage  follows. 

Mansfield  C.  J.  This  cafe  is  not  diftingui(hable 
from  that  of  Hartley  v.  Herring.  Wc  do  not  know  how 
to  fay  that  this  is  not  a  fpecial  damage,  fuflained  in  con- 
fequence  of  words  imputing  infamy.  They  have  de« 
prived  this  lady  of  an  income  derived  from  the  bounty 
of  others,  which  now,  after  verdiA,  we  mud  aflumey 
would  have  continued,  if  the  Defendant  had  not  fpokea 
thefe  words.     We  cannot  fay  the  adtion  will  not  lie. 

Per  Curiam,  Judgment  affirmed. 


Nov,  ai' 


Wood  v.  PlaKt,  who,  ^c.    In  Error. 


WUrc,  pend-    'ITHIS  was  a  writ  of  error  from  a  judgment  in  the 
ing  a  fuit,  a  party  Court  of  King's  Bench.    After  the  entry  on  the 

obtains  a  Judge's  ^^jj  ^j  ^j^^  ^^^^^  ^f  ^  ^^.       followed  an  entry  of  a 
order  for  chang-   Tj.jru-i.  -ur 

ing  his  attorney,  J  u«gc  8  order  for  changing  the  attorney  in  thefe  terms  : 

it  is  unneccflary  <<  Upon  hearing  the  attornies  or  agents,  on  both  fides, 
to  file  a  new  war-  ^^^j  j^y  confent,  I  do  order  that  Mr.  Mayhew  be  ap- 
pointed attorney  in  this  caufe  for  the  PlaintiflF  indead  of 
Mr.  Morris.  Dated  the  3d  day  of  December  1802. 
S.  Lawrence!*  Then,  came  the  award  of  the  fourth  ve^ 
nire^  after  which  was  the  following  entry :  "  At  which 
day,  came  the  faid  Edward  Plants  who  fues  as  aforefaid, 
by  the  faid  John  Mayhew  his  then  attorney,  appointed 
as  aforefaid,  in  the  place  and  ftead  of  the  faid  Alexander 
Morris  .'^^ 

The 
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The  principal'  errors  afligncd  were  the  following; 
*^  that,  by  the  record  and  proceedings  aforefaid,  the  faid 
Edward^  in  Hilary  term  in  the  43d  year  of  the  reign  of 
our  Lord  the  now  King,  and  in  Eajler  term  following, 
appeared  and  profecuted  the  faid  fuit  by  Jobn  Mayhenu 
his  attorney  appointed  by  an  order  made  in  this  caufe 
on  the  3d  day  of  December^  in  the  43d  year  aforcfaidi  by 
the  Honorable  Sir  SouieUn  Laivrence  Kpight,  one  of  the 
Juftices  of  our  faid  Lord  the  King  before  the  King  him- 
felf ;  whereas,  by  the  law  of  the  land,  the  faid  John 
Majhew  could  not  be  legally  appointed  attorney  for  the 
faid  Edward,  for  the  purpofe  aforefaid,  otherwife  than 
hj  the  warrant  of  attorney  of  the  faid  Edward  duly  filed 
of  record  in  the  faid  Court ;  and  when,  in  truth  and  in 
h£t,  the  faid  John  Mayhew  had  no  warrant  filed  of  re- 
cord in  the  faid  Court,  to  appear  and  profecute  the  faid 
fuit.  Alfo,  that  there  was  introduced  in  the  faid  record 
an  order  made  out  of  Court  and  out  of  term  by  a  fmgle 
Judge  of  the  i^id  Court,  and  not  appearing  to  have  been 
ever  made  a  rule  of  the  faid  Court ;  and  that  the  faid 
order  was  entered  upon  the  faid  rec6rd  as  of  the  term 
of  St,  Micboil,  although  it  appears  to  have  been  made 
on  a  day  fubfequent  to  the  faid  term  ;  and  for  that  fuch 
order  could  only  operate  as  a  licence  to  the  Plaintiff  to 
change  his  attorney  by  the  regular  courfe  of  law,  that  is 
to  fay,  by  a  warrant  of  attorney  to  be  duly  filed  in  the 
faid  Court,  which  had  not  been  done." 

Ahhott^  for  the  Plaintiff  in  error.  In  order  to  change 
2n  attorney,  during  the  progrefs  of  a  caufe,  two  things 
are  requifite  ;  1  (t,  to  obtain  the  permiflion  of  the  Court, 
and,  2dly,  by  virtue  of  that  permiflion,  to  appoint  the 
attorney.  In  the  prcfent  inflance  an  order  has  been  ob- 
tained, but  no  appointment  has  been  made.  The  Judge 
wders  in  the  ufual  terms,  "  that  Mr.  Mayhew  be  ap- 
pointed attorney  in  this  caufe."    Nothing  however  has 

been 
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i8o7»  been  done  in  purfuance  of  this  order.     Ac  common  hw^ 


Woon 


no  perfon  could  profecute  or  defend  a  fuit  by  attorney 
V,  unlefs  he  had  obtained  the  King*s  writ,  or  letters  patent. 

Plant.  ^^  ^j^^  fpccial  permiflion  of  the  Court  for  that  purpofe.  / 
Britton,  iiit  Fkz.  N.  B.  25.  f.  Becher'i  Cafe^  8  Co)/ 
R,  58.  5.  ^.  I] 6.  2  Ifijf,  377.  Two  things  were  requi« 
iite,  (1)1  to  obtain  the  authority,  (a),  to  make  the  ap- 
pointment. A„Gmilar  permiflion  is  dill  neceflTary  when 
the  attorney  is  changed  pending  a  fuit.  The  proceeding 
in  this  cafe  is  analogous  to  the  ancient  pradice,  and  the 
fame  forms  (bould  therefore  be  complied  with.  The 
regular  entry  of  warrants  of  attorney  has  been  provided 
for  by  fevcral  a£tsof  parliament.  By  the  18  //.  6.  r.^. 
they  are  ordered  to  be  entered  of  record  the  fame  term 
in  which  the  exigent  is  awarded.  By  the  32  £/.  8.  r.  30. 
/,  2.  the  warrant  of  attorney  is  to  be  delivered  to  the 
office  in  the  fame  term  in  which  the  iflTue  is  entered* 
The  (latute  18  EL  c,  14.  contains  a  provifion  upon  the 
fame  fubjcd ;  and,  by  the  4th  Ann.  c.  16./  3.  the  attor- 
ney for  the  plaintiff  is  direded,  under  the  penahies  im- 
pofed  by  former  laws,  to  file  his  warrant  the  fame  term 
in  which  he  declares.  ^Mansfield  Ch.  J.  None  of  thefe 
regulations  could  have  been  complied  with  iti  the  prefent 
inftance,  becaufe  the  attorney  was  not  changed  till  after 
the  award  of  the  venire  ]  The  ftatutes  are  mentioned 
for  the  purpofe  of  (hewing  how  much  importance  has 
always  been  attached  to  this  objefl.  The  want  of  a 
warrant  of  attorney  is  error,  and  many  judgments  have 
'  been  reverfed  upon  this  ground.  The  omiffion  is  indeed 
cured,  after  verdi£t,  by  the  ftatutes  of  jeofails  {a) ;  but  in 
the  prefent  inftance  thofe  ftatutes  do  not  apply. .  If  a 
fcire  facial  be  brought  to  revive  a  dormant  judgment^ 
there  muft  be  a  new  warrant.  2  Ld.  Raym.  1252,  3* 
l^Heoth  J.  In  that  cafe  the  former  warrant  is  determined; 

^  U)  38  H.  8.  c  3o«    x8  El.  €.  Un 

the 
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x\\tfdre  facias  is  a  new  aflion.]  So  the  former  warrant  ^  '^^7 
is  determined  in  this  cafe.  The  appointment,  whenever 
made,  muft  be  entered  of  record.  In  RaJlallyfoL  5.  there 
is  aa  entry  of  a  cafe  where  the  party  firft  appeared  in 
perfon,  and  afterwards  made  his  warrant  of  attorney^ 
which  is  regularly  entered  on  the  rolh 

Manlejy  fntroj  after  obferving  that  the  25  Ge9*  3. 
f.  80.  /  17-  operated  as  a  ftatute  ol  jeofails  with  rtfpeft 
to  this  point,  was  (lopped  by  the  Court. 

Mansfield  Ch.  J.  What  is  the  effc£l  of  the  proceed- 
ing which  is  made  the  ground  of  th«  prefent'^exception  I 
The  Court  orders  Mr.  Moyhew^  at  the  requeft  of  the 
Plaintiff,  to  be  appointed  his  attorney  in  this  caufe.  It 
18  true  that  the  order  is  made  by  a  judge  at  chambers  \ 
but  ftill  it  is  to  be  regarded  as  the  order  of  the  Court. 
The  tScCt  of  chefe  orders  was  much  conGdered  in  the 
cafe  of  The  King  v.  IVilhes^  4  Burr.  2570.  They  are  as 
binding  ;as  any  a£i  of  the  Court,  though  they  ^re  not 
entered  and  made  rules  of  Court,  unlefs  it  be  neceflary 
to  enforce  them  by  attachment.  The  Court,  then,  has 
appointed  the  attorney ;  and  it  appears  from  the  inquiries 
which  we  dire£led  to  be  made,  that  it  has  never  been  the 
pradice  to  file  a  new  warrant  in  cafes  of  this  nature. 
Such  a  proceeding  would  indeed  be  fuperfluous^  for 
when  an  attorney  is  appointed  by  the  Courts  at  the  re- 
queft of  the  party,  what  reafon  can  there  be  for  a  fecond 
appointment  by  the  party  himfelf  ?  Were  this  objedlloa 
allowed  to  prevail,  we  fliould,  inpffcft,  pronounce  every 
judgment  for  ages  paft  erroneous,  where  the  attorney  hat 
be<n  changed,  during  the  progrefs  of  a  caufe,  without 
the  entry  of  a  new  warrant. 

Per  Curiam^  Judgment  affirmed. 
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1807. 


Nov*  a6* 


Delver,  Affignee  of  Bunn,  v.  Barnes. 


In  order  to  im-  --pHE  Plaintiff  delivered  to  the  Defendant  an  account 
pcac    an  awar  ,  ^^^        ^^^^  ^j^^  books  of  the  bankrupt,  in  which 

upon  the  face  of  *^  ^  ' 

ifvbtch  no  objc'c*    "'^  charged  him  with  premiums  of  infuranc<!S,  amount- 

tionappearsy  it  is  ting  to  209/.  lo/.  including  therein  15/.  for  the  premium 
not  fufficicnt  to  ^^  ^^^  mimd  on  goods  by  the  Oiip  Ann.  The  Dc- 
ftate  fads  from  .  .       ,         ,  ,,        j  i.- 

which  it  may  be    f^i^dant   claimed  to  have  allowed  to   him  a   counter- 

inferred  xhzixht    demand,  amounting  to   190/.  8j-.  %d,  including  therein 
100/.  for  a  total  lofs  on  goods  by  the  Ann^  and  paid 


award  was  found- 


ed upon  an  in-      .^^^  Court  the  balance  of  the  Plaintiff's  claim,  being 

correct  notion  of  r    •  .  r  t      o. 

the  law  of  the       18/..IX.  ^d.     At  the  trial  of  this  caufe,  at  the  Sittings 

cafe.  after  laft  Trinity  term,  the  adion  was  referred,  and  the 

^^f«t5.thaiifan  arbitrator  awarded  that  the  Plaintiff  fliould  receive  the 

faid  fum  of  18/*  !/•  \d.  paid  into  Court,  as  a  full  fatif* 

fadion  of  his  demand. 


to  put  the  law 
out  of  the  quef- 
tion ;  and  to 
award  the  pay- 
ment of  a  con- 
fcientious  de- 
mand arifing  out  that   the  Defendant's  counter- demand,   including  the 


Bayley  Serjt.  had,  on  a  former  day,  obtained  a  rule 
niji  to  fet  afide  this  award,  upon  an  affidavit,  dating 


of  a  tranfadtion 
which  he  knows 
to  be  illegal,  he 
may  do  fo« 
^dere, 

Semb.  that  if 
an  underwriter 


loc/.  for  the  lofs  on  the  Ann,  being  dedu£ied  from  the 
Plaintiff's  demand,  there  remained  exa£Uy  the  balance 
of  18/.  1/.  4d.  and  inferring  from  that  fa£t  that  the 
arbitrator  had  allowed  that  lofs :  and  upon  another  afll* 
davit,  ftaiing  that  the  infurance  on  the  Ann  was  made 
transfer  by  parol. under  the  following  circumdances,  which  were  proved 
to  another,  at  a     before  the  arbitrator.     The  Defendant,  who  was  an  in- 
furance broker,  had  underwritten   loc/.   on  the   Ana, 
upon  his  own  account,  at  a  premium  oi  eight  guineas. 
He  afterwards  opened  another  policy  for  au  infuMnce 
to  a  greater  amount,  on  other  goods  by  the  fame  fliip^  at 
15  guineas,  and  promifed  Bunn  that  he  {hould  have  a 
line  on  the  poHcy  at  that  premium  ;  bufafterwards,  for- 
getting his  promife,  he  filled  up  the  whole  of  that  policy 
I  with 


higher  prenvium, 
his  fubfcrtption 
to  a  policy,  it  is 
not  fuch  a  rcaf* 
furanceasispro* 
hibited  by  ftat. 
19  Gfo.%^  f.  37. 
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vith  the  fubfcripcions  of  other  underwriters.  Bunn 
complaining  of  this  treatmeftt^  the  Defendant,  in  order 
to  obKge  him'  and  to  make  good  his  promife,  and  not 
for  the  purpofe  of  a  reinfurance,  verbally  engaged  that 
his  own  fobfcription  on  the  fir  ft  policy  ibould  (land  and 
hcfbrBunn  at  the  prtodium  of  i  j  guineas';  and  though 
be  had  himfelf  only  received  8  guineas  for  chat  fubfcrip* 
tloni  he  allowed  in  accootit  to  Bunn  tht  fum  of  15  gui« 
neaa^as  the  premium  due  to  him  for  his  underwriting  this 
fofli  of  looL  on  the  jiM.  The  afBdavic  further  ftated 
the  deponent's  belief  that  this  tranfadion  was  illegal,  als 
being  a  reafliirance,  and  that  the  award  was  therefore 
contrary  to  law ;  or  if  it  was  not  a  reaflurancci  then  that 
tbere  was  no  evidence  whatever  before  the  arbitrator 
of  any  contrad  of  aflurance  on  the  {tnpjfnh  having  been 
entered  into  by  the  bankrupt. 

Bijf  and  Ofijbw  Serjts.  now  (hewed  caufe :  they  firft 
obfcrved  that  there  vas  no  objedion  to  this  award  on 
the  face  of  it,  fince  it  merely  awarded  a  fum  of  moneys 
and  contended  that  it  was  not  competent  for  the  Plain* 
tiff  to  impeach  it  upon  account  of  the  reafons  which  the 
deponent  conjectures  to  have  influenced  the  arbitrator  to 
make  fuch  a  decifion.  Secondly,  they  contended  that 
this  was  not  a^rcaflurance ;  they  faid  it  was  not  within 
the  mifehicf  of  the  ftat.  196. 2.  r.  37./.  4.  becaufe  the 
Defendant  hsfd  paid  a  greater  premium  than  he  had  je^ 
ceived :  a  reaflurance  is  where  a  perfon  receives  a  high 
premium  for  his  f ubfcription,  and  aflures  again  at  a  lower 
premiom.  It  is  where  two  policies  are  effeded  on  the 
£uneriik}  which  was  not  the  cafe  here.  This  tranfac* 
tioo  is  of  common  occurrence  in  the  city  of  London^  the 
Defendant  merely  fubftituted  Bisnn  to  ftand  m  his  fitua- 
tion;  it  could  not  be  faid  that  he  had  indemnified  htm- 
icif  from  the  rifle:  which  he  had  originally  undertaken,  bf 
procuring  another  perfon  to  infure  him  againft  that  rifl^ : 

Vol.  I.  E  becaufe 
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1807.  bectufe  there  were  not  two  con tra As  fubli  iling  at  the  fame 

time  i  there  was  on]y  one  fubfifting  contrad  of  indem* 
nity,  and  that  was  for  indemnity  to  the  original  afluredw 
They  alfo  relied  on  the  innocence  of  the  Defendant's  in* 
tention  in  making  cbxs  contrary  and  ccntended  that  if 
the  point  of  law  were  now  under  difcuffion,  the  Court 
would  decide- with  the  arbitrator;  but  they  ui^ed  thai 
it  waa  not  clearly  made  out  that  the  arbitrator  htd  de* 
cided  on  the  ground  that  the  fa£ls  had  been  proved 
which  were  fuggefted.  He  himfelf  had  exprefled  no 
diflSitisfaClion  at  the  award. 

JBayley  Serjt.  in  fupport  of  the  rule.  The  ground  of 
(his  award  is  clearly  (hewn ;  for  it  appears  upon  the  fa£)a 
dated,  that  this  fum  of  100/.  for  a  lofson  the  Attn,  ulti* 
mately  becomes  the  only  article  in  the  account  between 
the  parties  which  is  difputed.  The  arbitrator  awards 
that  the  very  fun  paid  by  the  Defendant  into  court  is 
fufficient.  Therefore  it  is  apparent  thaf  he  has  attained 
this  refult  by  the  fame  arithmetical  procefs  which  the 
Defendant  ufed  in  computing  his  balance,  and  that  he- 
has  allowed  the  100/.  as  a  lofs  upon  the  Ann.  The 
Plaintiff  fwears  he  believes  the  arbitrator  has  allowed 
this  fum ;  the  Defendant  does  not  deny  it,  but  proceeds 
to  ftate  reafons  to  juftify  the  award,  as  being  made  upon 
that  ground.  The  award  then  is  wrong  in  law ;  for 
there  are  two  objedlions  to  this  contra£t.  Firft,  there 
is  no  ftamped  policy  by  which  this  fuppofed  afliirancc  is 
effeded.  By  35  G.  3.  r.  63.  /  1 1 .  every  aflurance  muft 
be  made  on  a  policy.  Bunn  has  underwritten  no  policy* 
No  fuch  evidence  could  be  produced  to  fubftantiate  a 
chim  of  Barnes  againft  him  for  this  lofs*  Bunn  is  at 
moft  only  bound  in  honor  to  Barnes  s  but  unlefs  a  claxas 
is  fuch  as  could  be  the  fubjeA  of  an  a£Hon,  it  ought  not 
to  be  admitted  as  an  article  of  fct-off.  Secondly,  if  die 
former  objedion  does  not  prevail)  this  is  a  reaflwranct 

prohibited 
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prohibited  by  the  (lat.  19  G.  a.  r.  37./  4,    The  aflurcd  1807. 

plainly  could  have  no  demand  but  upon  Barnes.    There 

fabfills  then  a  contrad  by  which  Bunn  undertakes  for 

a  diflerent  premium  to  indemnify  Barnes  againft  the  riik 

which  the  latter  had  infured  on  that  policy.     The  motive 

of  the  contrad  is  immaterial :  the  effeA  of  it  is,  that 

himes  will  be  enabled  to  recover  from  Bunn  the  amount 

of  the  money  for  which  he  has  himfelf  underwritten  the 

poiicyi  and  to  obtain  an  indemnity  from  all  the  confe- 

((atnces  of  his  fubfcription.    To  deem  fuch  a  contract 

legal,  would  be  virtually  to  repeal  this  ftatute,  the  in* 

tention  of  "which  was,  that  every  perfon  who  begins  to 

iofttre  upon  a  rifk,  (hall  continue  the  infurer  to  the  end 

of  the  adventure. 

Mansfield  Ch.  J.  This  central,  although  it  much 
tcfembles,  yet  does  not  fully  amount  to  a  reaifurancej 
which  confifts  of  a  new  aflurance,  efFedled  by  a  new  po- 
licy,  on  the  fame  rifk  which  was  before  infured,  in  order 
to  indemnify  the  underwriters  from  their  previous  fub- 
fcription: and  both  policies  »re  in  exiftence  at  tlie  fame 
time.  Bat  I  give  no  judicial  opinion  whether  this  would 
be  a  legal  tranfa£iion.  The  ftatute  doubtlefs  was  in- 
fended  to  prevent  gambling.  I  fuppofe  the  mifchief 
was,  that  policies  were  underwritten,  at  one  premium, 
and  reaflarances  efFe£led  at  another.  There  is  no  recital 
in  the  preamble  of  the  ftatute  which  applies  to  this  fec^ 
tion :  the  mere  fubftitution  of  a  different  name  does  not 
feem  to  come  within  the  mifchief  defigned  to  be  reme- 
died by  that  a& :  and  here  if  Barnes*^  line  had  been 
firack  out,  and  Bunn^s  name  inferted,  with  15  guineas 
premium,  all  would  have  been  right. 

The  Defendant's  affidavit  certainly  does  not  deny  th6 
fa&s  fuggefted  on  the  part  of  the  Plaintiff*,  but  it  fliews 
this  claim  of  fet-off*  to  be  as  confcientious  a  demand  as 
crer  was  made.    The  circumftanc^s  ftrongly  indicate 

£  ^  that 
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in  every  other  potot.  The  fum  of  looA  was  really  di^c 
in  confcieoce :  the  Court  ou^ht  not  to  fet  afide  fuch  aa 
award  uolcfs  they  arc  compelled  fo  to  do,  and  I  rccol- 
le£l  no  cafe  where  an  award  has  been  fet  aGde  upon  fuch 
a  fuggeftion. 

Heath  J.  I  am  of  the  fame  opinion.  This  is  ^ 
mere  fubftitution  of  one  name  for  another.  It  is  a  very 
proper  and  confcientious  award. 

Rule  difchargedy  but  without  cods*. 


In  the  cafe  o\  Ainfley  v.  Goff^ 
the  arbitrators  appear  to  have 
been  fcleded  on  the  ground 
that  they  were  fuppofcd  to  be 
perfons  <w^//  acquainted  nvith 
the  tejiator^s  intentions^  fo  that 
it  fcems  to  have  been  the  dcfign 
of  all  the  parties  to  authorize 
the  arbitrators  to  make  fach  a 
will  for  the  tcftator  as  they 
might  gonceive  that  he  himfelf 
would  have  dilated  in  his  life* 
lime,  if  he  had  been  apprized 
that  what  be  had  then  made 
was  an  ambiguous  and  imper- 
fedt  difpoGtion  of  his  property ; 
and  they  feem  to  have  taken 
upon  themfelves  to  find  as  a 
iaA  what  would  have  been  the 
teftator's  intentions  uppn  fuch  a 
^ifcovery  ;  and  to  have  ground- 
ed tbeir  award  upon  thofe  in- 
tentions, rather  than  upon  any 
conftrudton  of  the  fubiiiling 
will,  or  any  regard  to  the  fta- 
tute  of  diftributions.  And  then 
it  feem 8  to  follow^  that  the 
(^ourt  could  not  fet  afide  the 
a^ward,  for  a  very  different  rea- 
fon ;  namely,  that  they  had  no 
power  to  re-euminc  the  arbi- 


trator's concUifions  of  fa^.  For 
in  Morgan  v.  Mathcty  Eyr^^ 
Alhburji^  and  Wilfon^  Lord^ 
Conamilnancrs,  all  agreed  tha( 
they  could  not  review  the  con  • 
clufions  of  fadt  which  the  ar. 
bit  rat  ors  had  drawn;  and  upon 
an. objection  made  to  an  article 
allowed  in  an  account,  Eyre 
there  faid,  the  queftion  before 
him  was,  whether  the  arbitra- 
tors had  decided  upon  fadt  or 
law ;  thereby  intimating  that  if 
it  could  be  afcrrtained  what 
vcrdi<5l,  as  it  were,  the  arbitra- 
tor had  found  upon  the  fadts, 
though  the  Court  could  not 
meddle  with  that,  they  would 
review  the  confequences  of  law 
which  he  had  deduced  fronv 
thofe  fadts.  Upon  this  ground 
it  may  poflibly  have  been  con- 
(idered,that  it  came  within  the 
fcope  of  the  arbitrators  extra, 
ordinary  authority  in  Ainjley  v. 
Goffy  to  award  as  they  did:  and 
then  that  cafe  cannot  be  con- 
fidered  as  an  authority  to  (hew» 
th^t  under  a  general  fubmiflion^ 
an  award  n^ay  be  made  con- 
trary to  law.    Scdquxru 
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Doe,  on  Detnifc  of  Pate,  v.  Roe.  -^w.  »6. 

CSLLON  ScrjU  moved  that  a  new  writ  of  habere fa^     After  poflcffion 

rifls  pojfejponem  might  iffus  in  this  cafe,  on  the  ground  a'^rif*  the  Plain - 

that  the  kflbr  of  the  Plaintiff  had  been  put  into  poflef-  tiff  cannot  faeout 

fion  of  the  premises  by  virtue  of  a  writ  of  habere  fadas  another  writ  of 

tofeffionem,  on  the  22d  Feb.  1806,  and  that  on  the  loth  poir«^ffi"n.tbougfh 

7^«     *  11.  .        .  .         /T-  /T-  ,r  '^c  be  diftorbcd 

fit  08. 1S07,  while  he  continued  m  pofleUion,  one //««/,  ^   ^^^  j-^^p  D^, 

againft  whooa  he  had  recovered  the  premifes,  entered  fendant^  and 

into  the  bbvfc  by  force,  and  ftill  forcibly  held  the  fame,  though  the  Oicriff 

and  refifted  with  violence  his  attempU  to  regain  the  tinned thJformer  x 

pofeffion.     Sfllcn  ftated,  that  this  was  the  pra£)ice,  in  writ* 

cafes  wherein  the  writ  had  not  yet  been  returned  and 

filed,  and  cited  RadcUffe  v.  Tate^  i  Keble^  TJ^.  to  (hew 

*^  that  after  habere  facias  poffeffionem  executed,  if  the  party 

be  turned  out  again  by  the  Defendant's  means,  he  may 

have  a  new  babire  facias  pojfejfionem  on  motion  in  court^ 

aad  an  attachment  againft  him." 

Tihe  Citirt  denied  the  authority  of  the  cafe  in  Keb/e^ 
and  held  tl^at  pofieflion  having  been  given  under  the  firft 
writ,  the  iheriff  ought  to  have  returned,  «  that  he  had 
Ipven  pofleflion,''  and  that  the  Plaintiif  could  not  after- 
wards have  had  another  writ :  an  aUas  cannot  ifiiie  after 
a  writ  is  executed,  if  it  could,  the  Plaintiff,  by  omitting 
to  call  on  the  Iheriff  to  make  his  return  to  the  writ, 
might  retain  the  right  of  fuing  out  a  new  habere  facias 
poffejlonem,  as  a  remedy  for  any  trefpafs  which  the  fame 
tenant  might  commit  within  twenty  years  next  after  the 
^ate  of  the  judgment. 

Ettle  refufed. 
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Kov,  17. 


If  the  PlaintifF 
liai  icctirred  the 
coftsof  inftruft- 
jng  counfel  to 
JDo?e  for  an  at- 
tachment before 
the  Defendant 
Igives  notice  of 
hU  furrender, 
^ough  he  fur. 
renders  before 
the  attachment  is 
aduallyobtainedi 
the  Court  will 
order  the  cofts  of 
tbofe  inftrudions 
to  be  paid  by  the 
pefendant  upon 
fctting  afidc  the 
ftt^chment* 


The  King  v.  The  Sheriff  of  Middleibx,  in 
Irwin  v.  Hogg.  * 

npHE  Plaintiff  had  fcrved  the  flheriflF  with  a  rule  re- 
quiring  him  to  bring  in  the  body  of  the  Defendant, 
the  time  for  which  expired  on  the  16th  of  Novemhr, 
The  Defendant  had  given  notice  that  his  bail  would  juf- 
tlfy  on  that  day,  but  no  bail  being  perfe^ed,  the  Plaintiff 
on  the  fame  evening  inftru(3cd  his  counfel  to  mofe  for 
an  attachmentj  which  motion  was  made  on  the  i7tlu 
The  bail  gave  notice  at  a  later  hour  than  nine  o'clock  in 
the  evening  of  the  i6tht  that  they  ihould  furrender  their 
principal,  which  they  accordingly  did  on  the  morning  of 
the  1 7th,  before  the  attachment  was  obtained,  but  after 
the  cofts  had  been  incurred  of  inftruding  the  counfel 
to  move. 

B^  Serjt.  having  obtained  a  rule  njfi  to  fel  afide  the 
attachment^ 


Bayley  Serjt.  contended  that  if  the  rule  (hould  be  made 
abfolute,  the  Plaintiff  would  at  leaft  be  entitled  to  re- 
ceive the  cofts  of  inftrufiing  counfel  to  move,  but  he 
alfo  claimed  the  cofts  of  the  attachment. 

Befl  oppofed  this,  on  the  ground  that  upon  receiving 
the  notice  of  furrender,  the  F^laintiff  ought  to  have  coun< 
termanded  his  inftrudions  to  counfel,  and  contended 
that  the  Defendant  was  entitled  to  fet  aGde  the  attach- 
ment  upon  payment  of  the  cofts  of  the  application 
only. 
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Tbe  Court  held  that  the  Defendant  fliould  at  leaft 
hift  tendered  to  the  PlaintiflF  hia  coils  of  inftruding  his 
counfcl  to  move  for  the  attachment,  becaufc  a  notice 
delifcred  after  nine  o'clock  at  night  is  not  coofidered  as 
a  fufficient  notice,  and  it  would  be  very  difficult  after 
that  hour  of  the  night  to  countermand  the  inftruflions, 
and  the  Court  would  have  made  the  rule  abfolute,  refer- 
;ijBg  the  coRs  to  the  con  fide  ration  of  the  prothonotarys 

But  the  Defendant  not  acceding  to  thefe  terms^  the 
rule  was  difcharged  with  coils. 

The  Defendant  then  moved  to  fet  afide  the  attachment 
for  fome  other  fuppofed  irregularity,  hot  failing  to  eila- 
bliih  his  cafe,  confented  to  the  terms  before  offered. 
He  contended  however  on  the  authority  of  Holwmrd  v. 
Andre,  i  Bof  W  Full  32.  that  the  Plaintiff  would  not 
be  entitled  to  the  cofts  of  oppofing  bail  on  a  former  oc- 
caGoo,  at  a  time  when  the  Defendant  was  in  cuftody, 
and  that  though  the  Defendant  had  paid  thofe  cofts 
throagh  ignorance,  they  ought  to  be  reftored* 
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The  Sheriff  of 

MiOOLBSEZ, 

In  Irwim 

V. 

Hogg. 


Bail  are  not  per- 
mitted to  juftifj 
till  the  cofts  of  a 
former  oppoitioQ 
are  paid  to  the 
PlaintiflT,  though 
the  Defendant  is 
in  cuftody, 


£9/17,  on  the  other  hand,  contended,  that  whether 
the  Defendant  is  in  cudody  or  not,  if  notice  of  juftifica* 
tioo  of  bail  has  been  given,  the  Plaintiff  is  entitled  to  the 
cofts  of  oppofing  them. 


?tr  Curiqm,     The  cafe  cited  has  been  very  properly 
oveuukd  (a),  becaufe  a  vexatious  prifoner  may  give  re- 
peated 


{a)  Defendant,  a  prifoner, 
liid  given  four  notices  of  bail, 
ud  tbe  bail  named  in  the  laft 
ooiice  appearing  in  order  to 
V&ify,  were  oppofed  until  the 
Poftt  of  the  former  attendances 
ftoold  be  paid,  which  was  re- 
fitted by  Bajlej  Scrjt.  The 
fcotut  feiemcd  ftrongly  inclined 


to  adopt  the  general  rule  of 
making  tbe  Defendant  pay  the  , 
coits  of  the  former  oppofitions, 
as  well  in  the  cafe  of  a  Defend* 
ant  who  was  a  prifoner,  as  of 
any  other  ;  bat  on  the  Defend- 
ant's attorney  undertaking  to 
pay  the  cofts  of  one  attendance, 
the  Court  made  no  order  on  the 
point| 
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peated  noticei,  a  praAice  which  has  much  prevailed  in 
the  time  of  vacaiioD,  by  an  abufe  qi  the  ftat.  43  G.  3. 
t.  46.  yi  6. 

Rule  abfolutei  on  paying  fuch  cofts  as  the  prothono- 
tary  (hould  direft. 


pointy  and  the  bail  were  per* 
mitted  to juftify.    Nov^iZos* 
So  held  in  the  cafe  of  one 


notice  in  Mitchell  t.  Clarl^S^t 
10  Febg  t8o6. 


Nffv^  a7« 

If,  pending  a 
rule  for  changing 
the  venue,  the 
Defendant  plead 
to  the  adlion>  and 
notice  of  trial  be 
ferved,  the  Court 
will  ftill  allow  the 
venue  to  be 
changed ;  and,  in 
fuch  cafe,  no 
cofts  are  payable. 


Moses  v.  Stevenson. 

A  Rule  nifi  was  obtained  in  this  caufe  for  changing  the 
venue  from  the  city  of  London  to  the  county  of 
Stafford.  Before  this  rule  could  be  made  abfolute  the 
time  for  pleading  would  have  expired.  The  Defendant, 
thereforei  while  it  was  ftill  pending,  pleaded  to  the  ac« 
tion,  and  notice  of  trial  was  ferved. 

JBg/?  Serjc.  (hewed  caufe  againft  the  rule.  He  obferved 
that  there  was  one  circumftancci  namely,  the  notice  of 
trial,  in  which  this  cafe  differed  from  that  of  Talma/b  v, 
Penrur,  3  Bof,  tf  Pull^  p.  12.  At  all  events,  if  the  rule 
(hould  be  made  abfolute,  he  fubmitted,  on  the  authority 
of  that  decifion,  that  it  muft  be  upon  payment  of  cofls. 
He  alfo  refen)ed  to  the  cafe  of  Herbert  v.  Fhwer  and 
Others^  Barms  491.  e£t.  3. 


The  Court.  The  Plaintiff  would  be  entitled  to  cofts  i£ 
«ny  had  been  neceffarily  incurred  by  this  motion.  But 
what  cofts  can  it  have  occafioned  ?  The  plea  is  precifely 
the  (aoie  whether  the  venue  be  ip  the  city  of  London^  or 

ia 
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in  the  county  of  Stafford.  The  Defendant  has  put  him- 
felf  upon  the  country ;  and,  when  the  venue  is  changed^ 
the  country  will  be  a  jury  of  the  county  of  Stafford*  As 
to  the  notice  of  trial,  it  (hould  not  have  been  ferved  after 
the  rule  was  obtained* 

Rule  abfolute* 


S> 


Moses 

v. 

Stevsnsoii* 


Mojleji  Serjc.  in  fupport  of  the  rule. 


■^^p 


Harris  v.  Mullet, 

A  Summons  upon  an  original  quare  claufutn  fregit^  re- 
turnable on  the  morrow  of  5/.  Martin^  was  ferved 
on  the  Defendant,  upon  the  12th  of  November^  to  appear 
before  the  King's  Judices  at  Wejlminfler^  on  the  morrow 
of  Sflnrf  ^  ^  ■  to  anfwcr  the  Plaintiff  in  a  plea  of 
trefpafs.  The  Defendant  not  having  appeared,  t^TO 
writs  of  diftringas  fuccellively  iffuedj  and  6/.  was  levied. 
When  the  (heriff's  officer  called  to  execute  the  firft  writ, 
the  defendant  informed  him  that  be  had  fent  his  wife  to 
town  to  fettle  the  a£tion.  A  rule  njfi  having  been  ob- 
tained for  fetting  afide  the  proceedings  on  account  of  the 
irregularityi  and  for  the  return  of  the  money  leyiedi 

Shepherd  Serjt.  contended,  upon  the  above  fa£ls,  that 
the  Defendant  was  too  late  in  his  application,  and  mu(( 
be  conGdered  as  haying  waived  the  irregularity. 

Bejl  Serjt.  coatri.  This  is  not  an  irregularity,  but  s^ 
defe£^  of  procefs,  and  therefore  cannot  be  waived.  In 
^  cafe  there  was,  in  effe£l,  no  fummons.  The  di/tritim 
g9i  iflued  againft  the  Defendant  on  account  of  his  not 
luying  done  that  whicb  b^e  was  never  required  to  do. 

Tbi 


Nov,  %%• 

Where  the  Dc- 
fendant  was  fum- 
moned  to  appear 
before  the  king's 
juftices  at  Weflr 
mnjler  upon  the 
the  morrow  of 

Saint ,  the 

Court  held  that 
the  defed  might 
be  waived  by  his 
fubfcquent  ccm« 
dudt. 
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Harms 

V, 
MULLETT. 


f%e  Court.  The  Defendant  (hould  have  been  earlier 
in  his  application.  It  is  evident^  from  his  converfation 
with  the  oiRcer,  that  he  underftood  what  was  to  be 
done. 

Rule  difcharged« 


Nav»  aS. 


A      A    ivw.  %9        FouNTAiK,  Adminiftrator  of  Crump,  v.  Young. 

///  ^      The 46  Geo.  5.    A  R^^e  ^^is  obtained,  on  a  former  day,  calling  on  the 
c«  S7.  (the  Court  Plaintiff  to  (hew  caufe  why  a  faggeAion  (hould  not 

of  Rcqueftsaft  ^^  entered  x)n  the  record  in  this  aftion,  purfuanc  to  the 
for  the  Borough     ^  •      «      ,         ,  /^  r  «  « 

of  Southwark)  "*^  4^  ^^'  3*  ^*  ^7'  (^"^  Southwark  Vourt  of  Requefts 
r.  1).  contains  an  ad),  or,  why  the  Defendant  (hould  not  be  excufei'  from 
exception  of  any  {^^  payment  of  cofts,  under  the  43  Geo.  3.  c.  46.  /  3. 

toV»V?he*bLl^^^^^      '^^^  *^'°''  ""^^  brought  by  the  Plaintiff,  as  adminiftra- 

of  an  account  on  tor  of  Crumps  to  recover  twenty-four  pounds  for  good? 

demand  original-  fold  and  delivered  by  the  inteftate  tp  the  Defendant. 

y  exceeding  5A  Upon  the  trial,  evidence  was  givcin  of  a  converfation  bc- 
A  debt,  ongiDally       ^         .      t^  r     •  1     T     t^,  .     .^, 

above  5/.,  but      tween  the  Defendant  and  the  PUmtiff  s  attorney,  iq 

reduced,  by  a  which  the  former  admitted  the  debt,  but  infifted  that  he 
pirtial  payment,  ^33  entitled  to  deduft  the  amount  of  twp  promiffory 
below  that  fum,  ,  .  ,     ,      .       «        •     .  .      .   r         ^  .         ,. 

18  within  the         '*°'^®  which  the  mteitate  had  received  from  him  after 

exception.  they  became  due,  for  the  purpofe  of  obtaining  paymeti( 

An  application  f^^^  ^^g  nj^kcr,  and  which  he  had  loA  or  miQaid-     It 
for  coftsi  under     „ ,  t        1     •       n         .     .  .      . 

the  43  Geo.  3.     ^^^  °^^  appear  that  the  mteitate  had  ever  received  any 

c.  46.*  cannot  be  money  upon  them,  but  the  maker  had  (ince  abfconded, 
fupported  by  a  'pjjg  Defendant  was  arretted  and  held  to  bail  for  24/, 
notes  of  the         '^^^  ]^^1*  ^?^^  the  trial,  found  a  verdi£l  for  the  Plain- 

tiff,  damages  four  pounds,  dedudtog  from  his  whole 

demand  the  amount  of  the  notes. 
The  Defendant,  in  his  affidavit,  ftated  that  *<  at  the 
made  to  fupport  time  of  commencing  this  a£tion  he  was,  and  (till  is,  rc(ir 
fuch  an  applica- 
tion, -ouft  (hew  there  was  no  reafonablc  or  probable  caufe  for  the  arre(t« 

dent 


Judge  before 
whom  the  caufe 
was  tried. 
An  affidavit 
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dent  within  the  j untdiBLion  of  the  court  of  requefts  for  the  x  807. 

town  aod  borough  of  Soutiwarkg  that  the  PJaintiflF  reco-  ^'-^"'^"^ 
nrcd  at  the  trial  of  the  caiifc  only  four  pounds  j  and  that         o^^taim 
the  Defendant  was  arrefted  for  24/.  and  held  to  bail  for        Young. 
that  fum.** 

Shepherd  Serjt.  upon  (hewing  caufe  contended,  that 
oeither  part  of  the  rule  could  be  fuftained.     As  to  the 
firft  point,  he  obferved  that,  though,  by  the  13th  fedion 
oftheftat.  46  Gee.  2.  it  was  provided,  that  where  the 
debt  did  not  exceed  five  pounds,  the  Plaintiff  (hould  not 
be  entitled  to  coils,  yet,  by  the  12th  feflion  of  the  fame 
ftatute,  there  was  an  exception  with  rtfpedl  to  "  any 
debt  for  any  fum  being  the  balance  of  an  account  on  demand 
mginaUy  exceeding  five  pounds  **     The  prefent  cafe  fell 
piecifely  within  the  terms  of  this  exception.    There  was, 
if  poffible,  ftill  lefs  ground  to  fuftain  that  part  of  the  rule 
which  was  founded  upon  the  43d  Geo.  3.     In  the  appli- 
cadon  of  this  a£t  of  parliament  the  Courts  have  been  go* 
▼enied  by  the  fame  rule  as  in  aflions  for  malicioufly  hold* 
iag  to  baih     But  there  was  no  evidence  before  the  Court 
to  (hew  that  the  condu£l  of  thf  Plaintiff  in  this  inftance 
was  influenced  by  motives  of  malice,  or  by  any  difpofi- 
don  to  vex  or  harafs  the  Defendant.     Neither  could  it 
be  faid  that  the  arrcft  was  without  reafonable  or  probable 
caafe.    The  Plaintiff  was  an  adminiftrator ;  he  found 
the  debt  charged  in  the  books  of  the  inteftate ;  and  the 
.   fituation  of  a  perfon  fuing  in  that  charaQer  would  be  hard 
b  the  extreme,  if  the  a£i:  were  held  to  apply  to  a  cafe 
circumftanced  like  the  prefent. 

Onjhw  Serjt.  contra.  If  the  con(lru£lion  which  is 
applied  to  the  46  Geo.  3.  were  allowed  to  prevail,  the 
pbjeQ  of  the  z6t  would  be  in  a  great  meafure  defeated  $ 
becaufe  it  would  always  be  fuf&cient,  for  the  purpofe  of 
taking  a  cafe  out  of  the  ftatute,  to  prove  that  a  debt  of 

upwards 
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«. 


1807.  Upwards  of  fife  pounds  bad,  at  fome  period,  fubfifted 

"-  ^  between  the  parties,  though  reduced  by  fucccffire  pajr- 
9.  ments  below  that  fum.    But  tlie  claufe  in  the  izth  fee- 

YovNG.  ij^u  tclateS  only  to  the  balance  of  accounts^  and  not  to 
the  balance  or  refidae  of  a  demand.  It  is  neccfiary  that 
there  (hould  be  a  mutuality  to  bring  the  cafe  within  the 
exception;  and,  accordingly,  in  fimilar  a£ls  of  patlia* 
ment,  this  conftruQion  has  always  prevailed*  The  notes 
delivered  in  this  cafe  were  in  fz€t  a  payment,  and,  with- 
out a  notice  of  fct-oflF,  might  have  been  given  in  evidence 
for  the  purpofe  of  reducing  the  PiaintiflF'a  demand.  As 
to  the  fccond  point,  it  has  been  obferved,  that,  in  order  to 
bring  the  cafe  within  the  ftatute  43  Geo.  3.,  there  muft 
be  fome  proof  of  malice,  fome  evidence  of  an  intention 
to  vex  and  opprefs  the  Defendant.  But  that  is  faffi- 
ciently  apparent  in  the  prcfent  inftance ;  for  the  Plain- 
tiff, at  the  time  when  he  arrefted  the  Defendant,  and 
held  him  to  bail  for  24/.,  muft  have  known  that  four 
pounds  was  the  utmoft  that  he  could,  by  any  pofubility, 
recover.  This  is  clear  from  what  paffed  at  the  trial,  and 
may  be  eftabliOied  by  a  reference  to  the  notes  of  the 
karoed  Judge.  The  arreft  therefore  was  not  for  the 
purpofe  of  obtaining  fecurtty,  but  muft  have  proceeded 
from  an  intention  to  harafs  the  Defendant. 

Mansfield  Ch.  J.  That  part  of  the  motion  which 
is  founded  on  the  ftatute  of  43  Geo.  3.  cannot  be  fuftained 
lor  many  reafons;  but  it  is  fufficient  to  obferve,  that  it  does 
not  appear  on  the  face  of  the  affidavit,  that  there  was  no 
reafonabie  or  probable  caufe  for  the  arreft.  It  is  merely 
ftated  that  the  arreft  was  for  24/.  and  that  the  Plaintiff 
tecovered  only  4/.  The  Defendant  cannot  fupply  this 
-dcfcSt  by  a  reference  to  the  fa^s  proved  at  the  trial ;  fot 
if  that  were  allowed^it  would  be  neceflary  for  the  partiea 
to  come  prepared  to  try,  not  only  the  iflue  jdined  be* 
tween  thtm,  but  alfo  whether  there  was  any  reafonablt 
'6  or 
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or  probable  caure  for  the  arreft.  But  it  is  not  for  the 
Judge  or  the  jury  to  decide  that  point.  The  evidence 
muft  be  adduced  to  the  Court  to  which  the  application 
is  made.  As  to  the  other  part  of  the  rule,  the  queftion 
muft  turn  upon  the  conftrudion  of  the  terms  of  the  ex- 
ception contained  in  the  12th  fe£t«  They  are  particular. 
The  a&  is  not  to  extend  <<  to  any  debt  for  any  fum  being 
the  balance  of  an  account  on  demand  originaily  eseceeding  ^iJ* 
This  can  only  apply  to  the  cafe  of  a  demand  originally 
above  5/.,  but  reduced  by  fubfcquent  payments.  It  is 
not  neceflfary  therefore,  in  order  to  take  the  cafe  out  of 
the  operation  of  the  ilatute,  that  the  reduflion  fliould  be 
by  means  of  a  fet-off.  It  feems  to  have  been  the  inten- 
tion of  the  Legiflature  that  long  and  intricate  accounts 
confiding  of  rarious  items  (hould  not  be  tried  before  this 
inferior  tribunal.  Upon  the  inveftigation  of  a  cafe  arifing 
out  of  a  debt,  originally  amounting  to  a  confiderable 
fam,  but  reduced  by  payments  below  5/.,  majiy  nice  and 
difficult  queftions  might  arife.  The  prefcnt  cafe  then 
falls  within  the  exception  contained  in  the  ftatute.  The 
demand,  which  originally  exceeded  5/.,  has  been  reduced 
by  a  particular  kind  of  payment. 

Heath  J.  was  of  the  fame  opinion. 

Chamb&b  J.  obferved,  as  to  the  fecond  part  of  the 
rule,  that  the  terms  of  it  were  not  conformable  to  the 
ftatute.  By  the  43  Geo.  3.  cofts  are  given,  under  the 
drcumftances  ftated  in  the  a£^,  to  the  Defendant ;  but, 
in  the  prefent  cafe,  the  rule  ist  that  the  Defendant  may 
be  excufed  from  the  payment  of  cofts. 

Rule  difcharged. 
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Nov.%%*  Ball  nj.  Adrian. 

Ifanaaion  be  TTHE  Plaintiff  went  to  America  before  the  caufe  of 
brought  without    A    '^j^.^  ^^.^^  ^^^^^^  leaving  a  power  of  attorney  to 

th  Pbdntiff^who  ^^Ip^^^  of  her  tBt6t%  here  to  one  Gueftt  who  employed 
is  out  of  the  the  Defendant  to  fell  fome  goods  by  auAioOi  and  dire£l- 
realms  the  Court  ^j  this  aftioti  to  be  brought  for  the  proceeds.  The  Dc- 
will  require  fecu.  fcnjant  had  obtained  a  rule  ntfi  that  the  Plaintiff  might 
tobe^ivenonthe  8*^^  fccurity  for  the  cofts,  and  that  the  Plaintiff's  atlor- 
part  of  the  plain-  ney  might  produce  the  authority  under  which  he  fued. 
tiff-  llie  Court  difcharged  that  part  of  the  rule  which  re- 

quired the  produ£iion  of  the  authority^  but  as  to  the  fe* 
xurity  for  cofts,  made  the 

Rule  abfolutcv 


Ncv.%%.  ScHOLEY  aiid  Another  v.  Mansell  Powell, 

Notice  of  ap-     TTJUGHAN  Serjt.  oppofed  the  difchargc  of  the  Dc* 

cSfor*dTr"*^  fendant,  an  infolvem  debtor,  on  the  ground  that  bis 

charge  of  an  in-    notice  was,  *•  that  he  intended  to  petition  his  Majelly*s 

folTent  11  not        Court  of  King's  Bench  for  relief."     The  Court  were  at 

cured  by  the         firft  inclined  to  think  the  irregularity  wa»  cured  by  the 

S^SifbEr"^"  Plaintirs  appearing  to  oppofe  him  ;  but  on  the  confide- 

ration  that  he  would  certainly  have  been  difcharged  if 

the  Plaintiff  had  not  appeared,  they  remanded  the  pri- 

foner. 
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Levy  v.  Haw,  N09.  %s^ 

nnUlS  caufe  was  tried  before  Mansfitld  C.  J.  at  tbe       The  Defend- 
SittiDgs  after  laft  rrinitj  term,  at  GuildhalL     The  *»*• "  confidera- 
declaratioQ  dated  "  that  the  PlaintiflFy  at  the  fpecial  in-  procured*©     zf 
fUnce  and  reqaeft  of  the  Defendant,  had  retained  and  to  ferYc  on  boaid 
Cfflplojcd  him  to  procure  for  him  the  fatd  Plaintiff,  a  tbe'fliip  IK*  fora 
CCTtaJQ  perfon  to  fenre,  as  a  feamao  or  tnarincr,  in  and  P**^'^"  ^^-^' 
onboard  of  a  certain  (hip  or  veflel  called  the  Waltbam-^  ^om  the  Plaintiff 
Jlsw^  in  and  upon  a  certain  voyage  ;  that  the  Defendant,-  4  Ruincai,aDd 
in  porfaance  of  fuch  retainer,  had  procured  and  pro-  ^^^^f^^rdafigncd 
Tided  one  Tbotnas  Dorthy  to  fail,  as  fuch  feaman  and  he  engaged  "to 
mariner  as  afotefaid,  in  and  on  board  the  faid  fliip  or  pay  tbe  Plaintiff 
Tcficl  in  and  upon  the  faid  voyage }  and  that  thereupon,  4  guineas  if  the 
afterwards,  tsTc.  in  confideration  that  the  faid  Plaintiff,  ^^}^^'t  a  feaman^ 
at  the  like  fpecial  inftauce  and  requeft  of  the  fame  De«  -^  ^^^  {M*^' 
feadaot,  would  pay  to  him  a  certain  fum  of  money,  to  upon  the  intend* 
wit,  the  fum  of  4/.  4/.  of  lawful  Britijb  money,  for  his  cd  voyage."    It 
trouble  in  that  behalf,  he  the  faid  Defendant  undertook,  ^'  difcovered 
uidto  the  faid  Plaintiff  then  and  there,  faithfully  pro-  a  feaman  and 
mifed  to  pa^him  the  faid  Plaintiff  4/.  4/.  in  cafe  the  faid  tbe  capuin  of 
Ibmas  Dartbf  did  not  proceed  in  the  faid  Qiip  or  veffcl  ***«  ^.  rcfufed 
called  the  Waltbamftow^  in  and  upon  the  faid  voyage;  ^^^r^^ ^  !I"ij 
that  the  Plaintiff,  confiding  in  the  faid  promife  and  un-  that  the  above 
^making  of  the  faid  Defendant,  afterwards,  Isfc.^   at  note  did  not 

the  like  fpecial  inftancc  and  requeft  of  the  faid  Defend-  *"«"n«^^o  *» 

....  .•  1.        li-*...  *  undertaking  on 

aot,  did  then  and  there  pay  to  him  the  faid  fum  of  |(,^  p^^  pf  ^1^^ 

V*  4^«  for  his  trouble  in  and  about  the  procuring  the  Defendant,  that 
&id  Thomas  Dorthy  to  ferve  as  fuch  feaman  as  aforefaid,  -O.  wasafeaman^ 
and  that  he  the  faid  Defendant  then  and  there  had  and  J"J  J^i^"^^^^^^ 
teceiredthe  fame  of  the  faid  Plaintiff  |  that,  although  perfonal  fervice* 

^«.IftbeDe. 
feadant  had  undertaken  to  procure  a  feaman,  whether  under  the  above  chrcum* 
ftaoces,  the  4  guineas  paid  by  the  Plaint  iff  could  have  been  recoVeted  upon  a  count 
for  money  had  and  received  to  hit  ule* 

Vol.  I.  F  th« 
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T807.  the  find  fiiip  or  yeflcl  afterwards^  &c.  did  proceed  on  the 

faid  voyage;'  and,  although  the  faid  Plaintiff  always, 
from  the  time  of  niaking  the  £atd  promife  and  under- 
taking of  the  faid  Defendant,  until  and  at  the  faid  titne 
^hen  the  faid  Oiip  or  veflfel  fo  proceeded  on  the  faid  vof- 
age,  was  ready  and  willing  to  accept  and  receire  the  faid 
Thomas  Dorthy  in  and  on  board  of  the  faid  (hip,  and  t9 
permit  him  to  proceed  therein  on  the  faid  voyage,  yet 
that  the  faid  Thomas  Dorthy  did  not,  nor  would,  proceed 
in  the  faid  (hip  in  and  upon  the  (aid  voyage,  but  wholly 
refufed  and  negleded  fo  to  do,  and  therein  wholly  failed 
and   made  default."    It  then  (lated  the  refufal  of  the 
Defendant  to  pay  to  the  Plaintiff  the  aforefaid  fum  of 
j^L  ^x.,  according  to  the  form  and  tS^Q,  of  his  faid  pro- 
mife,  &c*     The  declaration  alfo  contained   the   ufual 
counts  for  money  lent,  money  had  and  received,  &c.  The 
Defendant  pleaded  the  general  iffue.     The  evidence  of- 
fered for  the  purpofe  of  eftabli(hing  the  contra£l  between 
.    the  parties,   was  a  written  note   or  memorandum,  by 
which  the  Defendant  promifed  to  pay  the  Plaintiff  four 
guineas  "  if  Dorthy^  a  feaman,  did  pot  proceed  in  the 
Walthamjtow  upon  the  voyage  to  which  (he  was  then 
deftined."      Dorthy  was  fent  on   board   the  vcffel  at 
Grave/end*     It  was  immediately  difcovered  that  be  was 
not  a  feaman,  and  the  captain  refufed  to  receive  him* 
Upon  i\i\%Dcrthy  faid,  "  here  I  am  ready  io  go;— if  you 
won't  take  me,*  I  can't  help  it."     He  was  afterwards  put 
on  (hore,  and  the  Defendant  promifed  to  pay  the  Plaintiff 
the  four  guineas  upon  his  arrival  in  London.     It  was  ob- 
jefled  upon  this  evidence,  that  the  breach  of  the  contra^ 
was  not  proved  as  laid  in  the  declaration,  and  that  the 
Plaintiff  muft  therefore  be  nonfuited.     On  the  other  fide 
it  was  contended  that  the  Defendant  had  undertaken  to 
procure  a  feaman^  that  he  had  not  performed  his  ander. 
taking  in  this  rcfpeft,  and  ihat  the  Plaintiff  was  there- 
fore entitled  to  recover  the  four  guineas  upon  the  count 

for 
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/or  monej  had  and  received^  *  the  confidcration  for  the 
payment  having  failed.  A  verdi£t  was  ultimately  taken 
for  the  PlaintiflF,  with  liberty  to  the  Defendant  to  move 
that  a  nonfuit  might  be  entered. 

Accordingly  a  rule  nifi^  for  that  ^urpofe^  having  been 
obtained  upon  a  former  day, 

Vaugban  Serjt.  (hewed  caufe.  The  Defendant  under- 
took to  procure  a  feaman  to  ferve,  for  a  particular  voy. 
2gc,  on  board  the  JValthamJIow.  He  received,  from  the 
Plaintiff,  four  guineas  for  his  trouble.  It  afterwards  ap*- 
pntcd  that  Dorihy,  the  perfon  provided  by  the  Defend- 
ant, was  not  a  Teaman,  and  the  captain  therefore  refufed 
to  receive  him.  The  cbnfideralibn  for  the  four  guineaa 
paid  to  the  Defendant  has  wholly  failed,  and  tht  PlaintiflF 
is,  confequently,  entitled  to  recover  back  this  fum  upon 
the  general  count.  In  the  cafe  of  GiUs  and  others  v.  Edr 
viards^  lT.It.  1 8 1,  the  Plaintiff  had  paid  twenty  gui- 
neas upon  a  fpecial  agreement  relative  to  the  fale  of 
wood.  The  Defendant  had  negle£ted  to  perform  his 
part  of  the  contra£t,  and  the  Plaintiff  was  permitted  to 
recover  back  the  twenty  giiineas  as  money  had  and  re* 
ccived  to  his  ufe.  It  was  objected  that  the  contra£l  was 
ftillopcn;  but  the  learned  Judge  {Lanvnnce^)  who  tried 
the  caufe,  was  of  opinion  that  **  as  it  was  owing  to  the 
faalt  and  negligence  of  the  Defendant  that  the  contrad, 
which  was  entire,  was  not  carried  iftto  execution,  the 
Plaintiffs  were  at  liberty  to  conGder  the  contra£t  at  za 
end,  and  fecoVer  back  the  money  they  had  paid,  the  con« 
fideration  having  failed."  The  fame  reafoning  will  apply 
in  the  prefent  inftance.  The  confidcration  has  failed,  the 
Defendant  has  not  procured  a  feaman,  and  the  Plaintiff 
18,  therefore,  entitled  to  regard  the  contract  as  at  an  end- 
In  this  cafe  too  the  Defendant  confented  that  the  agree- 
ment (hotti  J  be  refcinded.  He  admitted  that  he  had  not 
Fa  performed 
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1807.        performed  hb  engagement,  and  promifed  to  repay  tli6 
money  upon  bis  arriral  in  London* 

Befi  Serjt.  eontri.  It  is  material  to  cbnGder  the  nature 
of  this  agreement.  The  Defendant  promifes  to  pay  the 
PlaintiflF  four  guineas  if  Dorthj^  a  feaman,  does  not  pro- 
ceed upon  a  certain  voyage.  It  is  admitted  that  there  is 
no  ground  for  imputing  the  breach  fta^ed  in  the  decla- 
ration. It  is  fuppofedy  bowevert  that  the  Defendant,  bf 
this  agreement,  undertook  to  pay  the  four  guineas,  not 
only  if  Dortby  (bould  refufe  to  proceed  on  the  voyage, 
but  if  be  (bould  prove  not  to  be  a  feaman.  But  this  was 
not  the  objed  of  the  contrad,  which  was  intended 
snerely  to  fecure  the  perfonal  fervice  of  Dorthj.  Ad* 
mitting,  boweveri  the  conArudion  contended  for,  ftiU 
the  PlaintiflF  could  not  recover  on  the  general  count.  The 
only  queftion  in  thefe  cafes  is,  whether  the  agreement 
between  the  parties  be  a  fubfifting  agreement.  For,  if 
Ihe  contrad  be  ftill  in  foi^ce,  it  is  clear  that  the  E^laintiff 
cannot  recover  upon  the  count  for  nsoney  had  and  re- 
ctived  to  his  ufe.  The  Defendant  here  promifes  to  pay 
a  fum  of  money  to  the  Plaintiff  in  a  certain  event }  that 
event  is  fuppofed  to  have  occurred,  but  the  money  baa 
not  been  paid.  It  is  evident,  therefore,  that  the  con- 
trad,  which  is  for  the  payment  of  the  money,  ftill  con- 
tinues in  operation  y  and  it  is  upon  this  contrad  alone 
Aat  the  Plaintiff  is  entitled,  if  at  all,  to  recover.  But  it 
is  fuppofed  that  the  Defendant  Kas  himfelf  put  an  end 
to  the  contrad  by  promiling  to  pay  the  four  guineaa 
upon  his  arrival  in  London.  This  offer  cannot  affed  the 
contrad  i  it  only  proves  that  the  Defendant  thought  be 
was  bound  to  return  the  money.  Neither  was  it  in  the 
Defendant's  power  to  refcind  the  agreement  ^  the  affcnt 
of  the  Plaintiff  would  alfo  have  been  neceffary  for  that 
purpofc.    Smith  v.  Field,  5  f.  R.  405.    But  the  Plaintiff, 

'    far 
k 
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hr  horn  afleotiiigto  this,  has  coofidered  the  coatraA  aa  1807. 
ftill  fiib6ftiog ;  be  has  declared  upon  it  i  and,  if  he  had 
proved  the  breach  ftated  in  the  declaration^/ he ;  would 
bare  been  entitled  to  recorer.  In  the  cafe  of  Towers  v« 
BarrM,  i  91  iS*  133.,  the  contradl  was  at  an  end,  and 
the  monej  was  therefore  held  by  the  Defendant  againft 
coofcience  and  without  confideration.  But  it  was  bb* 
fenred  by  the  Courts  both  in  that  cafe  and  in  Weflon  t. 
Dtwnes^  I  Doug,  23.,  that  if  the  contrafi  had  been  ftill 
openy  k  muft  have  been  fpecially  ftated*  The  fame  ob* 
fervation  will  apply  to  the  cafe  of  Gi/fs  and  oihers  v.  £i/« 
vmris.  The  PlaintiflF  had  there  put  an  end  to  the  con- 
trad,  which  the  Court  held  he  was  entitled  to  do  in 
confequence  of  the  Defendant'^  default.  In  Cookt  v. 
Munftone^  I  iV.  ii«35i.,  it  was  determined  that  the 
Plaintiff  could  not  recover,  upon  the  general  count,  the 
fum  which  had  been  paid  as  carneft,  to  the  Defendant^ 
becaafe  the  contrafi  ftill  continued  in  force.  Where 
there  is  a  fpecial  contra6k  the  Defendant  ought  to  have 
notice  by  the  declaration  that  he  is  fued  upon  that  con- 
trail, according  to  Lord  Mansfield* %  obfervation  in  the 
cafe  of  Wefton  v.  Downes. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by 
Mansfield  CIu  J.  It  is  ftated  in  the  declaration, 
that  <*  the  Plaintiff  was  willing  to  receive  Dorthj 
on  board  the  Waltbamftow^  and  to  permit  him  to  proceed 
therein  on  the  faid  voyage,  but  that  Dortby  did  not,  nor 
would,  proceed  in  the  faid  veffel  upon  the  faid  voyage^ 
but  wholly  refttfed  and  oeglefled  fo  to  do/*  It  appear- 
ed,  however,  upon  the  trial,  that  Dorthj  was  willing  to 
go,  but  the  captain  refufed  to  receive  him.  Upon  that 
part  therefore  of  the  cafe  there  was  an  end  of  the  adion. 
It  it  contendedi  however,  that  the  Plaintiff  is  entitled  to 
F  3  a  verdift 
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1807.        performed  hb  engagement,  and  promifed  to  repay  t]i(| 
money  upon  bis  arriral  in  London* 

Bgfi  Scrjt.  eontri.  It  is  material  to  cbnGder  the  nature 
of  this  agreement.  The  Defendant  promifes  to  pay  the 
PlaintiflF  four  goineas  \i  Dorthj^  a  feamani  does  not  pro- 
ceed  upon  a  certain  voyage.  It  is  admitted  that  there  is 
no  ground  for  imputing  the  breach  fta^ed  in  the  dccia* 
ration.  It  is  fuppofed,  however,  that  the  Defendant,  by 
this  agreement,  undertook  to  pay  the  four  guineas,  not 
only  if  Doribj  (hould  refufe  to  proceed  on  the  voyage, 
but  if  be  (hould  prove  not  to  be  a  feaman.  But  this  wai 
not  the  objed  of  the  contrad,  vrhich  was  intended 
merely  to  fecure  the  perfonal  fervice  of  Dorthy*  Ad- 
mitting, however,  the  conArudion  contended  for.  Rill 
the  PlaintiflF  could  not  recover  on  the  general  count.  The 
only  queftion  in  thefe  cafes  is,  whether  the  agreement 
between  the  parties  be  a  fubfifting  agreement.  For,  if 
the  contrad  be  Hill  in  fo^ce,  it  is  clear  that  the  Iflaiati£F 
cannot  recover  upon  the  count  for  nsoney  had  and  re« 
ctived  to  his  ufe.  The  Defendant  here  promifes  to  pay 
a  fum  of  money  to  the  Plaintiff  in  a  certain  event  \  that 
event  is  fuppofed  to  have  occurred,  but  the  money  has 
not  been  paid.  It  is  evident,  thaefore,  that  the  con- 
trad,  which  is  for  the  payment  of  the  money,  (till  con- 
tinues in  operation  %  and  it  is  upon  this  cofitrad  alone 
Aat  the  Plaintiff  is  entitled,  if  at  all,  to  recover.  But  it 
is  fuppofed  that  the  Defendant  Has  himfelf  put  an  end 
to  the  contrad  by  promiling  to  pay  the  four  guineas 
upon  his  arrival  in  London.  This  ofler  cannot  affed  the 
contrad  %  it  only  proves  that  the  Defendant  thought  be 
was  bound  to  return  the  money.  Neither  was  it  in  the 
Defendant's  power  to  refcind  the  agreement  i  the  affent 
of  the  Plaintiff  would  alfo  have  been  neceffary  for  that 
purpofc.    Smitb  v.  Field,  5  f.  R.  405,    But  the  Plaintiff, 

'    far 
k 
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firirom  siientiog  to  this,  has  coofidcred  the  coatraA  aa 
ftill  (ttbfiftiog ;  be  has  declared  upon  it  ^  and,  if  he  had 
proved  the  breach  ftated  in  the  declarationy/ he  /  would 
have  been  entitled  to  recover.  In  the  cafe  of  Towers  v. 
Bttnttt,  I  7*.  iS.  133.9  the  contradl  was  at  an  end,  and 
tbe  money  was  therefore  held  by  the  Defendant  againft 
confcience  and  without  confideration.  But  it  was  ob- 
fenred  by  the  Court,  both  in  that  cafe  and  in  tFf/lon  r. 
Dtv/nesg  i  Doug.  23.,  that  if  the  contradi  had  been  ftill 
open,  k  muft  have  been  fpecially  ftated*  The  fame  ob« 
fervation  will  apply  to  the  cafe  of  GUfs  and  others  v.  Bd^ 
vwrds»  The  PlaintiflF  had  there  put  an  end  to  the  con« 
trad,  which  the  Court  held  he  was  entitled  to  do  in 
confequence  of  the  Defendant's  default.  In  Cooke  v, 
Munftoney  I  iV.  JS.  351.,  it  was  determined  that  the 
Plaintiff  could  not  recover,  upon  the  general  count,  the 
fum  which  had  been  paid  as  earneft,  to  the  Defendant^ 
becattfe  the  contra^  ftill  continued  in  force.  Where 
there  is  a  fpecial  cootra6k  the  Defendant  ought  to  have 
notice  by  the  declaration  that  he  is  fued  upon  that  con- 
trad,  according  to  Lord  Mdttsjield*%  obfervation  in  the 
cafe  of  Wefion  v.  Downej. 

Ctif*  adv»  vulU 

The  opinion  of  the  Court  was  now  delivered  by 
MiNSFXSLD  Clu  J.  It  is  ftated  in  the  declaration, 
that  <<  the  Plaintiff  was  willing  to  receive  Dorthj 
on  board  the  Waltbamftow^  and  to  permit  him  to  proceed 
therein  on  the  faid  voyage,  but  that  Dortiy  did  not,  nor 
would,  proceed  in  the  faid  veffel  upon  the  faid  voyage^ 
but  wholly  refttfed  and  oegIe£ied  fo  to  do.''  It  appear- 
ed, however,  upon  the  trial,  that  Dorthj  was  willing  to 
go,  but  the  captain  refufed  to  receive  him.  Upon  that 
part  therefore  of  the  cafe  there  was  an  end  of  the  adion. 
It  ii  contendedi  however,  that  the  Plaintiff  is  entitled  to 
F  3  a  yerdift 
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1807*  A  verdi£k  upon  a  fuppofition  that  there  was  fomc  other 

contrail  between  the  parties,  namely,  a  general  contrad 
to  procure  a  feaman ;  and  that,  as  the  Defendant  did 
not  procure  a  feaoian,  the  PlatntiflF  is  entitled  to  claim 
the  four  guineas  as  money  had  and  received  to  his  ufe. 
But  it  is  fufficient  to  obferve  that  no  evidence  was  given 
of  fuch  a  contra£t.  The  only  evidence  oflfered,  as  to  the 
agreement,  was  a  note,  in  which  the  Defendant  pro- 
mifed  to  pay  the  Plaintiff  four  guineas,  if  Dorthy,  afta^ 
rnartf  did  not  proceed  upon  the  voyage.  It  feems  to 
have  been  underftood  between  them  that  Dorthy  was  a 
feaman,  and  all  that  the  Plaintiff  required  was  fome  fe- 
curity  that  he  fliould  proceed  upon  the  voyage.  It  after- 
wards  indeed  turned  out  that  Dorthy  was  not  a  (eaman ; 
but  no  evidence  was  offered  to  prove  that  the  Defend- 
ant had  undertaken  to  procure  a  feaman,  and  there  is 
therefore  no  ground  to  fupport  the  zCt'ion  for  money  had 
and  received.  It  is  not  neceflary  to  fay  what  judgment 
the  Court  might  have  given  if  fuch  a  contra£l  had  been 
proved.  It  is  fufficient  to  obfcrve  that  the  agreement  in 
this  tafe  related  only  to  the  fervice  of  Dorthy,  and,  as 
no  breach  of  this  agreement  was  proved,  judgment  of 
nontuit  muft  be  entered. 

Per  Curiam^  Rule  abfolutc^ 
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1807. 

t 

IN  THE  EXCHEQUER-CHAMBER, 

November  2 1  j  and 

SERJEANTS*   INN,        ^ 

November  30. 

The  King  v.  James  Bullock.  ^ 

'T'HE  prifoncr,    a   bankrupt,    was   tried   at  the  0/d     The  prcat  ftal 

Bai/ey    fcflions    in    September   1807,    before  Heath  of  Great  SritaJn 

JafUce,  upon  (a)  an  indi£lmcnt   framed  in   purfuancc  ^^  ^^°   ^  ^^^^ 

great  feal  of  the 
Opited  Kingdom  of  Grejt  Britain  and  Ireland  is  in  ufc,  fince  the  union  with  Ire- 
land^ to  feal  fuch  matters  ai  before  iifaed  iHider  the  great  feal  of  Great  Britain, 
Whcrca  ftatute  m a dt  before  that  union  directs  an  jnftrumcnt  to  iflue  under  the 
great  feal  of  Great  Britain^  it  nov¥  properly  iiTues  under  the  great  fcul  of  the 
United  Kingdonfi. 

And  if  it  be  alleged  in  pleading  that  an  inftrument  IflTtied  under  the  great  feafof 
Great  Britain^  and  evidence  be  given  of  aq  inftruoient  iiTuing  iindcr  the  great  feal 
of  the  United  Kingdom,  this  is  no  variance. 

The  ftat.  46  G.  3.  c.  13$*/'  3-  which  makes  a  docket  notice  of  a  prior  aft  of  bank- 
ruptcy, docs  not  make  it  proof  of  a  prior  a^  of  bankruptcy,  nbr  proof  of  a  prior 
debt  fuflicient  to  fuftain  a  commiflion.  t 

It  is  not  fufficient,  in  order  to  invalidate  a  commiflion  of  bankrupt,  to  prove  a  prior 
aft  of  bankruptcy,  without  alfo  proving  a.prior  debt  fufficient  to  fuftain  a  commiflion. 

It  is  not  competent  for  a  bankrupt  to  fet  up  a  former  aft  of  bankrviptcy,  in  order 
to  invalidate  his  commiflion. 

Semb.  That  commiffioners  of  bankrupt  may  receive  evidence  of  the  aft  of  bank- 
ruptcy from  a  creditor  who  fceks  to  prove  under  the  commiflion. 

Or  at  leaft  if  they  do,  after  evidence  aliunde  of  the  aft  of  bankruptcy,  proof  that 
the  comnaifConers  declared  the  bankrupt  to  be  fuch  on  the  creditor's  evidence,  wilj    ' 
not  difprove  the  allegation  that  he  was  "  duly  declared  a  bankrupt.** 

An  inftrument  iffuing,  (as  acommifTion  of  bankrupt,)  under  the  great  feal  of  the 
empire,  is  not  fuch  a  "  procefs  or  mandate  iifuing  under  the  feal  of  the  Court  of 
Chancery,"  as  is  fqbjeft  to  the  ftamp  inipofcd  by  44  G.  3.  f .  ^%^fched>  i.  upon  In- 
ft ruments  of  the  latter  denomination. 


(«)  Heath  J.  remarked  that  ment  or  information,"  but  that 

fame  editions  of  the  Stahites  in  the  parliament  roll  the  words 

do  not  give  this  aft  corrcftly,  arc  "  by  indiftmcnt  or  infor- 

having  in/  i.  the  words  '*  be-  mation."* 
pg  {hereof  conviftcd  by  judg- 

'     ^4  o£ 
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»8*7'  of  the  ftat.  5  G«.  2.   r.  30.  /.  1.    •«  for  concealing* 

The  Ring        **  remoringi  and  embezzling  perfonal  property  to  the 
_     ^'  **  amount  of  20/.,  with  an  intent  to  defraud  his  crcdi- 

*<  tors/*    The  commimon  of  bankrupt  produced  upon 
the  trial  was  engrofied  on  a  treble  fixpenny  ftamp,   and 
was  granted  under  the  great  feal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,     It  was  in  proof  that  the 
only  evidence  produced  before  the  commilEoners  of  the 
zEt  of  bankruptcy,  which  the.prifoner  had  committed  hj 
departing  from  his  dwcUing-houfe  about  the  ift  of  Afay 
1807,  was  that  of  Wm.  Briant,  who  was  a  creditor  at  the 
time  of  giving  his  teftimonyi  and  afterwards  proved  his 
debt  under  the  commillion^  and  that  the  commilEoners 
upon  his  fole  evidence  declared  the  prifoner  a  bankrupt* 
It  was  alfo  in  proof  that  the  prlfooer  had  abfentcd  him- 
felf  from  ftis  dwelling -houfe  to  delay  his  creditors  on  the 
loth  of  July  iBc6,  and  that  the  debt  on  which  the  pre-* 
'.  fern  commiflion  iffiied  did  not  become  due  to  the  peti- 
tioning creditor  till  after  the  30th  of  Ju/y  1806 ;  that  on 
the  30th  of  July  ibc6  one  Hudfon  Atlinfin,  a  nephew  and 
cleik  of  the  prifoner,  ftrucka  docket  againd  him,  but  no 
commiflion  was  ever  ifliied  thereon.     On  behalf  of  the 
prifoner  it  was  contended  that  by  the  ftat.  46  Geo,  3* 
'  c^^^f*  3*  this  docket  was  not  only  notice  to  the  peti« 
•  tioning  creditor,  hut  was  alfo  of  itfclf  conclufivc  evidence 
i  of  a  prior  a£l  of  bankruptcy  and  of  a  prior  debt  fuffictent 
to  fuftain  t  commiflion,  but  the  Court  at  the  trial  held 
otherwife ;  this  ground  was  again  tried  in  the  fubfequent 
^  arguments,  but  abandoned  upon  an  intimation  from  the 

Court  that  it  was  not  tenable.  The  prifoner  was  found 
guilty,  and  received  fentence  of  death,  but  execution  was 
refpited  at  the  inftance  of  Heath  J.  until  the  opinions  of 
the  Judges  could  be  had  upon  feveral  ohjt£lions  which 
were  taken  on  behalf  of  the  prifoner.  The  cafe  was  ar« 
gucd  before  eleven  Judges,  {^Rooke  ahfente).  1  he  only 
four  objeQions  now  relied  upon,  were  the  following^ 

two 
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two  of  which,  namely,  the  firft  and  thjif  d|  aSefted  the 

fufficiency  of  the  proof  given  upon  the  trial  ^  the  other 

two  impeached  the  validity  of  the  commiQioo,  on  which       *"*  v? 

the  indiAmeot  was  grounded.     It  was  contended,  Svllock. 

ift,  That  the  profecutors  had  failed  to  prove  a  material 
allegation  averred  in  every  count  of  the  indi£lment» 
aamely,  that  a  *<  commiflion  of  bankrupt  under  the  great 
"  feai  of  Great  Britain  was  in  due  manner  awarded," 
aad  that  this  variance  was  fatal ;  or  if  it  was  no  variance^ 
then  that  the  allegation  was  error  apparent  on  the  face  of 
tlie  iodidment. 

2dlf,  That  evidence  having  been  given  of  an  a£l  of 
bankruptcy  prior  to  the  petitioning  creditor's  debt,  the 
commiflion  of  bankrupt  was  void* 

3dlfy  That  the  evidence  failed  to  prove  a  material  alle*  ' 

gation  contained  in  the  two  firft  counts  of  the  iodiA*  *       '^ 

ment|  «  that  the  commiOioners  did  in  due  manner,  and 
«  upon  good  proof,  upon  oath  then  and  there  taken  be- 
^<  fore  them,  find  that  the  prifoner  did  become  a  bank- 
**  rapt ;"  and  a  material  allegation  in  the  two  laft  counts, 
^'  that  the  prifoner  was  in  due  manner  found  and  de« 
"  dared  a  bankrupt." 

4thly,That  the  commiflion  was  void,  not  being  marked  ,^ 

with  the  ftamps  required  by  the  fcveral  ftamp  z€t%. 

i 

Holroyd^  for  the  prifoner.    The  ftat.   13  EHz*  r.  7.  1 

/  2.  authorizes  the  Lord  Chancellor  to  name  commif'  I 

fioocrs  by  a  commiflion  under  the  great  feal  of  England. 
The  great  fcal  of  England  was,  at  the  time  of  pafiing 
that  aA,  the  feal  of  the  empire,  the  king's  feal,  the 
ckvij  regni^  2  Injl.  551,  It  was  the  intention  of  that, 
sud  of  all  the  fubfequent  ftatutes,  that  the  commiiBon 
(hould  be  awarded  under  the  feal  of  the  empire.  The 
great  feal  of  England  continued  to  bear  that  chara£ler 
till  the  ftatute  for  the  Union  with  Scotland,  when  the 
gceat  feal  of  Great  Britain  waa  fubltituttd,  and  commit 

fiona 
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i8o7»         Ifons  were  thenceforward  to  iflue  under  that  feal.     A| 

^i^r^^C^       ^hc  empire  has  been  enlarged  from  time  to  time,  the  feal 

The  Kwo  r  !_  •      .  '\  .  •      •  . 

y,  of  the  empire  has  acquired  a  new  denommation  ;  and 

BvLLocK.  jn^jg  jj^^  ^jjJqjj  ^j^Jj  Ireland^  the  great  feal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  iS|  by  confequence 
of  law^  become  the  clavis  ngni ;  and  thofe  inftrumcnts 
which  formerly  derived  their  authority  from  the  great 
feal  of  England^  muft  now  pafe  under  the  great  feal  of 
tbe  United.  Kingdom.  It  is  true,  the  ftatute  for  the 
union  with  Scotland  has  fome  exprefs  regulations  for  this 
purpofe,  which  are  not  inferted  in  the  a£l  for  the  union 
with  Ireland.  By  the  flat.  5  Ann.  r.  8.  art.  24. ."  there 
fhall  be  one  great  feal  for  the  United  Kingdom  different 
from  the  great  feal  then  ufed  in  either  kingdom."  and  a 
great  feal  in  Scotland  is  dirc£^«d  to  be  kept  and  ufed  in 
all  things  relating  to  private  rights  or  grants^  But  the 
former  part  of  this  prpvilion  was  unneceflary,  for  as  the 
whole  became  one  kingdom,  the  great  feal  would,  with- 
out this  ena£lment,'  by  a  necefiary  confequence  of  law, 
have  become  the  king's  great  feal  of  the  whole,  and  not 
of  any  part  5  it  muft  be  ftill  the  clavis  regni.  By  5  G.  2. 
e.  30.  /  I.  the  commiffion  was  direded  to  iflue  under 
the  great  feal  of  Great  Britain^  which,  at  the  time  of 
palRng  that  a£t,  was  the  great  feal  of  the  empire.  The 
flat.  39  y  40  Geo.  3.  c.  67.  /  i.  for  the  union  of  Great 
^ritain  and  Ireland^  affumes,  that  without  any  exprefs 
provifion  the  great  feal  would,  after  the  union,  becom« 
the  great  feal  of  the  United  Kingdom,  and  that  thofe 
matters  which  before  pafied  under  the.  great  feal  ot 
Great  Britain  would  thenceforth  pafs  under  the  great  feal 
of  the  United  Kingdom.  In  the  4th  article  it  is  enabled, 
that  the  proclamations  for  holding  all  future  parliament) 
fhall  iflue  under  the  great  feal  of  the  United  Kingdom. 
JScftion  3.  contains  an  exprefs  provifion,  that  the  king 
may  continue  to  ufe  the  oI4fcal  of  Ireland  within  tha^ 
part  of  the  United  Kingdom  j  but  no  fuch  power  if 
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given  to  continue  the  ufe  of  the  old  fcal  of  Great  Bri'  1807. 

tain.    Without  this  provifion,  the  king  could  not  now,       -^hc  Kini 
by  virtue  of  his  prerogative,  ufe  a  feparate  great  feal  for  v. 

Ireland,  being  part  of  his  kingdom,  any  more  than  he 
could  ufe  a  feparate  great  feal  for  any  part  of  Scotland,  or 
for  any  county  in  England;  apd  as  Great  Britain  is  now 
only  a  part,  he  could  now  no  longer  ufe  a  fc;parate  feal 
for  Great  Britain,     If  this  be  fo,  there  is  an  important 
variance  between  the  indiftment  and   the  commiffio^ 
proved ';  for  it  i^  averred  to  be  under  the  great  feal  of 
Great  Britain,  and  it  is  proved  to  be  under  the  great  feal 
of  the  United  Kingdoni.     The  queflion  will  not  be  af- 
feded  by  the  circumftance  that  fubfequent  flatutes  have 
mifcallcd  the  great  feal.     It  ftill  remains  the  great  feal 
of  the  United  Kingdom  ;  and  every  allegation  in  plead- 
ing, efpecially  in  an  indid^ment,  mud  be  (tared  accord- 
ing ^o  its  ftrifl  legal  import,  and  mud  be  proved  with 
equal  (tridnefs.     It  is  true  that  though  ^  flatute  give^ 
inaccurate  names  to  things,  if  the  Courts  can  cTifcover  its 
meaning,  they  will  fo  expound  ir,  as  to  give  force  to 
the  intention  of  the  legiflature ;  but  that  rule  of  lavir 
cannot  be  drawn  in  aid,  to  cure  fuch  a  variance  from  an 
allegation  in  pleading,  as  this  is.     The  flatute  5*  Geo.  2. 
f.  30.  requires  the  commiflion  to  be  under  the  great  feal^ 
and  the  king's  grants  and  ail  inftrument^  that  require  the 
great  feal,  mud  in  pleading  be  alleged  to  be  under  the 
great  feal.     2  Co.  i6.\/So  that  the  averment  cannot  be 
'  rejc^cd  as  furplufage. '  But  they  muft  be  alleged  to  be 
under  fuch  a  great  feal  as  will  give  them  validity  :  fuch 
was  antiently  the  great  feal  of  England^  afterwards  that 
of  Great  Britain,  and  now  that  of  the  United  Kingdom 
The  allegation  is  a  material  one,  becaufe  to  the  great  fcaj 
fuch  indi'uments  owe   all    their  authority.      ExpreJfU 
unius  eft  excluft^  ulterius  /  and  the  indi£kment  (hews  this 
comhiifllon  to  have  ifTued  under  the  great  feal  of  a  part 
of  the  United  Kingdom  only,  not  of  the  whole^  under  a 

fe;vl 
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1807.  ftcal  therefore  which  can  give  it  no  validity.    If  the  great 

I,  -^-  J        ^jjI  Qf  Ireland^  or  of  a  particular  county,  or  of  any  other 

V.  part  of  the  kingdomi  were  averred^  it  would  not  be  proved 

Bv4*L0CK«       by  evidence  of  the  great  fcal  of  the  United  Kingdom  > 

neither  is  the  allegation  of  the  feal  of  Great  Britain 

proved  by  that  evidence.    Therefore  either  the  indiQ* 

ment  is  erroneous  on  the  face  of  it,  or  the  commiffioa  fet 

out  is  not  proyed. 

Secondly,  It  was  proved  at  the  trial  that  an  zSt  of 
bankruptcy  was  committed  before  the  petitioning  credi- 
tors* debt  accrued :  and  evidence  was  offered  that  other 
debts,  fttfficient  to  fuftain  a  commilfion,  fubfifted  at  the 
time  of  the  former  a£l  of  bankruptcy.  [Heath  J.  No 
fuch  evidence  was  tendered  ;  nor,  if  it  bad  been  tender* 
ed,  would  it  have  been  received.]  Confequently  the 
prifoner  was  difabled  to  contraA  a  debt  with  the  peti- 
tioning creditor :  there  was  no  fuch  debt  ezifting,  and 
the  commilEon  is  therefore  void.  This  was  fo  ruled  in 
1*736  by  Lord  Talha^  Chancellor,  in  De  Goles  v.  Ward^ 
forrefier  943-  S.  C.  i  Cooie*s  Bank.  Laws  26.  %  and 
though  that  decree  was  afterwards  reverfed  in  the  Houfe 
of  Lords,  yet  the  reafon  which  the  Judges  afligned  for 
the  reverfal  was,  that,  <'  as  the  commiflion  ifliied  when 
the  old  ftatutes  relating  to  bankrupts  were  in  force,  they 
had  confidered  it  on  the  foot  of  thofe  old  ftatutes  (a)J^ 

(a)  There  is  fome  difitcnlty  bable  that  fome  of  the  oftpntl 

in  undcrftanding   the    reafon  items  in  the  account,  for  the 

afligned  by  the  reporter  j  for  balance  of  which  the  note  of 

the  5  Geo.  a.  c,  30.  attached  7th  ^uly  was  given*  had  ac- 

from  the  14th  of  Jiday  17199  crucd  before  S4th  May  iji^» 

but  the  petitioning  creditor's  and  that  the  commiflion  was 

debt,  which  was  upon,  a  note  fuftaincd  opon  the  proof  of 

given  for  the  balance  of  an  ac«  fome   of  thofe  items,  if  the 

county  accrued,  as  it  appears  reporter's  ftatement  and  the 

from  4  Brtmn.  Pari.  Caf.  324.  ^holc  tenor  of  the  argument 

on  7th  Ju/y  1^30,  and  tbc  com-  did  not  feem  to  confine  the 

miflion  iffucd   on  aoth  Nov  proof  exprefsly  to  the  note  of 

1730.    It  might  appiear  pro*  the  7th  July  1730. 

So 
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So,  in  the  cafe  ExparU  Wainman^  21ft  OBoher  17381  1807. 

I  Cooke  27,  the  Lord  Chancellor  faid,   that  the  Judges       '      -    ^ 

wottki  ^<  have  been  of  another  opinion  in  De  Golei  r.  t^. 

IFarJ,  if  the  cafe  had  arifett  on  the  ad  of  5  G.  2. ;  for      Bulwck; 

by  that  ad  the  bankrupt  is  to  be  difcharged  of  thofe 

debts  only  which  had  accrued  before  the  z€t  of  bankrupt* 

Cf  was  committed,  and  s  creditor  can  proTC  thofe  debts 

alone,  of  which  the  bankrupt's  certificate  will  difcharge 

idm;  and  therefore  no  creditor  can  be  received  to  prove 

under  the  commiffion,  unlefs  his  debt  was  fubfifting 

when  the  a£l  of  bankruptcy  was  committed.    The  pri- 

fsQcr  was  already  a  bankrupt  when  the  petitioning  ere- 

£toi^s  debt  was  incurred.    IHeatb  J.    How  does  it 

appear  that  any  debt  fnbfifted  at  the  time  of  the  prior 

afi  of  bankruptcy,  which  would  have  enabled  a  creditor 

to  petition  ?    To  make  a  man  a  bankrupt,  there  muft  be 

circamftaaces  under  which  a  commiiEon  might  ifliie, 

and  thefe  cannot  be,  unlefs  there  fubfifts  a  petitioning 

creditor's  debt.]    In  Toms  r.  Mjiton^  2  Str.  734.  a  eom« 

fliiffion  was  held  void  becaufe  an  aft  of  bankruptcy  was   - 

profcd  to  hare  taken  place  before  the  petitioning  creditor's 

debt  accrued.  ^LoxAEllenboroughCJ.  It  does  not  in  that 

etfe  appear  but  that  a  preVious  debt  was  proved  upon 

which  a  commiffion  might  iflue,  and  that  this  is  included 

in  the  reportei's  exprcffion  that  he  ^  was  a  Unirufi.**^ 

In  2  Sir.  1042.    Ambrofe  v.  Clendon^  S.  C.  Analj..Caf. 

B.  R.  temp,   Hardw.  2(^7.,  the  fame  point  was  deter* 

mined,  and  the  .commii&on  there  was  fupported  only 

upon  the  fimple  eontraft  d^bt  which  fubGfted  before  the 

firft  a£^  of  bankruptcy,  and  which  was  held  not  to  be 

eitinguifhed  by  fubfequently  accepting  the  bond  of  the 

banbupt. 

3.  The  prifoner  was  not  '*  upon  good  proof  found  to 

be,  and  duly  declared  a  bankrupt."    The  fame  proof 

WS8  neceflary  before  the  commiiEoners,  which  is  rf- 

'^ttiied'in  any  other  court  of  criminal  jurifdiftion.    The 

I  witncfs 
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1807.  wltnefs  on  whofe  teftimony  the  prironer  wa»  dechred  % 

1,     r^  -*        bankruptt  rendered  himfelf  competent  before  the  triil 
The  King        ^        ,     ^       i..     •  1.        .  .      , 

V.  by  releating  his  rights,  but  clearly  was  not  fuch  a  wit- 

BvLLOCK.  jj^fg^  jjj  j|jg  jjjjjg  when  he  gave  his  evidence  before  tbr 
commiflioners,  &s  could  have  been  received  in  a  court  of 
law.  And  if  he  was  not  a  competent  vritnefs,  the  pri- 
foner  was  not  "  upon  gopd  proof  found/'  nor  ^  duly 
declared*'  a  bankrupt.  It  is  true  that  the  flat.  5  G.  2. 
c,  30.  /.  26.  diretSs  the  commillloners  to  receive  affida- 
vits from  creditors  of  the  a(mount  of  their  debts,  and 
/  29.  feems  to  couotenance  the  admiflion  of  creditois  to 
fwear  vii;^  wr^i  by  ena£ling,  '<  that  perfons  fwearing 
falfely  (hall  be  guilty  of  perjury }"  and  the  a^th  fcdion, 
which  ena&s  that  every  creditor  (hall  be  at  liberty  to 
prove  his  debt,  may  perhaps,  by  the  aid  of  the  other 
changes  abovementioned,  properly  admit  the  like  con- 
fitru£lion :  but  thefe  ftatutes  make  the  evidence  of  credi- 
tors competent,  only  for  tbe  purpofe  of  dividing  the  pro* 
perty  among  themfeives,  not  competent  to  fubje£b  any 
perfons  to  a  criminal  jurifdif^ion.  In  order  to  do  that^ 
the  fame  evidence  muft  be  neceflary  in  this,  as  in  all 
other  cafes.  [Lord  Ellenborougb  C.  Ji  The  ftatute 
enables  the  commifliQoerB  to  examine  all  perfons. 
Mansfield  C.  J.  It  never  yet  was  afked  on  a  trial  at 
law  founded  on  a  bankruptcy,  upon  what  evidence  the 
commiflioners  declared  the  man  a  bankrupts] 

4.  Ever  Gnce  the  year  1726  it  has  been  the  pra£liee 
to  iflue  commtffions  of  bankrupt  upon  a  trtble  fizpenny 
ftamp,  which  by  the  ftatutes  ^W.iiM.  r.  21.  /  »• 
gli  iQ  IV.  3.  €.  25.  /  31*  and  la  G.  i.  c.  33.  /  2*  is 
required  for  <*  every  procefs  or  mandate''  under  the  feal 
of  any  of  the  courts  at  WeJimlnjUr^  Sec.  And  of  this 
denomination  is  the  commiffion  in  quefticn :  for  it  ifliies 
under  the  feal  of  the  high  Court  of  Chancery  \  but  the 
ftamps  are  wanting  in  this  cafe,  which  are  impofed  by 
Ac  ftatutes  32  G«  a*  c.  35./  x«  and  23  G.  3.  r.  58./  u 

Ott 
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tn  "  every  procefs  or  mandate."    [Lord  Eilenborougb  C.  J.  1 807. 

Ii  this  a  mandate  ?  or  does  it  bear  the  (eal  of  any  Court? 

It  M  the  fcal  of  the  kingdom.j  *  ""  l", 

Bullock. 

Gurney,  for  the  profecation.  It  was  a  matter  of  efpe- 
cial  legiflativ.e  j^ovifion  in  5  jinn,  c,  8.  that  the  great  feal 
of  Great  Britain  (hould  thenceforth  be  ufed  in  all  cafes 
where  the  great  feal  of  England  had  before  beea 
urcd.  It  is  not  demonftrated,  nor  does  it  follow  aa  a 
neceflary  tSt€L  of  the  union  with  Ireland^  that  without 
this  proviCon  the  great  feal  of  the  United  Kingdom 
woald  be  ufed  in  all  cafes  where  the  great  feal  of  Great 
Britain  was  formerly  ufed.  The  articles  of  union  with 
Ireland  purfue  the  zGt  of  union  with  Scotland  in  no  one  ^ 

particular.  All  that  can  be  gathered  from  39  (5*40  G.  3. 
13,  that  the  great  feal  of  the  United  Kingdom  is  fpoken 
^l\  but  no  further  inference  can  be  drawn  from  .^at 
circamftance,  than  from  the  mention  of  the  great  feal  of 
Great  Britain  in  many  ftatutes  fubfequent  to  the  union 
with  Inland.  41  G.  3.  c.  90.  /  5.  mentions  the  great 
kzl  of  England  and  the  great  feal  of  Ireland^  4i,G.  3. 
c.  loS.y}.  1,  2.  the  great  feal  of  the  United  Kingdom. 
^0  43  G. 3.  c.  i6p./.  25.,  43  G.  3.  c  ^6./.  1 1.»  44  G.  3. 
€.  98.  page  193.,  4S  G.  3.  c.  91.  /  i.,  46  G.  3.  c.  54., 
46  G.  3.  r.  So./  2.9  46  G.  3.  r.  128.  fjf*  2.  5*  the  great 
feal  of  Great  Britain  is  (poken  of  and  dire£led  to  be  ufed* 
There  is  in  fa£l  only  one  great  feal  ufed  in  England^ 
which  is  the  great  feal  of  the  United  Kingdom.  The 
old  great  feal  of  Great  Britain  was^  foon  after  the  . 
union  with  Ireland^  deftroyed  in  the  prefence  of  the  Lord 
Chancellor.  The  Admiralty  Courts  have  fince  the  union 
fat  and  infliQed  fentence  of  death  by  virtue  of  a  com* 
million  ifiued  under  the  great  feal  of  Great  Britain,  and 
it  would  be  ftrange  to  fay  the  indictment  is  vitiated  by 
ttfing  the  expreilion  which  is  the  language  of  fo  many 
aQs  of  parliament.  And  if  the  law^  fince  the  Union^ 
7  €on« 


The  King 
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eofiftrues  a  ftatutable  requifition  of  th^  great  feal  of 
Gnat  Britain  to  mean  the  feal  of  the  empire,  and  to  be 
fubftantially  fatisfied  by  the  ufe  of  the  great  feal  of  the 
ButLocK.  United  Kingdom,  it  will  apply  the  fame  con(tru£iioa  to 
the  fame  words,  when  found  in  an  indiAmcnt,  as  it 
would  when  found  in  an  a£l  of  parliament.  Therefore 
an  allegation  of  the  great  feal  of  Great  Britain  muft  be 
conCdered  as  equivalent  to  an  averment  of  the  great  feal 
of  the  United  Kingdom ;  and  then  the  evidence  proves 
the  allegation,  fo  that  there  is  no  varialnce. 

2*  It  has  been  the  invariable  praQice,  that  toimpeaeh 
a  commiilion,  proof  muft  be  given  of  a  petitioning  cre- 
ditor's debt  fubfifting  before  the  prior  a£bof  bankruptcy. 
If  a  man  can  become  a  bankrupt  without  a  fubiifling 
.  debt  to  fupport  a  commifiion,  all  the  bankrupt  laws  are 
at  an  end ;  and  therefore  it  is  not  true,  as  aflerted,  that 
at  the  trial  a  prior  a£l  of  bankruptcy  was  proved  :  be- 
caufe  no  evidence  was  produced  of  a  debt  prior  to  the 
'  bankrupt's  firft  departure  from  home.  It  is  decided  by 
the  cafes  of  Mercer  v.  JVife^  3  Efp.  N.  jP.  216.  and  Parker 
T.  Mannings  referred  to  in  Doe  v.  Boulcot,  a  ^Jp.  597., 
that  it  is  not  competent  for  the  bankrupt  to  impeach  his 
commiOion  by  proof  of  a  former  z€l  of  bankruptcy.  No 
fuch  evidence  probably  exifted  here,  for  the  whole  tranf- 
aAion  appears  to  have  been  fraudulent:  the  docket  was 
ftruck  by  the  attorney  of  the  bankrupt,  in  purfuance  of 
inflrudions  given  him  by  a  boy,  who  was  the  bankrupt's 
clerk  and  nephew. 

3*  As  to  the  third  point,  there  might  be  fome  weight 
in  the  argument  ufed,  if  the  profecutors,  at  the  trial  of 
this  indidment,  had  relied  on  the  proof  of  the  mere  aft 
of  the  commiflioners,  as  conclufive  evidence  of  the  aft  . 
of  bankruptcy.  But  evidence  of  the  prifoner's  being  a 
bankrupt  was  produced  at  the  trial,  precifely  in  the  fame 
manner  as  if  no  proceedings  had  been  had  before  the 
commiflioners.    E^en  if  they  had  received  the  teflimony 

of 
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of  an  inadmUnble  witnefs;  the  Cburt  could  not  call  for         1307. 
l.difclofure  of  the  evidence  on  which  their  judgment      L.    '       ' 
^is  founded,  and  review  the  propslety  of  their  deci*  v, 

fion;  becaufe  the  bankruptcy  was  a  fa£i,  Which  the 
commiffioners  had  competent  authority  to  determine ; 
and  the  Court  itl  To  doing  would  exercife  an  appellate 
jurifdidion  in  mattfrs  of  bankrupt,  which  it  does  not 
pofefs.  It  was  proved  that  the  commiffioners  declared 
fbepdfoner  a  bankrupt.  It  mud  be  alTumed  that  they 
attained  that  conclttfion  by  corre<S^  means ;  and  it  Is 
pro?ed  by  other  evidence  that  what  they  deterniined  watf 
^  tnic, 
'  4.  No  (tamp  whatever  is  neceflary  for  a  commiffion 
of  bankrupt ;  the  ft.  44  G.  3,  i.  98.  repeals  all  ftstmps  Aat 
were  in  force  on  the  loth  OSIobtr  1804,  and  it  impofes 
fib  new  ftamp  on  this  inftriiment.  For  it  cannot  be  in- 
doded  under  the  words  *'  writ,  ntandate,  or  proccfs  that 
"  (ball  pafs  the  feals  of  any  Court  at  Wefttninfier  or  the 
**  Coflrt  of  Chancery/'  (ic.  Where  the  great  feal  is 
flot  ezpreisly  raefttioned,  it  cannot  be  deemed  to  be  com* 
prehended  under  general  words  with  feals  of  inferior 
dignity.  , 

Holrojdin  reply.  The  language  ufed  in  ftatutes  would 
in  many  inftances  be  iofufficiciU  in  pleading }  many  a£is, 
adopting  the  common  parlance^  fpeak  of  the  firft  lord  of 
tbe  treafury  and  admiralty,  and  the  lords  of  thcf  trea- 
forj  and  admiralty  j  but  it  would  not  be  fuf&cient  in 
pleading  fo  to  denominate  the  lords  commiffioners  of 
the  treafury  or  admiralty. 

,  t.  The  docket  was  material  in  this  cafe>  for  the  pur. 
pofe  of  preventing  the.  confequence  of  law  that  would 
othcrwife  attach  by  virtue  of  46  G.  3.  c.  135./  S-  ^bich 
cnaOs  that  no  commiJTion  Oiall  hereafter  be  avoided  by 
reafonof  a  prior  a£k  of  bankruptcy,  ttiilefs  the  petition- 
ing creditor  had  notice  thereof  ^  becaufcy  by/.  3.  ftriking 

VoihI.    '  G  a  docket 
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1807.  a  docket  is  made  notice.  Where  notice  is  given  the  law 
18  left  as  before.  The  only  two  cafes  in  which  it  has 
been  held  that  it  is  incompetent  to  the  bankrupt  to  im- 
ButLOCK.  pcfl^ch  bis  commiilion  by  proof  of  a  prior  a&  of  bank- 
ruptcyi  were  decided  at  nifi  prius.  The  Court  will  de- 
termine whether  it  will  follow  them,  or  adhere  to  the 
authority  of  the  older  cafes. 

3.  It  is  efiential  to  (hew  that  the  commiffioners  duly 
declared  the  prifoner  a  bankrupt  |  for  if  they  a&ed  ille- 
gally, he  had  a  right  to  rely  on  the  incompetence 
9f  the  witnefs,  to  confider  the  commifBoners  as 
trefpaflers,  and  to  retain  his  goods  as  againft  all  deriving 
title  under  that  commiflion.  If  he  was  not  duly  de- 
claced,  he  was  not  fo  declared  that  the  ftatute  fentences 
bim  to  die  for  concealing  his  effeds. 

4*  The  Hat.  44  G.  3.  r.  98.  does  not  zSk€t  the  aigu- 
inent :  for  the  commiflion  is  not  marked  with  the  5/. 
ftamp  impofed  by  that  zQ.  on  <<  writs,  mandates,  and 
^  proceis  under  the  feal  of  the  Court  of  Chancery*'' 

Cur*  adv*  v«h  (a). 

{a)  No  judgment  was  pub-  faw  no  reafon  to  be  diflatisfied 

licly  given  on  this  cafe ;  but  it  with  the  fentence  whkfa  had 

was  underftood  that  the  Court  been  pionounced. 
unammottflsr  agreed  that  they 


A  perfon  at-      THE  prifoner  afterwards  exhibited  a  petition  to  the 

tainted  of  felony  Lord  Chancellor,  ftating  the  faSs  above  detailed,  and 
cannot  be  heard    ,r    f%    *        t  i,*.*^,,*^       •       .. 

by  petition  to  the  *"®  "atmg  that  on  the  loth  of  July  1806,  when  he  ab- 

Chancellor  tofu-  fented  himfelf  from  his  dwelling- houfe,  he  was  indebted 
pcrfede  a  com-  ^^  fj^jp,„  Athinfin,  G.  Medley  one  of  his  affignees,  and 
ruptiffued againft  ^'  *°^  ^'  ^''^^*  *"  *^  amount  of  100/.  each,  and  that 
bim. 

Whether  his  attainder  diredly  arofe  out  of  the  commifSon  of  bankrupt,  or  is 
wholly  irrelevant  to  it. 

A  bankrupt  cannot  be  permitted  to  fet  up  a  prior  fecret  ad  of  bankruptcy  to  im* 
peach  his  commiifion  cither  at  law  or  in  equity. 

on 
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^n  the  30th  July  i8o($>  Hu^on  AtUnfin  ftriick  a  docket  iSoy, 
tgamft  him  ;  and  praying  that  the  commiffion  might  be 
foperfeded.  This  petition  was  fupported  by  an  affidavit  '  cr* 
rfthe  fafts,  made  by  one  TValiis  a  clerk  of  the  bankrupt,  Bui.loc«, 
and  oppofed  upon  the  affidavits  of  the  folicitor  to  the 
oommiffiotiy  and  Cowell  an  affignee,  which  dated  that. 
the  bankrupt's  clerks  and  fervants  had  kept  out  of  the 
way,  fo  that  they  could  not  be  had  to  prove  the  z€t  cf 
bankruptcy  before  the  commiffioners;  that  upon  the 
triali  when  the  prifoner  would  have  called  JTaJtis  his 
clerk  to  prove  the  prior  z&.  of  bankruptcy,  the  Court  re- 
fofed  to  hear  the  evidence  without  firft  having  proof  of  a 
prior  petitioning  creditor's  debt ;  that  K^aliis,  who  now 
fwore  to  fach  debt,  and  alfo  T.  JViUe  and  G.  Medley^ 
vere  in  court,  and  were  examined  as  witneffi;s,  but  not- 
withftanding  the  intimation  given  by  the  0>urt,  they 
oflered  no  evidence  of  any  prior  debt.  They  alfo  ftated, 
that  AMnfin  was  a  minor ;  that  the  docket  was  ftruck 
tipon  his  inftrudions  by  the  bankrupt's  own  folicitos, 
upon  an  alleged  debt  of  100/.  for  money  lent  by  Atkin^ 
fin  to  the  bankrupt ;  thai  no  entry  could  be  found  in  any 
of  the  bankrupt's  books  of  ^he  fuppofed  loan  ;  that  ^/« 
iinfon  abfented  himfelf  at  the  time  of  the  trial,  aind  could 
not  be  found  to  give  evidence,  and  exprefled  the  depo- 
nents belief  that  the  whole  tranfa£lion  of  the  docket 
vas  fraudulent.  Atkinfon  made  no  affidavit  upon  this 
Dccafion.  The  petition  on  this  day  came  on  to  be  heard 
before 

The  Lord  Chancellor.   . 

A  preliminary  objeAIon  was  taken  on  behalf  of  the 
profecution,  that  the  petitioner  was  attainted,  and  there* 
fore  could  not  be  heard  by  the  Court. 
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TJ!f€  SoiiiiiGf'  Gmeral^  H<irt^  anci  BiU^  for  the  prifoneb 

In  cxaminiiig  the  foft  objefkion,  it  muft  for  the  prefent 

be  aflumed  that  all  the  allegations  of  the  pttilion  are 

|>roved  ;  for  the  porittocii  that  tiie  attainder  prevenca  the 

•Court  from  entcrtatning  this  petition^  goes  the  whole 

length  of  faying,  that  if  the  bankrupt  had  produced  the 

oioft  indifputable  teftimony  that  he  never  had  been  a 

trader,  that  be  never  had  been  indebted,    the  .Qouft 

would  equally. be;  precluded  from  boking  into  the  ctrcuo^ 

ilanots*     The  present  ea£B  may  -be  argued  with  (bme 

':ttMilogy.lo'<proeeedings  at  common  l^w  to  Tevcrfe^ao-ato 

•taiflider.  '  It'is  xdttitted  as>a^en<riil  -ruki  that  a  ^rfoa 

uttainted*  cannot  be  lieard  in  a' court  of  lawr  that  b,  he 

x:annot  fiie  for  a  right.     But  he  is  entitkd  to  be  heardt 

•while  he  dates  his  cafe  for  the  purpofe  of.  rererfih^  his 

attainder.     The  peticioocr  does  not  aflc  permifliOQ  to  fuc 

ibr  aily  civil  right,  but  to  fay  hts  convidtion  itfeU  is  erro* 

neous;  and  it  is  not  competent  for  the  profecutors  to 

x>bje£l  to  his  prayer  the  evidence  of  the  very  attainder 

iirhieh  it  is  the  aim  of  the  petition  to  reverfr.    Nou  ad^ 

'^Htitur  exceptio  ejufdtm  rn  cujus  pctilur  diffnlutU,     Bacofts 

'Elem.  ^k     P.  N.  B.  236.  c.  Superfedeas.     If  a  man   be 

Attainted*  on  the  (latute  oi^provifors,  for  fuing  a  citation 

^ftom'  K^ie,   yet' he  may   have  a  fuperftdcas.    So    Ctr 

Ijttt.  xttt.  o.  •  •*  In  a  writ  of  error  to  reverfe  an  utlaty^ 

♦  •*  Urtary  in•tha^fttit,  or- at  any  ftrangcr's  fuit,  fiiill  tiot 
^  4if;J>le^  !the  Plaintife  \  becaufd  if  •  hf  •  in  •  that  a£kion 
*•  nidul'd  be  difabled,  if  he  were  outlawed  at  fifveral 
**"  m^n^S  f^its,  he  fliould  never  reverfe  any  of  ihem.'* 
This  court,  fo  newly  conftituted  as  to  its  jtirifdi6lion 

*  over  bankruptcy,  muft  follow  the  maxims  and  courfe  of 
the  more  anfient  courts.  It  may  cont'ider  itfclf  as  now 
^kercifing  that  part  df  tts'jurifdi£tidn  in  which  it  holdi 
cognizance  of  origitial  writs,  and  may  at  the  fame^timd 

Vi^iill  in  aid  the  ftatutes  relating  to  bankrupts.     If  an  ori» 
rt,  :  -^  -  ^  gmal 
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guu4  writ  had  iflued  under  circumftanccs  which  made  it  1^07^ 

palpably  etroneous^  as  ii  through  iuadfcrtcnce  it  bad       tITk""^ 
been  fued  out  contrary  to  a  (lacutCi  and  proceedings  had  v, 

WcD  there«poo.bad  even  to  outlawry  or  attainder!  though  w^I'^w^k^ 
the.confequence  would  be  that  all  the  fubfequent  prot 
(ccdings  would  fall  to  the  ground  with  it^  yet  the  Court 
vsttid  not  op  that  account  befitate*  ioftantly  to  iuperiede 
tkcwrit^  1  his^  commiHioQ  is  ^tdofi  an  origio^I  writ».  It 
ttay  be  objefied  that  tha  prifoper  does  not  bring  himielf 
within, the >excef^ted  c^fc^.in  which  attainted.perfons  n^ay 
be  hoard<i  for  that  i\^  j^pte^feding  of  the  commiffioa  of 
bankrupt^  which  tst^tHi^  objeft  of  the  petition^  will  not 
rcrufatbe  attainder.  ';It  is  true  it  will  not  direftly  re«« 
Terif- the  judgment  bclow^  but  it  wiH  give  the  prifoncr  a 
ftrong  elaim  on  the-:  ineVcy  of  the  thrbtie^  and  therefore 
by  itafon  of  the  analogy;,  the  Coiet  wUl^iii.  its  difcretion 
CBteittlo  this  petition^  .  )n  Co.  .Dig^  .^atemenU  £«  3. 
it  is  held,  that  where  the  caufev'of  a^on  is  forfieited  by  ,v 

the  attaindefi  the  attainder  ma^  be  pleaded  in  bar  \  other- 
wife  it  is  only  a  plea  in  abatement.  By  the  fta(.  5  G.  3.  " 
c.  3.0*  in  the  cafe  o^a  felony  committed  againft  that  aft, 
^c  forfeitiire  to  the  crown*  attendant  on  ererji  other 
coavidion  pf  felon y,  is  prevented  from  attaching  upon 
that  propircty,  the  preCcnt  diftribution  of  ifrhich  it  is  the 
9bjs£(  til  this  petition  to  impeach.  This  muft  therefore 
be  confidercd  as  a  cafe  of  that  clafs,  in  which  the  at-  ' 
taiiider  does  not  create  a  forfeiture  of  the  caufe  of  adion^ 
and  in  which  the  attainder  could  not  at  law  be  pleaded 
in  bar^  but  only  in  abatement.  But  this  Courti  fittings 
bere  to  fuperfcds  original  writs,  knows  no  fuch  defenee 
as  a*p)e»  in  abatement :  therefore  the  attainder  doea  noil 
^  predadc  the 'prifoner  from  being  heard  here  to  pcay.  fon 
?  different  diftribution  of  thofe  cfFe^bsb  Afluming  thenj^ 
lAprored)  that  the  attainder  does  not  preclude  thebank-^ 
nipt  from  being Jieard,  the  next  prpppfition  is, -that  it 
neither  was,  in  the  Court  btlow,  nor  is  it  here,  incompe*^ 
^^  G  j  tent 
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tent  for  the  bankrupt  to  impeach  the  commiflion  upon 
the  fads  now  dated  in  the  affidavits.  ILord  Chancelhr. 
I  am  not  aware  of  any  cafe,  in  which  it  has  been  held 
PV^Lop?.  gj  jj^^  iijjii  ^  bankrupt  may  fct  up  his  own  prior  fecret 
z6t  pi  bankruptcy  to  avoid  a  fubfequent  commiflxoo^  or 
to  defeat  an  a£%ion.  Several  of  the  Judges  have  told  me 
it  cannot  be  permitted.]  As  foon  as  a  man  has  com- 
mitted an  zfk  of  bankruptcy,  however  fecret,  he  ceafes  to 
poflefs  any  property.  All  belongs  front  that  moment  to 
his  creditors.  Therefore  at  the  time  of  committing  a 
Second  aA  of  bankruptcy,  he  has  no  property  againft 
which  a  commiflion  can  iflue.  If  a  commiflion  iflueSf 
and  there  is  no  property  to  be  divided  under  it,  %fuper^ 
fedeas  goes,  quia  improvide  emanavit.  There  is  no  reafon 
why,  for  the  purpofe  lof  (hewing  the  invalidity  of  the 
commillioo,  the  bankrupt  may  not  be  confidered  at  leaft 
equally  indiflferent  and  free  from  intereft,  as  if  he  ftood 
in  the  relation  of  creditor.  It  cannot  fignify  whether 
the  improvidence  of  the  cdn^miflion  is  difcovered  to  the 
great  feal  through  the  means  of  the  bankrupt  himfelf,  or 
of  a  creditor.  If  in  confequence  of  a  former  a£l  of  baok- 
ruptcjr^  there  was  no  property  to  be  divided  under  the 
commiflion  of  i8o5,  it  would  be  a  fingular  eSt€t  of  the 
law,  that  the  bankrupt  is  to  fuflRer  death  for  fecreting 
his  effe£ls  from  a  clafs  of  creditors,  who,  as  it  is  now 
clearly  known,  would  have  no  right  to  participate  in 
fhofe  effe&Sf  if  he  had  not  fccreced  them.  The  Court 
has  a  full  difcretion  in  fuperfeding  commiffions :  it  may 
either  hear  the  evidence  in  behalf  of  and  againft  a  bank* 
Tupt's  petition,  and  decide  thereupon,  or  fend  him  to 
^ring  an  zGtion  at  law.  If  the  bankrupt  is  fo  prefled  by 
^he  confequences  of  the  commiflion,  that  if  put  to  hi$ 
adion  at  law,  he  would  fufier  grievous  inconveniences^ 
the  Court  will  at  once  fuperfede  the  con^milI}ou«  In 
f|u»  cafe  tlie  ba^kriipt  cannot  fue  at  law. 
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A$  to  the  fecond  point,  Cnce  two  of  the  affignees^ 
Ctffiv//  and  Medley^  have  made  affidavits,  but  hav^  left 
the  bankrupt's  ftatement  wholly  uncOntradif^ed,  they  '""^^ 
moft  be  confidered  as  admitting  the  truth  of  the  fafts.  Builoce^ 
Bat  it  18  urged*  that  the  bankrupt's  omiflion  to  prove 
the  former  petitioning  creditor's  debt  at  the  trial  is  fuch 
hches  in  him,  that  he  cannot  now  be  heard  to  prove  it. 
The  humane  fpirit  of  the  Englijb  law  furely  will  not 
fuffer  laches  to  prejudice  a  man  (landing  upon  his  life , 
and  death.  The  only  obje£lton  which  remains,  then,  is 
the  imputation  tha(  the  docket  (truck  by  Athnfon  was 
ftrack  unfairly,  to  perfuade  the  prifoner's  creditor^  to 
execute  a  letter  of  licence.  But  even  if  this  were 
fo,  yet  no  creditor  whofe  debt  did  not  accrue  be* 
fore  the  firft  a&  of  bankruptcy,  could  prove  his  debt 
under  a  commiffion  i(rued  thereupon.  And  air  the  ere* 
ditors  whofe  debts  accrued  previoudy  to  the  firft  aA  of 
bankruptcy,  have  a  right  to  take  the  benefit  of  it,  and  to 
fecure  for  theinfelves  the  whole  of  the  bankrupt's  pro^ 
perty.  By  the  46  G.  3.  r.  135.  /  3.  it  is  provided  tha( 
ftrij^ing  a  docket  (hall  be  in  all  events,  if  there  were  any 
aft  of  bankruptcy  whatever,  (not  that  only  on  which  the 
docket  was  (truck,  however,  irrelevant  might  be  the  a£k 
of  bankruptcy  proved,  however  invalid  the  docket,  how« 
ever  bad  the  charader  of  the  petitioning  creditors,)  no* 
tice  of  a  prior  aA  of  bankruptcy.  The  policy  of  that 
claufe  may  be  doubted.  The  docket  was  ftruck  eight 
days  after  this  afi  received  the  royal  aflent,  but  before  it 
was  printed  ;  and  it  would  be  a  great  (tretch  of  imagina* 
tion  to  fuppofe  it  was  ftrucl^  in  contemphtion  of  the 
effe£t  of  this  ftatute,  and  with  a  fraudulent  view  to  de« 
feat  any  fubfequent  commiffion.  The  nfual  purpofe  of 
ilriking  a  docket  is  to  indicate  an  intention  of  taking  out  ; 

a  commiffion,  not  to  prevent  creditor)  whofe  debts  might 
be  fttbfequently  incurred  from  (baring  the  fund  with  the 
Qtbers.    9.9^  ^t  is  to  be  feared  that  this  piifchief  will  \n, 
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future  often  rife  from  the  3d  fcQidiu  Here  a  prior  tft  ol 
bankruptcy  had  really  been  committed  :  the  petitioning 
creditors  had  the  conftruQiyfe  dotice  of  it  which  is  ere* 
ated  by  this  elauGe  ;  conikqucntly  the  new  law  does  not 
attach  upon  the  j^refent  cafe  ;  but  it  muft  be  confidered 
npon  the  law,  fuch  as  kljtfore  Qood  ;  which  was,  thai 
a  fccrct  aft  of  bankruptcy,  a  private  tranfadion,  was 
deeped  notorious  to  all  the  world.  An  additional  reafon 
far  filp)!treding  this  comitliffibn  may  be  drawn  from  the 
latter  part  of  the  firft  feftion  of  5  G.  2.  ^.  30*,  which 
dtftrib«'(fs  *^  fuch  felon's  goods  among  the  creditors 
ieeking  relief  under  fuch  commiflion."  The  confequence 
of  this  attainder  will  be,  that  the  property  of  the  bank- 
rupt  will  be' divided  among  a  clafs  of  creditors  not  en- 
titled to'it.  In  a  fait  in  equity  this  Court  will  take  no- 
tice of  certain  things  for  the  benefit  of  perfons  who  are 
not  parties  to  the  proceedings,  and  will  protcdl  their 
rights.  [^Lord  Chancellor^  We  know  that  a  prior  z6l 
^f  bankruptcy,  fet  up  in  a  court  of  law,  will  not  now. 
%vai],  uhlefs  a  petitioning  creditor's  debt  be  ilhewn  to 
evift  prior  ta  the  aft  of  bankruptcy  ;  but  it  is  not  re- 
quired to  be  (hewn  that  the  creditor  ever  meant  to  tak« 
out  a  commiffion  upon  that  debt :  the  law  at  prcfcnt  i$ 
(bmewliat  anomalous  in  this  refpeft.] 


.  Leach^  Cullmf  and  Boii^nd,  againft  the  pctitiop.  ..Xfc^ 
attainder  has  put  th^  bankrupt  out  of  the  protc^ion  of 
^  the  law,  and  while  it  (lands  he  cartnof  be  heard.  Lord 
a  aeon*  $  maxim,  *'  Except  io  non  admittitur  ejufdmi  rei  cujus 
pititur  dJjilutio^\  is  not  applicable  in  this  cafe  ;  becaufc 
this  petition  is  not  a  proceeding  to  rcveife  the  attainder. 
[Lord  Chancellor,  Certainly  my  fupcrfeding  the  com- 
miflion  cannot  reverie  the  attainder  at  law.]  Very  little 
is  found  in  the  books  on  the  fubjcft  of  attainder.  Blacks 
Jkne  J.  has  faid  that  an  attainted  perfon  is  completely  out 
of  the  protcclicn  of  the  Uw,  4  Ccw.  380.  .The  cafe 
•'  cited 
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proteaion  of  the  law  undcf  thf  #(ltt«te  of  prof ifprs,  ti       1,     -     -^ 
not  applicable ;  for  that  is  part  o/  ^8  puntfliment :  fOg*  v. 

QUilawry  U  a  part  of  the  puiu0iincnjtrt»  ;ind.the  perfon  la-  Bulloce.  * 
booting  under  thefe  difabilittei  is  enfittel.^o  txj  whether 
liispunifliment  is  legally  inflicted.  .  Sut  the  attainder  in 
this  cafe  is  no  part  of  the  prifoner^s  piMi)(kment ;  it  it  a 
kgal  tStSt  of  the  judgment  pronounced,  againft  Iktqu 
Tbi^  cafe  mud  be  confidered  in  the  fame  manner  as  ii 
theprifoner  had  committed  a  robbery^  otvany  other  fe* 
lonji  and  at  the  fame  time  had  been  deCnpiU  to  fuper- 
fede  hb  commiiCoiu  It  is  clear  that  he  could  not  have 
been  heard  fpr  that  purpofe.  The  Court  is  not,  as  vas 
aflcrted,  now  fitting  in  conofance  of  original  writs;  it 
bu  no  jurifdidion  to  iiTue  original  writs  in  any  criminal 
cafe;  confcqucntly  it  can  have  none  to  review  them. 
Xbe  Court  is  requeiled  to  fit  here,  in  order  to  furnifli 
evidence  for  a  cafe,  upon  which  the  prifoncr  may  peti* 
tion  the  Crown  for.  a  writ  of  error  to  reverfe  the  attain-  . 
der.  It  will  not  accede  to  that  requeft :  for  in  the  hu- 
manity which  occafioned  the  opinion  of  the  Judges  to 
be  taken  on  the^  cafe,  the  bankrupt  has  had  all  the  be- 
nefit which  he  could  hope  to  derive  from  a  writ  of  error*. 
To  entertain  this  petition  would  be  to  grant  a  new  trial 
in  a  criminal  cafe,  a  proceeding  unknown  to  the  law  of 
England.  Fleas  in  difability  of  the  perfon  are  familiar  to 
courts  of  equity  as  well  as  of  law,  though  the  term 
"  abatement'*  may  not  be  in  ufe  here.  The  argument 
drawn  from  the  5  G.  2.  c.  30.  fuppofes,  that  the  goods 
of  which  the  ftatute  deprives  the  crown,  would  otherwifc 
have  accrued  to  the  crown  from  the  bankrupt  htmfelf^ 
not  from  the  creditors  :  whereas,  without  the  aid  of  this 
)£ii  they  would  have  become  the  property  of  the  credi- 
^ovs  by  theaA  of  bankruptcy,  at  a  period  long  antecedent 
^  the  mle  of  the  crowni  which^  could  accrue  only  by* 
^  filbfequ^pt  conviAipn  and  attainder.    If  the  prifonef 

had 
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elofesy  ftill  he  muft  have  been  convifled  ;  for  he  would 
fttll  have  been  guilty  of  felony.  It  docs  not  follow  even 
Bullock.  jf  ^jj^  commiffion  was  invalid^  that  it  impofed  no  obligt« 
tion  on  the  bankrupt :  on  the  contraryi  a  bankrupt  muft, 
at  all  events,  furrender,  and  appear,  and  fubftantially 
conform  to  his  commiflion.  If  it  were  other  wife,  the 
conlequence  would  be,  that  a  bankrupt  might  rtferve  a 
fecrct  zGt  of  bankruptcy  to  defeat  the  claims  of  all  cre- 
ditors under  any  commiflion  founded  on  a  later  z£t  of 
bankruptcy,  «  privilege  which  would  dtfcharge  all  the 
obligations  of  the  bankrupt  laws.  In  1 1  F(f.  409.  Em 
parti  JoneSf  the  Court  refufed  to  receive  a  petition  for 
foperfedinga  commiflion,  though  admitted  to  be  ground* 
lefs,  until  the  party  had  furrendered  %  and  faid,  <<  he 
has  committtd  a  felony/'  In  the  cafe  Ex  pane  Tomiin* 
fin^  10  Vef.  106.,  where  the  |>ankrupt  was  committed  for 
not  giving  fatisfa£iory  anfwers  to  the  commiflioners,  the 
Court  doubted  whether  it  had  power  to  difcharge  him 
upon  petition,  though  with  the  confent  of  his  aflignees  % 
and  put  him  to  his  writ  of  habeas  corpus.  In  Mercer  v. 
jyife^  3  E/p.  N.P.  Caf.  216.  it  was  not  lightly  faid  by 
Lord  Kenycn,  ^  the  bankrupt  would  have  committed  a 
lelony,  if  he  had  not  furrendered."  So,  in  tfai^  cafe,  a 
felony  has  been  committed,  whether  the  commiflion  is 
invalid  or  not.  It  is  not  competent  for  the  bankrupt  to 
oppofe  to  the  validity  of  this  commiflion  the  prior  z&  of 
bankruptcy.  Lord  K^yon  fo  decided  in  Mercer  v.  Wife^^ 
The  intention  of  the  466.  3.  was  to  diminifli  the  tSt€t 
of  fecret  a£l$  of  bankruptcy :  the  interpretation  con« 
tended  iFor  would  give  it  a  greater  extent  than  before 
prevailed.  Before  this  adl  only  a  petitionti)^  creditor's 
debt  and  an  a£k  of  bankruptcy  were  necefljry  in  order  to 
impeach  a  commiflion :  the  intention  of  this  flatute  was 
*  to  require  ibmething  more  for  this  purpofe,  notice  either 

^)iprefs  Qr  iipplicd  \  ^qd  it  is  argued*  coutrary  to  the 
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rpirit  of  the  U&9  upon  jthe  wocdf  ^  akhough  it'  (hall,  be  1807. 

literwards  foperfeded,**  that  an  laTaltd  commiCdrii  or  a 
fraudulent  docket,  (for  fuch  upon  the  evidence  this  muft 
be  confideredy)  is  notice  for  this  purpofej  equally  as  BvLLoca. 
much  as  if  it  werelegsK  Le  Blanc},  held  that  the  conftruci- 
tioo contended  for  by  the  prifoner,  would  defeat  the  z&x 
lAd  that  it  oauft  be  a  docket  ftruck  for  the  purpofe  of  fop* 
poztbg  aeommiffion.  It  appears  reafonable  to  reftriA 
diis  tStd  to  a  legal  commiffion  and  legal  docket,  if  the 
words  of  the  z€t  do  not  iikiperati?ely  faggeft  a  diflfereot 
conftrtt£lion.  [Z.W  Cbaneelhr.  A  docket  may  be  ir- 
regularly ftrockj  with  a  hmajide  intention  to  fae  out  a 
commiffion  upon  a  real  a£l  of  bankruptcy.]  Another 
ground  taken  below  was  that  a  prior  docket  bad  been 
ftruck,  and  that  two  conimiflbns  of  bankruptcy  could 
not  esift  at  the  fame  time,  and  cafes  were  cited  in  which 
thii  has  been  decided  \  but  all  thefe  cafes  went  back  to  an 
earlier  period  than  the  origin  of  the  moft  important  part 
of  the  banjl^rupt  code^  the  5  Q.  a.  c.  30. :  fo  that  the 
Court  is  now»  for  the  firft  ttm)6  fioce  the  paiGng  of  that 
sA,  called  upon  to  decide  thie  point,  and  to  entertaiuy 
vhile  fitting  on  bankrupts,  an  appeal  from  the  judgment 
of  the  comnufltoners  of  pycf  and  terminer  and  general 
gaol  delivery.  In  fuch  a  cafe  as  this,  if  the  Court  could 
at  all  interfere,  it  would  only  iXxtfk  an  iflbe  at  law  to 
trr  vhetbcit  the  prifoner  waf  a  bankrupt  or  not,  and 
whether  thefe  was  or  was  not  ^  good  petitioning  creditor's 
debt:  thefe  qtteftions  were  diredly  put  in  iflue  by  the 
trial  belowy  though  in  a  criminal  jurifdidion ;  and  the 
bankrupt  has  been  aided  by  all  the  aftutenefs  of  the 
Judges  in  favour  of  Ufe.  The  counfel  for  the  profecu- 
tion  alfo  dwelt  on  the  fa^  of  the  docket  being  ftruck 
immedbteiy  after  the  pafGng  of  the  a£i,  and  qn  the  other 
drcumftances  above  ftated,  as  flrongly  indicative  of 
fraud }  and  obfsrved  that  it  did  not  lie  within  the  koow- 
|td^  of  the  aiSgnees  to  admit  of  deny  the  d^bt  fworn 
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Tbf  King 


to  be  due  to  Jfl/de^  and  that  Medky  having  proved  debu 
onder  this  conuniflion,  could  -not  prare  them  undci 
anothcK, 

The  S^Kcitor-Gemral  in  rfply»  In  this  cafe  the  akt^n* 
der  never  could  be  reverfed  by  writ  of  error,  becaufe  there 
is  no  error  apparent  on  the  record.  No  more  proper 
proceeding  could  have  been  deviled  than  a  judicial  difcuf* 
fion  before  the  Lord  Chancellor,  part  of  whofe  moft  fo- 
kmn  duty  it  is  to^  inform  his  Maj^fty  on  the  propriety  of 
figning  death  warrants.  .As  to  the  argument  that  this 
lemedy  is  not  competent  to  the  prifoacr,.  there  can  be  no 
doubt  that  the  fads  proved  would  enable  a  creditor  to 
(uperfede  the  commtffion :  they  will  enable  Medley  to  do 
it :  he  may  permit  tliis  ^ommiflion  to  (land  tiU  after  the 
execution  of  the  priToner,  and  then  may  fue  out  another, 
by  which  he  may  appropriate  the  whole  fund  toUmfetl : 
in  exclufion  of  the  latter  creditors.  Xti  the  cafe  6f  Ry^ 
hmi  the  engraver,  it  il  fatd  that  a  eommilTiori  iffued  aftef 
his  attainder.  [Tlie  Lord  CbanaUoit  -referred '  tO  Mae^ 
donald  v.  Ramfiy^  So^er  6\1  The  Court  below  did 
not  hold  it  tndifpenfable  that  the  docket  muft  be 
firuck  for  the  purpofe  of  taking  out  a  commiflioD,  and 
they  confidered  perhaps  that  this  docket  was  not  fo 
ftruck ;  but  the  prifoner's  evidence  on  the  trial  was  con* 
fidered  principally  to  fail  in  this  particular,  that  there 
was  then  no  proof  of  a  prior  petitioning  cteditor^s  debt/ 
It  is  an  undoubted  £a£i  that  a  dcK:ket  was  ftrucki  either 
for  the  purpofe  of  fuing  out  a  commillion,  or  to  preven^ 
dthcrs  from  fuing  it  out;  What  might  be  the  effcft  of  a 
cnfe  where  it  was  cxpTcfbFy  proved  that  the  docket  was 
firuck  for  the  fraudulent  purpofe  of  preventing  fubfe- 
quent  creditors  from  proving,  is  urrc'crtain  :  but  it  fecms 
that  according  to  the  a:£l  fuch  a  docket  would  preclude 
them.  However,  that  purpofe  Is  not  proved  here  5  and 
the  docket  takes  the  cafe  out  of  46  G.  3r  V.  135.    iJ/r- 
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€tr  and«J^4S:0«)t,aara4]thority  to  fliew  thut  a  bankrupt 
iff APF9c4&{bv  jix>.fM:ca.fe  the  Defendant  was  permitted 
tt^tliPfppt  t(>vprpTCi,the  psripr  aft,  but  failed  ia  it,  and  the 
P^^  had  i^  v^i;4i(t<  No  alligneea  will  a£l  under  the  Bvi«loc«, 
Ii||e&nt..a)ina»iffipii».{or,  they  may  at  all  eTents,  and 
ffpp<;^7  HFi^  th^^jppticA  9f  ihc  fafis  which  they  now 
l\^r^^J^^^A^P99l^  i^.i^vf  out  of  tbeir  owa  pockets 
rt<l^jPH?Vtrtry,»%y.*ft*ibtttf :  |j»?  commiffion  ought 
fpbc  i1yl«lffc^4$^»9d.09lhi^^^  that  it  may  be 

(oetjfe4«ik^<i)f^  ^|^U«9R(^of  i;bc:  b^n^cri^)!  hlmfdf. 

.  7i^  i^d/ C^MC^LLOR.  U  this  'p«tUiw.  had  been 
prefented.  t9  j^  m^^n  earlier  ftage  of  tbefe  proceed* 
mgSf  or  if  I  Jad -x^OJt.been  caUed  upon  by  the  im«  . 
poitance  pf  tl^e jiai^e. t^^cpnji^er^jt  a  good  deal  be-r 
fore  it  was  prgued  at;  thf  ;bar,  \,  fpul4;n9t;jp«e  j^dg* 
ment now«  I  baire  a ,yf ry;  4^^  9$?^^^ >!^^ . thii.caie. 
The  prcC^nt  .<iuc/iiQa,..jin  on|yw.<)eipioB,';  ill  n^t».'  what, 
if  it  fliould  happen  tpibf  jcay  painful  Ji^ixj  .to;  a4^^e.«  the . 
forereign  upon  th^  fate  oi^  4bi$f  mao^  I  iWMlid  Adxi^  )wi 
what  I  can  lawfully  do,^fitti«lg  here^  as  Chanci^l^i 
When  the  petition  was  prefented,  I  thought  it  exu^ei^eu 
difficult  to  advifc  that  he  could  he^  heacd.  herA;£9r,iM 
isc^mediate  objeA.  of  his  petdtion.  It  is  wqH  lObfi^r^^d  Ky 
^r.  BoUand  that  the  efFt;£k  is  the  fame  9$.  if  \k  Vf  ^i  ^^h 

.th'er  fdony*    The  proceeding  in  which  an  attainted  per* 
foti  or  his  heir  can  be  heard,  is  for  the  dire£l  purpofe  of  ' 

.reverfing  an  attainder :  but  I  do  not  think  it  fir«  that  the 
Chancellpr,  fitting  oh  bankrupts^  is  here  to  take  his  ih* 
formation  for  the  King's  ccmfcieiYcey  which  he  is  to  com* 
munlcate  \n  another  capacity.  The  preliminary  obj^t"' ' 
tion  has  not  therefore  been[  anfwered.  If  the  bankrupt 
had  come  hither  before  attainder  to  fuperfede  his  com- 
Diiifion,  I  could  not  have  permitted  him  to  do  itj  but  by 
means,  which  1  know  not  how  to  dire&  under  his  at- 
Uundert  I  know  that  many  pcrfons  now  li?ing,  whofe 
13  opinions 
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opinions  I  refpe£l,  would  hold  it  was  not  competent  for 
the  bankrupt  to  avail  himfelf  of  his  prior  a6i  of  bank- 
ruptcy. But  here  has  been  a  trial  on  the  Taliditjr  of  the 
BvLLocK.  commiffion,  a  trial  of  the  moft  folemn  fpecies,  the  mod 
interefting  to  the  bankrupt  i  and  in  that  trial  the  good* 
nefs  of  the  commiflion  has  been  decided*  I  will  not  fafy 
that  provifo  in  the  46th  G.  3;  might  not  better  hare  been 
left  out.  I  apprehend  the  pradice  is»  that  though  you 
may  fet  up  another  aA  of  bankruptcyi  you  cannot  fet  it 
up)  without  alfo  proving  another  petitioning  creditor's 
debt :  and  that  is  here  more  efpecially  neceflary  to  be 
infifted  on,  where  the  other  creditor  is  a  minor  who  could 
not  give  the  accuftomed  bond.  I  will  not  fay  whether 
that  docket  was,  or  was  not,  ftruck  with  a  view  of  fuiog 
out  a  commiflion.  If  the  bankrupt  can  fet  up  a  fecret 
zEk  of 'bankruptcy,  it  would  lead  to  this :  he  may  go  on, 
concealing  his  eflfie£ls,  even  to  the  time  of  obtaining  his 
certificate,  if  the  creditors  do  not  difcover  his,  conceal- 
ment I  and  if  they  dete£k  him,  he  has  nothing  to  do, 
but  to  make  mention  of  that  prior  aA  of  bankruptcy  to 
fliield  himfelf  from  all  profecution.  There  are  many  hard- 
fliips  at  prefent  attendant  on  bankrupts ;  but  if  this  were 
law,  there  would  be  a  much  greater  one  attendant  on 
creditors.  I  am  of  opinion  I  cannot  relieve  the  bank* 
rupt  in  this  mode  of  proceeding. 

Petition  dilmifled  (a)* 

(#)  The  prifoner  was  after-    tibn  of  beiog  traofported  lor 
wards  pardoned  upon  condi*     life. 
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The  Kmo  v.  Gillsok.  Deci. 

THE  prifoner  wa«  tried  on  the  aid  of  Sipttmber  1807     Upon  an  indift* 

at  the  Old  Bailey^  before  HtoA  J.,  upon  an  indiA-  ""^"*  ®"  ^3  C.j. 

meat  framed  in  purluance  of  ftat.  43  G.  3.  r.  58./  i.  A^  •    n'tJ*"^ 

forbafiog  <*  feloniouflj,  wilfully,  malicioufly,  and  un-  ing  a  houfe,  with 

^  lawfully  fet  fir«  to  a  certain  houfe,  being  in  the  poflef-  ^°tent  to  defraud 

w  fion  of  him  the  faid  E.  GUI/on,  with  intent  thereby^  to  ^^^^^^!^*  *" 

'<  injure  and  defraud  the  London  Aflurance  of  houfes  and  morandum  in- 

^  goods  from  fire."    The  profecutors  pro?ed  the  execo-  dorfcd  on  a 

tiott  of  a  policy  by  deed  under  fcal,  dated  the  19th  of  ^*™P^^  P°"^ 
ir       «  /     J     L        €  •  •     \l  1l     ,.    effcacd  bf  deed, 

Maj  1806,  whereby,  after  recitmg  the  payment  by  the  u  not  admiffible 

prifoner  of  a  year's  premium,  the  London  AfTurance  Com-  !■  evidence 

pany  iofured  the  prifoner  to  the  amount  of  620/.  on  againft  the  pii- 

hoofehold  goods,  (sTc.  in  his  dWelling-houfe  called  the  ^''°^''* 

Golden  Shears^  No.  85.   Wood^Jireet^  againft  any  lofs  or    '^/^y^  Q./^ 

damage  which  fliould  happen  to  the  faid  goods,  in  ibi  ^         \C> 

hiUing  afore/aid,  by  fire  on  or  before  the  24th  day  of 

Jwti  14I07,  and  covenanted  to  continue  liable  upon  the 

lame  rifle  fo  long  as  the  aiTurcd  fliould  pay  the  faid  fum 

of  14/.  6d.  before  the  24th  of  June  in  each  fucceeding 

year,  and  the  faid  corporation  fiiould  agree  to  accept  the 

fame.    Upon  this  policy  was  indorfed  a  memorandum, 

dated  the  i6th  of  Septemhr'  1806,  ftating  that  **  the 

''  within  goods  were  removed  from  No.  85.  Wood^Jireet 

^  to  No-  13.   Old  Bofwell  Court f  which  'removal  was 

^  thereby  allowed."    This  iDdorfement  purported  to  be 

figned  by  two  diredora,  by  order  of  the  Court.     On 

the  II  tb  of  Jung  1807   the  prifoner  paid  14/.  6d.  an4 

took  a  receipt  figned  by  the  fecretary  of  the  companyy 

which  cxprefled  that  payment  to  be  made  for  a  year's 

premium  of  afliirance  to  the  24th  of  June  1^08,  <<  tfpon 

^  the  fum  of  620/.  aflTured  by  the  faid  policy."    It  was 

proved  by  the  fecretary  of  the  coQipany  that  this  receipt 

2  was 
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,    x8o7»  ^23  marked  with  their  feal ;  that  the  indorfement  npefti 

^*^'-*^       the  policy  was  fuch  as  was  invariably  made  by  that  office 

v.  on  fimilar  occaGonsi  that  if  a  lofs  bad  happened,  the 

GiLtsoK.        company  would  have  paid  it  under  fpch  an  indorfement ; 

that  they  confidered  (hemfelres  as  mtich  bound  by  the 

policy,  as  it  then  (lood,  as  they  couYd  have  been  if  the 

prifoncr  had  firft  ciKs^ied  his  infurance  after  he  had  be* 

gun  to  reGde  in  Bofweil  Courts  and  that  afl^r  the  p;iy«» 

ment  and  receipt  before  mentioned,  the  infurance  was 

in  force  from  MiJfummir  180*7^0  Midfammet  1IJ08. 

There  was  fufficicnt  evidence  that  the  hbufe  was  rtx  the 

poflefiion  of  the  prifoner,  and  that  hehad  fet  fire  to  it^ 

and  the  jury  found  him  guilty  upeil  the  count  ibevtf 

p.       ftated. 

Upon  the  application  cfXtfapp,  who  was  of  counfel 
for  the  prifoner,  judgmcntwas  fufpended  until  the  opi- 
nion of  the  twelve  Jadges  could  be  taken  upon  two 
ob}e£kions:  x.  Thact  the  memorandum  ^dorfed  on  the 
policy  ought  to  have  been  ftamped  with,  the  appropriate 
ttamp,  ekhcr  as  a  policy,  or  as  an  agreement,  the  want  of 
fiich  i  Ilamp  rendering  the  contraft  invalid,  and  beings 
irattd  on  the  revenue.  2.  That  the  memorandum  ought 
ta^  have  been  made  under  the  feal  of  the  corporation. 
The  cafe  was  argued  this  day  before  eleven  Judges, 
{Rooh  ab/enfc,)  by 

Ktidfp  for  the  prifauer.    He  contended  that  it  would 

'be  extremely  hard  if  an  inftniment  which  would  be  held 

. '      .  ]^Tdid  in  a<^ivil  fuit,>  could  be  given  in  evidence  againft  a 

'  ^asty.liaa  c|ife  jiffeAmg  his  life.    It  is  clear  (hat  in  cafe  of 

^  ^naectdentaEfixi&the  afliired  could  not  have  recovered  in 

ahadion  tm  this  indorfement.    The  want  of  a  ftamp  on 

*apa«o4'lQ«fe'tforthreeyears,  reduced  to  writing,  is  fatal, 

/  |ltb6ilgh*'t]ie  tleafe  would  have  been  good  if  it  bad  not 

•*  ^^M.T((HlfiC<l  to  writing,    fbillifsr.  Prefer,  BhU.  N.  P. 


IN  THE  FORTT-EIGHTH  YeAR  OF   GEORGE  Ul.  9/ 

i6g.     In  Wlntnvell  V.  Dimfdale^  Peahe  N.  P.  16-}.  the  1,807. 

iffuc  turned  on  the  proof  of  an  aft  of  bankruptcy  :  an  im-       tyTk'^^ 
damped  agreement  for  an  aflignmenc  by  the  bankrupt  to  v, 

lisfons  of  all  his  cSc&s,  was  produced,  to  prove  that  his        wXLLSoif, 
iffiiirs  were  then  in  a  declining  fttuation,  but  Lord  Kenyan 
rcfttfed  to  hear  it  for  Iny  purpofe  whatever.    In  Tbf 
iing  r.  Haivkefwood^  i  Leach  Cr.  Caf,  293.  eveti  upon  a 
qoeftion  of  forgery,  Lord  Kenyon  thought  the  ftamp  wag 
oecrfTary.      [^Lanvrence  J.     Lord  Kenyon   afterwards,  ia 
the  cafe  of  Coiin  Reculift  in  the  year  1796,  2  Leach  Cr.  t 
Caf.  81 1,  and  in  other  fubf<!qucnt  cafes,  approved  of  th^ 
decifion  in  The  King  r.  HawlefwoodJ]    Duties  arc  \m^ 
pofed  by  5  fV,  (:f  M.  c.  21./  3,  and  9  i^  10  W.  3.  c.  aj. 
/  37  upon  policies  of  aflurance  againtl  fire,  and  by  5  H^i 
tf  M,  c.  21./  II.  and  10  Ann,  c.  19./  105.,  perpetu- 
ated by  10  Ann.  e.  26./.  73.  <'  no  fuch  matter  or  thing    ^ 
iliall  be  available  in  law  or  equity,  or  given  in  evidence,  or 
admitted  in  any  court^*  unlcfs  the  duties  have  been  duly 
paid.  The  ftat.  44  6.  3.  e.  i^Z.fkhedule  B*.  gives  in  lieu  of 
the  former  dtities,  a  new  daty  of  2/.  6J1  for  every  hundred 
pounds  t)f  the  value  of  property  infured  againll  fire.  Tho 
rcafoo  why  the  Judges  agreed  in  the  cafes  of  The  King 
r  Hawke/woodf  The  King  v.  Reculift ^  and   The  King  v. 
Morion,  2  Eaft  P^C.  gs^.  that  the  unftamped  inftru- 
ment  might  be  given  in  evidence;  was,'  becaufe  the  new 
cefficy  of  having  a  ftathp  was  a  n^ere  matter  of  revenue, 
and  did  not  alter  the  nature  of  the  crime ;  and  becaufo 
it  was  unfit  that  a  man  (hould  be  permitted  to  avail  him« 
felf  of  his  own  fraud  oh  the  revenue,  by  alleging  that 
tliere  was  no  damp  upon  the  inftruoient  which  he  him-* 
ftlf  had  forged :  but  here  it  is  of  th^  very  efience  of  the 
oflfence,  that  there  (hould  fubfift  a  legally  effeflive  con- 
iTzSt,  without  which  it  cannot  bie  held  that  th6  prifoner 
t&zd  with  intent  to  defraud  the  company,  becaufe,  with* 
out  a  valid  inftrument,  it  could  not  lie  within  his  power 
to  command  the  atcompnihnvent  of  his  purpofe*    li^ei^ 
Voul.  H  ibcf 
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ther  is  he  the  miker  of  the  inftrument  i  be  b  rather  the 
fubje£l  of  A  fraud  praAifed  by  the  corporation  which 
v.'^^      'iffiies  to  him  this  unftatnpfed  memoraDdum  as  a  valid 
policy. 

As  to  the-fecond  point.  A  corporation  cannot  bind 
itfelf  by  a  mere  agreement,  it  can  only  contradi  by  deed, 
and  without  a  contract  which  could  be  enforced,  the 
intent  to  defraud  cannot  be  contemplated. 

Pooley^  for  the  profepution,  obferved,  that  after  the 
remoTai  of  the  goods  to  Bo/well  U^urt^  the  corporation 
had  undertaken  by  parol  to  indenmify  the  aflured  againft 
a  lofs  of  them  by  fire  ^  that  a  payment  had  been  made 
upon  the  faith  of  this  undertaking,  and  that  this  was  the 
ufual  courfe  of  dealing  of  the  corporation ;  and  he  con- 
tended  that  ^he  prifoner  himfelf  had  (hewn  by  his  con- 
du£k  that  he  confidered  this  as  a  beneficial  contra^ 
becaufe  it  was  in  proof  that  he  had  carefully  taken  the 
policy  out  of  the  houfe  at  the  time  of  the  fire,  and  bad 
delivered  it  to  a  friend  to  keep  for  him.    The  only 
quedion  is,  whether  there  is  fufficient  evidence  of  an 
intent  to  defraud  the  corporation.     It  is  argued  for  the 
prifoner,  that  jin  point  of  law.  although  a  perfon  fcts  fire 
to  his  houfe  with  a  manifeft  intention  to  obtain  money 
from  the  infurers,  yet  if  upon  the  inftrument  of  aflbrance 
he  could  not  legally  compel  payment  in  cafe  of  an  acci- 
dental lofs,  the  arfon  is  no  crime.    This  argument  is 
urged  to  ftrengthen  as  well  the  objedlion  arifing  from 
the  want  of  a  ftamp,  as  that  which  is  founded  on  the 
defedive  nature  of  the  inftrument.    But  to  examine  the 
latter  application  of  it,  for  the  prefent  putting  out  of  the 
queftion  the  want, of  ftamps,  let  the  cafe  be  put,  that  a 
perfon  aflured  having  fecretly  fet  fire  to  his  own  houfe, 
fucs  the  infurers  on  the  policy,  and  that  on  the  plea  of 
ftm  ejifanum^  the  defendants  eftablifti  by  evidence  that 
the  name  of  one  of  the  parties  was  affixed  to  the  inftru- 
I  mcnt 
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menc  by  attorney,  under  a  forged  deed  of  procuration.  iSo?. 

ThU  would  Ihcw  there  was  no  valid  contradl  upon  which       *      '     ^ 
the  Plaintiff  could  compel  payment :  but  could  the  quo  y, 

amm  of  fctting  fire  to  the  houfe  be  doubtful,  after  the  Cill80W» 
Plaintiff  had  brought  fuch  an  a£lion  ?  It  is  not  averred 
in  the  indidiment  that  the  goods  were  infured ;  therefore 
the  policy  was  not  produced  a$  evidence  to  prove  the  in- 
furance,  which  was  the  direft  objcdl  of  the  inftrument. 
It  was  produced  only  for  a  collateral  purpofcj  namely,  to 
proTC  the  intent.  Nothing  in  the  common  law  prohi« 
bits  the  produdion  of  thefe  inftruments  in  any  cafe.  It 
it  prohibited  only  by  the  revenue  a£ts  above  enumerated* 
Sttbf<qucntftattttcs,viz.  \%Ann.Ji.%.  c.  p,/.  14.  30G.  2, 
€.  19JS.  1. 5.  5  G.  3.  r.  35.  fs.  4.  10.  16  G.  3.  c.  34. 
/  5,  37  G.  3.  c.  90.  /f.  2,  3,  4.  impofed  additional 
duties  on  policies.  The  44  G.  3.  c.  98.  repeals  the  for- 
mer duties,  and  impofes  only  a  duty  of  is.  on  each  poli- 
cy with  a  further  duty  ad  'Oalorem  :  the  8th  fedion  con- 
firms the  provifions  contained  in  all  former  ftatutes  for 
enforcing  payment  of  the  duties.  Throughout  ihc  whole 
of  thefe  numerous  a£ls  the  intention  of  the  Lcgiflaturc  , 

in  prohibiting  thefe  inftruments  to  be  given  in  evidence^ 
unlefs  ftamped,  has  been  merely  to  fecure  the  payment 
of  the  duties.  The  fame  doftrine  then  applies  here 
which  was  recognized  in  The  King  v.  Reculiji^  in  which 
cafe  the  Judges  determined  upon  a  fimilar  regulation, 
cnaftcd  in  the  ftat.  31  G.  3.  c.  25.  with  refpeft  to  un- 
ft;ifnped  bills  and  notes ;  that  the  Legiflature  had  in  con- 
templation only  the  pcrfon  who  made  the  inftrument^ 
and  that  the  adl  was  intended  to  hinder  that  pcrfon  froni 
enforcing  his  contraS,  and  thereby  deriving  a  benefit 
from  his  omiffion  to  pay  the  duty.  The  ftatutes  of 
William  and  of  Anne  confine  the  prohibition  to  the  per- 
fon  who  does  the  aa.  The  fame  argument  alfo  applies 
hf'rc  which  is  ufed  in  The  King  v.  RecuUJly  that  if  the 
anftamped  inftrument  could  not  be  received  for  any 
H  2  purpofe 
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iSfoy.  purpofe  whatfocver,  it  could  not  be  received  as  evidence? 

ir^^"*^  iifanadliou  to  recover  the  penalty  for  not  ufing  the 
V.  ftamp.    The  a£l  meant  that  a^n  undamped  inftrument 

GiLLsoN.  (hould  not  be  ufed  according  to  th'c  irttcntion  of  the  par- 
ties, as  an  effe£live  and  opefative  inftrument  of  fuch  fort 
as  it  purports  to  be ;  Co  the  end  that  the  perfon.defraud^ 
ing  the  revenue  may  be  puniflicd  by  lofing  his  fecurity, 
and  in  many  cafes  his  debt  alfo.  But  for  other  purpofes 
It  may  be  ufed.  The  fame  law  which  intended  that  the 
inftrument  fiiould  be  inadmiffible  where  the  efFedt  of  eaL-« 
eluding  it  would  be  to  punifti  the  party,  did  not  intend 
that  it  ftiould  be  alfo  tnadmiflible  where  its  exclufion 
would  protefl  him  againft  the  puniQiment  due  for  fome 
orhet  offence,  which  wUa  to  be  proved  by  the  collateral 
cvidencie  of  this  papef.  Accordingly,  for  the  purpofe  of 
puniftiing  offences',  urtftampcd  inftruments  have  been 
Uniformly  admitted  in  evidence.  In  The  King  v.  Ha'aikef^ 
woody  long  before  the  pafling  of  31  G.  3.  4.  25.  Bald'ujyn 
contended  that  the  forge4  bill  was  mere  walle  paper  and 
could  not  be  read,  but  ihc  conviftion  was  held  right  5 
and  in  %he  King  v.  Morton^  the  Judges  all  agreed  they 
xnuft  be  governed  by  Hawkefwood*s  cafe.  It  is  not  ne- 
ceffary,  in  order  to  conftitute  a  fcrgery,  that  the  inftru- 
ment fliould  be  fuch  as,  if  genuine,  would  be  available  in 
law*,  A  man  may  equally  be  defrauded  of  a  voluntary 
as  of  a  compulfory  payment.  In  The  King  v.  Recuiiff^ 
Grofe  J.  faid,  "  the  qucftion  whether  the  inftrument  is 
«  or  is  not,  a  promiffory  note,  depends  on  Its  tenor,  not 
«  on  the  circuihftance  of  its  being  ftamped  or  un^ 
«'  ftamped."  So,  a  forgery  may  be  committed  of  the 
will  of  a  living  perfon,  although  a  will  can  have  no 
cffea  till  after  the  teflator's  deceafe.  Rex  v..  Sterlin^^ 
I  Leach  Cr.  Caf.  117.  Rex  v.  Cagan^  2  Leack  Cr.  Caf. 
503.  The  fame  principle  was  recognized  in  the  qafe  of 
Japhet  Crook,  Sir.  got.  who  forged  aleafe  and  rcleafe 
coiitaining  fa  dcfeaivc  a  dcfcription  of  the  prcmifes  thai: 
3  nothing 
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lathing  cou4d  have  pafied  thereby  if  the  deeds  had  been 
authcniic.  C^h  and  Squires  wrre  tried  at  the  Old  Bailey 
tvo  feilions  fince,  brforc  the  recorder,  upon  an  indifl;- 
menc  for  larcenyof  two  bills  cf  exchange  and  a  banker'^ 
cheeky  the  taking  of  which  is  made  fcIoQy  by  2  G.  2» 
'•^S-  /•  3*  By  3  I  G*  3-  ^'  ^S' /*  4»  cJ^ecks  on  bankers,' 
in  which  certain  requifites  are  obferved,  are  exempted 
from  tbe  ftamp  duty.  The  bills  of  exchange  were  not 
found  09  the  prifonefs,  but  the  check  that  had  been  loft 
wtth  the  bills  was  found  on  them,  the  tenor  of  which 
omitted  to  (late  the  place  where  it  was  drawn»  and  which 
therefore  required  a  ftamp.  An  objc£lion  was  made  to 
the  receivinjj^  of  this  in  evidence,  but  the  rec9rder  faid, ' 
'*  Though  the  paper  is  not  a  fubje£l  of  iarceny,  it  is 
"  evidence  to  go  to  a  jury,  that  he  who  had  this  in  his 
"  pofTcfllon,  ftote  the  other  things  which  were  loft  to- 
"  gcthcT  with  it."  So,  if  gold  or  notes,  which  the 
owner  could  not  otherwife  identify,  were  wrapped  up 
in  an  unftamped  policy,  and  were  ftolcn,  the  policy  might 
be  given  in  evidence  for  the  purpofe  of  identifying  (he 
gold  or  notes. 

Knapp  in  rcply.^  In  the  cafes  laftly  cited,  the  material 
only  of  the  policy  could  be  ufed,  as  the  material  of  the 
check  was  yfc4>  for  the  mere  purpofe  of  identifying  the 
property  that  accompanied  ir,  as  a  handkerchief  or  any 
other  wrapper  might  be.  It  was  not  nectfTary  to  read 
the  contents  of  the  check  for  that  purpofe.  But  the 
tenor  of  it  wa9  not, 'nor  could  be  given  in  evidence  as 
ibe  contents  of  an  inftrument  available  at  law,  in  which 
charader  the  profecutor  feeks  to  give  in  evidence  the 
inftnimcnt  in  qucftion.  Where  the  words  of  a  ftatute 
are  general,  the  Court  will  not  narrow  theix  meaning 
^hen  they  are  to  be  applied  cgntra  reum.  Neither  of  the 
a^8  contains  any  exception  of  particular  purpofes,  iox 
which  unftamped  inftruments-  may  be  received.  The 
H3  37  6<«i 
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Jan.  a6. 


A|i  admiflion 
inade  by  oae  of 
two  partnerft>  af- 
ter the  diflblution 
of  the  partner- 
fhip,  concerning 
joint  comrade 
that  took  place 
during  the  part- 
inerfliipf  is  com 
petcnt  evidence 
to  charge  the 
Other  partner. 


Wood  and  Otijcrs,   Affignees  of  ffus«EY  am4 
Others,  v.  Braddick.      '    ' 


'T'HIS  was  an  a£lion   brought  to  recover  from  tl 
Defendant  the  proceeds  of  certain  linens,   whic 


^^'^C^/y 


the 

proceeds  of  certain  linens,  which 
the  bankrupts',  in  the  year  >I796,  had  configned  for 
fale  |n  America^  as  the  Plaintiffs  alleged,  to  the 
Defendant  .jointly  with  one  Cox^  who  was  then  his 
partner,  but,  as  the  Defendant  contended,  to  Cox 
only.  The  Defendant  pleaded  the  general  iffue,  and  the 
-ft^ttite  of  Iirnitations:  at  the  trial  at  Gutlihall^  before 
Mansfield  C.  J.  the  Plaintiffs  produced  in  evidence  a  let- 
ter from  Cw,  dated  the  24th  of  June  1 804,  Rating  a 
balance  of  919/.  to  be  then  due  to  the  bankrupts  upon 
this  confignmcnt.* 

It  was  if)  proof  that  on  the  30th  of  Jujy  i8ost,  jBr/idf- 
d}ck  and  Cox  difToived  their  partncr(hip,  as  from  the  171K 
of  NovemhKjt  1 800, 


Coclell  and  Lens  Serjts.  ohje£led,  that  this  letter  being 
written  after  the  diflblution  of  the  partnetfliip,  was  not 
admiflibie  evidence  to  charge  Bradiick.  The  Chief 
Juflice  overruled  the  obje3ion,  but  referved  the  point : 
and  the  jury  being  of  opinion  that  the  agency  was  under«^ 
taken  by  Cox  on  the  partner(hip  account,  found  a  verdidi 
for  the  Plaintiff.         '       .   ' 

Cockell  Scrjt.  now  moved  for  a  new  trial.  He  cited  a 
cafe  of  Pethcrick  v.  Turner  and  Another^  tried  in  Mich. 
term  42  Geo  3.  before  Lord  Ahanley  C.  J,  **  jfJTum^t 
for  wages  againft  two  Defendants,  who  had  been 
partners.  One  of  them  fufferrd  juigmfnt  to  go  by 
default:  the  other  pleaded  non  affumpfti.  At  the  trial 
the  Plaintiff  propofed  to  read  in  evidence  the  anfwera 
\     *  " which 
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which  the  firft  mentioned  Defendant  had  put  in  to  a  bill 
Jn  the  Exchequer,  filed  after  the  diffblotion  of  the  p»rt- 
ncrfliip  againft  the  fame  parties :    the  bill  chargcfi  col- 
luGon,  and  alfo  charged  that  the  debt  for  which  this  ac- 
tion was  brought,  had  oot  been  paid  i  the  anf^^er  denied 
tbe  coliufion,    but  admitted  the  money  had  not  been 
paid.    I^ord  AlvanUy  C.  J.  held  that  it  would  have  been 
good  evidence  againft  the  Defendant  who  put  in  the 
anrweri  but  that  being  m^de  after  the  difljlution  of  the 
partntrfhip,  it  could  not  be  received  as  evidence  againft 
ihc  other  pcfendant,  and  rejcfled  it.'*     Cockell  Serjt.  iq- 
fcrred  from  this  cafe,  that  the  evidence  giyen  by  a  part- 
ner after  the  partnerOiip  had  ceafcd,  is  not  admiflible  fqr 
the  purpofe  of  proving  the  joint  undertaking  of  himfelf 
and  nis  former  partner,  even  though  the  former  exiftence 
of  their  partnerfhip  is  cdal^Iifiied  by  other  proof. 

MANSFitLD  C.  J.  Clcfarly  the  admiffion  t)f  one  part- 
ner, made  after  the  partnerfliip  has  ceafcd,  is  not  evi- 
dence to  charge  the  other^  in  any  tranfadtion  which  has 
has  occurred  fince  their  feparation  :  but  the  power  of 
partners  with  refpeft  to  rights  created  pending  the  part- 
nerfliip, remains  after  the  diiTolution.  Since  it  is  clear 
that  one  partner  can  bind  the  other  d taring  all  the  part- 
nerfhip,  upon  what  principle  is  it,  that  from  the  moment 
when  it  is  diflblved,  his  account  of  their  joint  contrafks 
fhould  ceafe  to  be  evidence  ?  arid  that  thofe  who  are  to- 
day as  one  pcrfon  in  inter^ft,  (hould  to-morrow  become 
entirely  diftin£t  in  intereft  with  regard  to  paft  tranfac« 
tions  which  occured  while  they  were  fo  united  ? 

Heath  J.  Is  it  not  a  very  clear  propofition,  that 
when  a  partnerfliip  is  diflblved,  it  is  not  diflblved  with 
regard  to  things  paft,  but  only  with  regard  to  things  fu- 
ture ?  With  regard  to  things  paft,  the  partnerfliip  con- 
tinacsi  and  always  muft  continue. 

Qficlell  took  nothing  by  his  motion. 


I«J 
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Jan.  »7.  Clarke  v.  Crejico. 

^/.  Whether  npHE  Defendant,  who  was  ftated  to  be  conful  gene* 
aconful  is  prifi-    X    ^^j  ^j  ^^^  Sublime  Porte  m  London,  being  in  cuaody 

under  an  arreft,  a  rule  nifi  was  obtained  in  the  la(t  term 
for  bis  difcharge* 

Bayley  Serjt.,  in  the  fame  term,  (hewed  caufe  againft 
the  rule.  He  contended,  i ft,  That  in  fa£k  ihc  appoint- 
ment of  the  Defendant  had  been  exprefsly  revoked. 
2dl7,  That  the  privilege  from  arreft  did  not  extend  to 
the  office  of  conful.  It  Is  not  conferred  bjr  any  ftatute : 
the  a£l:  of  7  Ann.  c.  I2.  fpeaks  only  of  '^  ambafiadors  or 
<'  other  public  minj^ers"  But  a  conful  is  not  a  puMic 
tninifter.  Vattel^  B.  2.  c.  2.  /.  34.  It  is  no  part  of  his 
office  to  tranfadl  bufinefs  between  the  two  ftates.  The 
principal  objedis  of  his  appointment  are  to  decide  con* 
troverGes  among  perfons  of  his  own  nation,  and  to  give 
them  from  time  to  time  fuch  advice  and  information  a$ 
may  be  necefTary  for  the  direction  of  their  condufl,  and 
for  the  regulation  of  their  commercial  concerns.  lu 
Barbuit*Q  cafe,  Ca/e^  Temp.  Talb,  28 1.,  although  there 
was  no  deciCon  upon  this  point,  yet  the  opinion  of  Lord 
Talbot  was  againft  the  privilege.  To  extend  the  exemp- 
tion to  perfons  in  this  fituation  would  be  attended  with 
much  inconvenience ;  becaufe  they  are  generally  engaged 
in  trade,  and  are  frequently  fubje£ls  of  the  country  in 
which  their  office  is  exercifed.  Neither,  according  to 
the  beft  authorities,  is  the  perfon  of  a  conful  privileged 
fronfi  arreft  by  the  law  of  nations.  fFicquefort,  in  liis 
treatife  entitled  The  Ambajfador^  B.  i.  f,  5.,  obferves^ 
<*  that  confuls  are  only  merchants,  who,  notwithftand- 
ing  their  office  of  judge  in  the  controverfies  that  may 
arife  between  thofe  of  their  own  nation^  carry  on  at  the 
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fame  timft  their  own  traffic,  and  arc  liable  to  the  juftice 
€f  the  place  where  they  refide,  as  well  jn  criminal  as  civil 
matters ;  which  is  altogether  inconfiftcnt  with  the  quali- 
t?  of  public  miniftcr."  But,  3dly,  this  appointment 
being  derived  from  the  late  Sultan  Selim^  is  determined 
by  the  depoGtion  of  that  monarch.  Several  months  have 
elapfed  fince  that  event ;  the  defendant  has  continued  to 
reGde  in  this  country,  and  if  the  privilege,  {Provided  it 
ever  exifted,  be  held  ftlH  to-continucj  no  period  can  be 
alEgncd  for  its  termination. 


1808. 


5g/?Serjt.  copjirhf  denied  that  the  Defendant's  ap« 
pointroent  had  been  revoked.  2dly,  As  to  the  general 
queftion  whether  a  conful  was  privileged  from  arreft,  he 
obfcrvcd,  that  in  the  cafe  of  Triquct  v.  Bath^  3  Burr.  1481* 
lord  Mansfield  recognizes  and  confirms  the  do£trine 
hid  down  in  Barbuit^s  cafe  by  Lord  Talbot^  who  '<  de« 
''  dared  his  clear  opinion  that  the  law  of  nation^  in  its 
**  full  extent  was  part  of  the  law  of  England*'*  It  would 
be  fuflicient  therefpre  to  fiiew  that  by  the  law  of  nations, 
a  cooful  is  entitled  to  this  privilege,  without  enquiring 
whether  he  is  in  the  ftrift  fenfc  of  the  words  a  public 
mioiftcr.  Vatiel^  B.  a.  r.  2.  /  34.  in  treating  the  fub-  - 
jeft,  obfcrves,  "  that  the  fovereign,  by  the  very  a£l  of 
receiving  him,  tacitly  engages  to  allow  him  all  the  liberty 
and  fafety  neceffary  to  the  proper  difcharge  of  his  func* 
tions,  without  which  the  admiflTion  of  the  conful  would  * 
be  nugatory  and  dclufive.  His  fun6)ions  require  that  he 
(bould  be  independent  of  the  ordinary  criminal  juftice  of 
the  place  where  he  refldcs,  fo  as  not  to  be  molefted  or 
imprifoned,  unkfs  he  himfelf  violate  the  law  of  nations 
by  fome  enormous  crime."  With  refpeft  to  the  opinioti 
of  Wicquefort  he  has  alfo  (hewn,  {lb.)  that  the  inliances 
to  which  that  writer  refers  contradi^  the  pofition  which 
they  are  cited  to  eftabliOi.  It  is  admitted  that  in  Bar* 
^it\  cafe  there  was  no  decifion  againll  the  claim  \  and 
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1808.  the  reporter  mentionB  in  a  note,  that  "  the  pcrfon  wai 

afterwards  difchargcd  by  the  ftrcretaryls  office  fatisfying 
the  creditors,"  fo  ftrong  was  the  opinion  in  favour  of  the 
privilfgc.  Though  it  fometimcs  happens  that  a  ccnful 
is  a  native 'of  the  country  in  which  his  office  is  cxercifcd, 
the  government,  if  it  thinks  proper,  may  refufe  to  admit 
9  fubjed  to  aft  in  that  character :— the  fuppofcd  incon. 
vcnience  aridng  from  this  circumftance  may  tbertforc  be 
cafily  obviated.  As  to  the  3d  point,  he  denied  that  the 
Defendant's  privilege  was  afFcQed  by  the  depoiition  of 
his  fovcreign.  •*  A  mitiifter,  nctwithftanding  the  death 
of  his  mader,  ill II  continues  to  be  the  ipiniilcrr  of  the 
nation,  and  as  fuch,  is  entitled  to  enjoy  all  the  rights 
and  honours  annexed  to  that  charaftcr."  Vattely  B.  4- 
c*  9-  /•  t26.  It  is  h5%  duly  to  remain  m  the  country  to 
which  he  has  been  fcnt^  until  the  pleafure  of  his  new 
fovercign  be  knovj^n,  «*  If  he  be  recalled,  or  difnr>iffc?dp 
Jthbugh  hi^  funftions  ceafe,  his  rights  and  privileges  do 
not  impfiediatcly  expire ;  he  retains  them  till  his  retura 
to  his  fovereign,  to  whom  he  is  to  make  a  report  pf  hi^ 
fniffion."     Ih,f,  125. 

Mansfield  Ch.  J.  It  ha?  npt  been  clearly  proved 
that  the  Defendant  held  the  office  of  confal  at  the  time 
of  the  arrclt.  The  general  queftion  is  undoubtedly  of 
importance ;  but  it  is  not  necefTary  that  the  Court  (hould 
come  to  any  .determination  upon  it  at  prefent.  The 
'office  of  conful  is  indeed  widely  different  from  that  of  an 
ambaiTador  \  but  dill  the  duties  of  it  cannot  be  performed 
by  a  perfon  in  prifon.  Yet  I  fbould  have  fome  difficulty 
in  deciding  in  oppofition  to  Wicquefort^  who  is  an  au- 
thority of  great  ^yeight,  ;^nd  without  any  determination 
upon  the  queftion,  (for  in  the  cafe  beforeLord  Talbot  there 
was  no  decifion,}  that  a  conful  is  entitled  to  this  privU 
jege,  *  The  words  of  the  ftatute  ar^  «*  ambaflador  or  other 
Dublic  minifter."-    But  a  conful  is  certainly  not  a  public 

^niniftcc^ 
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miDiftcr.    Let  the  cafe  ftand  over  till  it  (hall  be  afcer-  *        i8c8. 
taiDcd  by  further  cYidence  whcilwr  the  appointment  of 
the  Defendant  has  been  revo!:cd. 


u. 


Clarks 

V. 

Cretico. 


Bajlty  haring  now  produced  an*  affidavit,  by  which  it 
ippearedthat  the  Defendant  had  .been  difmifled  fvona  his 
office  in  the  month  of  December  1806, 

The  Rule  was  difcharged. 


Marsh  and  Another  v.  Newell,  Jan.  is. 

DfSrSerjt.  on  a  former  day  had  obtained  a  rule  ntfi     If  a  Plaintiff 

to  cancel  the  bail-bond-  which  had  been  given  in  this  ^^P"^^  ^  "^^oti- 
A.  .       rt         .,  r      1  ....  *^'^  inftrumcni, 

atlion,  and  to  Hay  all  further  proceedings  thercm,  upon  ^^  yf,h\ch  he  is 

affidavits  which  dated,  that  the  Plaintiff,  on  the   13th  fuing,atthc  fame 

^iT  oi  December  laft,  arrefted  the  Defendant  upon  a  note  ^1"™^  ?«^'"o'  "«" 

for  820/.  drawn  by  the  Defdhdant,  and  payable  to  the  he  docs  not  there - 

Plaintiff  or  bearer;  that  the  Plaintiflf,  being  indebtc^^i  to  by  part  wiih  his 

ont Frojl^  on  the  17th  of  December  paid  over  this  note  to  '"'S^^  of  adtion. 

him;   that  FreftfiiW  held  it,  and  was  duly  entitled   to  ^^^^^f^hede- 
V  .    •  A  T^  pontary  iue«  on 

hold  It,  and  that  he  alfo  had  arrefted  the  Defendant  upon  the  fame  inflru- 

the  fame  inftrument.  ment,  the  Com  t 

will  not  at  the 

Baylej  Scrjt.  now  (hewed  caufe  on  affidavits,   which  D^f^jn^ant  fta 

ftatcd,  that  the  Plaintiff  had  depofited  this   note  with  the  proceeding's 

Profit  not  as  a  payment  in  fatisfaftion  pio  tanto^   but  inthcfira  aaion. 

merely  as  a  collateral  fecurity,  and  had  at  the  fame  time     'S'^'''^- That  the 
'  '  Court  would  re* 

informed  him  of  the  aflion  which  was  then  pending,  ftr^jn  ,1,^  j^pQ, 

He  therefore  contended  that  the  Plaintiff  had  not  parted  fitary  from  fuing 

on  the  inftru- 
»ent,  on  the  ground  that  he  receiving  it  with  notice  of  the  fuit  then  pending, 
nuft  be  confidcred  as  baviog  confented  that  the  firft  aAion  (hall  proceed. 

with 
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l8o8*         with  his  right  of  adioo,  and  was  entitled  to  proceed  to 

*- "^    ^       recover  the  fum  feciared  by  the  note. 
Marsh  ,  ,  '    ■ 

^  KEWBLLi  s^ji^  contra.     The  Plaintiff  having  parted  with  the 

note,  has  loft  his  right  to  proceed  with  the  adiion :  but 
even  if  this  be  confidered  only  as  a  qualified  depofit, 
and  that  the  tStGt  of  it  is  only  to  fufpend  the  right  of 
a£lion,  the  Plaintiff  is  not  entitled  to  hold  the  bail-bond 
in  the  mean  time. 

The  Court  at  firft  recommended  that  the  note  ihould 
be  depofited  with  the  prothonot»ry,  and  that  the  firft 
a£tion  only  (hould  proceed,  for  the  benefit  of  both 
Plaintiffs  \  but  Froft  was  not  before  the  Court  toSacccde 
to  this  propofal. 

Per  Curiam.  The  Plaintiff  could  not,  after  having 
parted  with  the  pofftffion  of  the  note,  commence  an 
adlion  on  it ;  but  as  he  accompanied  his  transfer  with 
notice  of  the  adion  which  was  pending,  Fro/I  could  not, 
after  this  notice,  be  permitted  to  bring  a  fecond  aflion 
againft  the  Defendant ;  for  the  circuniftances  infer  his 
confent  that  the  firft  action  (hould  proceed.  The  Plain- 
tiff's pbffcffion  of  the  bail-bond  cannot  be  hurtful  to  the 
Defendant,  provided  that  he  is  not  liable  to  fubfcquent 

arrefts. 

•Ruledifchargcd. 
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The  King  v.  The  Sheriff  of  Lokdon,  in  Pea-       Jan:Q!L 
.    COCK  v.  Leigh, 

A  Bailable  writ  having  iflucd  at  the  fuic  of  Peacock^  re*      The  Plaintiff 

turnable  in  lad  Eq/ier  term,  the  flieriff  was,  on  the  "^"*  proceed 
ijth  pf  Aprils  ruled  to  return  the  writ  j  but  he  was  not  t^^I,°n  a^y^iifo^^ 
ferved  with  z  rule  to  bring  in  the  body  till  the  7th  of  a]>]e  time,  and 
November  fqjiowing,  at  which  time  the  Defendant  hav-  after  that  ia 

ing  Afcondcd,  and  the  bail  below  having  become  bank.  ^''^P^*^  ^^  ^*"* 

S       ,    .,        ,        «.  .  •  1      notreforttothe 

rupC  no  bail  to  the  action  were  put  m,  and  an  attach-  nieriflT,  although 

meifc  iflued.     BeJI  Seijt.  had  on  a  former  day  obtained  a  he  b^d  been  dc- 

nile  to  fct  it  afide.  >»y«<*  *>y  Mtmi^% 

>-  to  propofala  for  a 

compromife 
Selleti  Serjt.  now  endeavoured  to  fupport  the  attach-  made  by  the 

meot  upon  an  affidavit  which  ftated  that  the  PlaintiiF  Dcfeodaov 

had  during  the  whole  of  Eafter  9^nA  Trinity  terms  been 

amufed  by  the  Defendant  with  offers  of  compromife, 

which  eventually  proved  incffeftual ;  and  that  in  Eajicr 

term  lad  the  bail  were  folvent  \  and  he  contended  that 

the  negotiation  was  no  reafon  why  the  Plaintiff  fliould 

lofe  his  remedy  againft  the  flieriff. 

The  Court  held,  that  the  negotiation  did  not  fuperfede. 
the  neceffity  of  proceeding  within  a  reafonable  time 
againft  the  (heriff.  If  he  had  been  a  party  to  the  pro- 
pofals,  the  confequence  might  have  been  different.  No . 
time  had  been  precifely  fixed  to  Umit  the  (heriff's  liabili* 
ty,  but  two  terms  and  a  long  vacation  had  in  this  cafe 
elapfed  before  any  proceedings  were  hadj  and  the  pre* 
lent  application  was  much  too  late. 

Rule  abfolute  with  Gofts  (a). 

{a)  Vide  Rex  v.  Sheriff  of  Surrey^  7  TVrw  Rep.  45a,  > 
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7««-  *9-         ^  Lightly  v.  Clousto^, 

The  mafter  of  ''VHIS  was  an  action  of  indebitatus  affumpfit  **  for  work 

•n  ippreniicc,  cc  and  labour  performed  for  the  Dcffcndant  at  lUs 

A      <\T     T*  ^    **  rcqucft.  by  one  Thomas  Sinclair ^  the  apprentice  of  the 

'  Service  to  work      **  Phiniiff  legally  bound  to  him  by  indenture,  for  a  trrnt 

for  another  per-    «c  q{  yrars  at  the  time  of  the  work  and  labour  fo  pcr- 

fon,  may  waiTc  4,  perform  d  exifting  and  unexpired,  and  to  the  profits 

hif  atiiofi-for  tbc  ^                              o                    r        »                        r 

tort   and  bring  **  and  receipts  of  whofc  work  and  labour  the  Plaintiff 

an  adion  oiin-  «  was,  as  the  maft(;r  of  the  faid  apprentice,  by  law  enti- 

Mitatus  affump^^  u  j^^^j^..     The  Defendant  fcduced  the  apprentice  from 

labour  done  by  onboard  the  FlaintifF's  fliip  xti  Jamaica]  and  employed 

bis  apprentice,  him  as  a   mariner  to  aflift  in  navigating  his  oWn  (hip 

igainfttbcpetfon  f^om  Port  Royal  home.     The  caufc  was  tried  at  the  Ct- 

"^""xr^llL  ''"«'  *^^^'  ^^'''''^  ^^'■"^  ^*^  ^''^''^^  Mansjield  Ch.  J.  Thtf 
jury  found  a  verdict  for  the  Plaintiff,  fubje£l  to  the  oph-' 
nion  of  the  Court  on  the  following  objed ion,  namely^ 
that  the  Plaintiff  ought  to  have  declared  in  a  fpecial  ac- 
tion on  the'  cafe,  and  that  indebitatus  ojfumffit  would 
not  liCi^, 

Accordingly  Bejl  Scrjt.  having  on  a  former  day  ob- 
tained a  rule  n\fi  for  fetting  afide  the  verdict  and  enter&ig 
a  nonfuit, 

Shepherd  Serjt.  now  (lie wed  caufe.  It  has  been  de- 
cided that  this  declaration  is  good,  in  the  cafe  of  Eades  r. 
Vandeputt  5  Eafit  39.  which  w^s  an  a<3ion  brought  ex* 
prefsly  for  the  wages  earned  by  the  Plaintiff  ^8  appreolice, 
^ho  h^d  been  improperly  imprelTed,  and  compelled  to 
ierve  on  board  a  (hip  of  war ;  and  the  Court  there  held 
that  the  Plaintiff  might  recover.  Barber  v.  Dennis, 
I  Salk.  68.  The  widow  of  a  waterman  was  held  to  be 
entitled  to  two  tickets  which  had  been  earned  by  hef 

apprCotice 
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ipprtfldcc  during  bis  fenrice  at  fea.  In  Smith  v.  Hod/on^ 
^Tfrm  Rfp,  21J.  the  Court  exprefsly  detennined»  that 
although  trover  would  have  lain  for  the  goods,  yet  the 
aifignees  mi^t  affirm  the  fraudulent  contra^  of  the 
bankrupt,  and  recover  the  price  as  upon  a  fale  made  by 
themfdves. 


1808. 
Lightly 

Cl.0UST01l% 


Bejl  Serjt.  contra.  The  cafe  of  EaJes  v.  Vandeput^  as 
k  is  now  ftated>  cannot  be  law.  An  adlion  might  pet- 
baps  have  been  maintained  in  that  cafe  to  recover  the 
wages  in  the  {hape  of  damages  for  the  tort ;  but  all  the 
work  and  labour  which  the  apprentice  there  did,  muft 
lure  been  done  for  the  king  ;  fince  even  the  fervices  of 
fach  fervants  as  are  allowed  to  the  captain  of  a  king's  (hip 
are  wholly  gratuitous  to  him.  And  if  the  apprentice 
worked' for  the  king,  that  a£lion  could  not  be  maintained 
againit  the  captain.  Macbeath  v.  Haldimand,  1  Term 
Rfp»  172.  Barter  v.  Dennis  was  a  cafe  of  trover,  which 
can  furnifli  no  authority  for  this  form  of  allien,  and  it  is 
ofthelefs  weight  becaufe  one  point  which  is  there  re- 
ported cannot  i>e  law,  namely,  that  it  is  immaterial  whe- 
ther the  perfon  who  performed  the  fcrvice  was  legally  an 
apprentice  or  not.  The  analogy  drawn  from  that  clafs 
of  cafes  in  which  goods  have  been  tortioufly  taken  and 
fold,  and  the  Plaintiffs  have  been  permitted  to  waive  the 
trefpais,  and  fue  for  the  proceeds  of  the  fale,  as  money 
had  and  received  to  their  ufe,  is  not  applicable  here.  It 
is  of  pernicious  tendency  more  largely  to  extend  this 
form  of  adion,  in  which  the  Defendant  is  not  apprifed 
by  the  declaration  of  the  nature  of  the  claim  that  is  made 
on  him.  It  is  necefiary  to  prcferve  the  diflinflion  be- 
tween  caufes  of  aftion  which  arife  ex  deliBoj  and  thofe 
which  arife  ex  contra^u,  or  there  would  be  no  limits  to 
the  perverfion  that  would  enfue.  A  caufe  was  tried 
before  Ejre  C.  J.  in  which  the  Plaintiff  declared  in  af^ 
/»«^/,  that  the  Defendant  undertook  not  to  beat  him 

Vol.  LI  m 
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i8c8.  in  •  iropge  to  the  Eafi  InJ&a.  *  Eyre  Ox,  J.  bcld  lie 

^-    -'     ^       could  not  neoover. 

LunfTLY 

V. 

^■'®'*^<'**  Mansfield  C.  J.    It  is  difficult  upon  principle  to 

diftingoiOi  this  cafe  from  thofe  that  have  arifen  on 
bankruptcies  and  executions,  and  in  which  it  has  been 
held  that  trover  may  be  converted/  into  an  a£Uon  for 
money  had  and  received,  to  recover  the  fom  produced  by 
the  fate  of  the  goods.  I  (hould  much  doubt  the  cafe  sf 
^niiib  V.  HoJyin^  but  that  I  remember  a  cafe  fe  long  bacic 
as  the  time  of  Lord  Chief  Juftioe  Eyre  in  the  reigo  of 
George  the  fecond,'in  which  the  fame  thing  was  held,  i 
ftould  have  thought  it  better  for  the  law  to  have  kept 
its  courfe  :  but  it  has  now  been  long  fettled,  that  in  cafet 
of  fale,  if  the  Plaintiff  chufes  to  fue  for  the  produce  of 
that  fale,  he  may  do  it :  and  the  praAice  is  beneficial  to 
the  Defendant,  becaufe  a  jury  may  give  in  damages  for 
the  tort  a  much  greater  fum  than  the  value  of  the  goods. 
In  the  prefent  cafe  the  Defendant  wrongfully  acquires 
the  labour  of  the  apprentice :  and  the  mafter  may  bring 
*  his  zQXoM  for  the  feduAion.  But  he  may  alfo  waive  bis 
right  to  recover  damages  for  the  tort»  and  may  fay  that 
he  is  entitled  to  the  labour  of  his  apprentice,  that  he  is 
confequently  entitled  to  an  equivalent  for  that  labour, 
which  has  been  beftowed  in  the  fervice  of  the  Defeod- 
ant*  It  is  not  competent  for  the  Defendant  to  anfwer, 
that  he  obtained  that  labour,  not  by  contraA  with  the 
mafter,  but  by  wrong  \  and  that  therefore  he  will  not 
pay  for  ic.  This  cafe  approaches  as  nearly  as  pofliblc  to 
the  cafe  where  goods  are  fold,  and  the  money  has  found 
its  way  into  the  pocket  of  the  Defendant. 

^  .  HiATH  J.    So  long  back  as  the  time  of  Charles  the 

fccond,  it  was  held  that  the  title  to  an  office,  under  an 
adverfe  pofleffion,  might  be  tried  in  an  a^ton  for  the  fees 
ef  the  office  had  and  received ;  and  Holt  Ch.  J.  held  it 

cleat 
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dear  law,  tiiatifa  pcrfon  goes  and  receives  my  rent»  l8d8. 

from  my  tenants,  I  may  bring  my  a£lion  againft  him  for  '      -    -^ 

money  had  and  received.    It  is  for  the  benefit  of  the  v. 

Defendant  that  this  form  of  adion  fliould  be  allowed  to  Clouitob. 
ftenil,  for  it  admits  of  a  f(et-o%  and  dedu&ions,  which 
ioidd  not  be  sllowed  lii  an  adion  framed  on  the  tort. 

Rule  difcharged* 


Weston  v.  Emes.  T^*-  »9- 

TTHIS  W2$  an  adion  on  a  policy  of  infurance  on    f'™^*  ^''If T! 

JL  of  what  pafled  at 

goods  from  Surinam  to  London f  in  (hip  or  (hips,  the  time  of  cffcft- 

At  the  trial  of  this  caufe  at  the  fittings  after  laft  Trinity  ing  a  policy  is  not 
teiro,  before  MamjUld  C.  J.  the  Defendant  propofed  to  admi^Wc  to  re 
V  1        .  e     n-  cx'        1  1.      r  -  (train  thc  cffca 

prove,  that  at  the  time  of  clFecling  the  policy  fome  of  ^^  ^^^  policy. 

the  Qoderwriters  objeAed  to  the  rifle  on  (hip  or  (hipSj 
bccaofe  they  bad  already  undei*written  policies  to  a  large 
acnoant  on  goods  by  the  Woolton^  which  was  known  to 
be  10  the  flvrct  boand  from  Surinam  to  London ;  where* 
upon  the  broker  faid,  *«  I  can  bar  the  Woolton^  for  here 
"  is  my  letter  of  orders :'  this  was  a  letter  in  which  the 
Plaintiffs  ezpreflfed  their  wifli,  that  *^  as  their  (hip  (the 
"  Woolton)  could  not^  bring  the  vwhole  proceeds  of  her 
*'  cargo,  and  the  captain  would  of  courfe  (hip  produce 
^  npon  other  (hips,  their  broker  (hould  iiifure  for  them 
«  3000/.  on  ibip  or  (hipSi  Surinam  to  Great  Britain/* 
They  added,   <<  that  they  thought  they  (hould  have  a 
*'  fliipment  on  board  the  Minerva.*'    Mansfidd  C.  J.  ve- 
jeded  this  evidence.    The  Defendant  after  this  oonver- 
fation  fttbfcfibed  the  policy  on  Jbip  or  Jhips.    The  IFoot* 
|0«  being  loft,  the  Plaintiffs  declared  the  infuranoe  to  be 
«n  foods  bj  that  (hi^    Verdia  for  the  Plaintiff. 

I  a  Vaughan 
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i8oj!.  Vau'ghan  Serjt.  having  obtained  a  rule  ntfi  {at  a  new 

triali  on  the  ground  that  the  broker's  evidence  ought  to 
have  been  received, 

Sbepherd'Setjt.  now  (hewed  caufe.  He  in  lifted  on  the 
dangerous  fituation  in  which  a  merchant  would  be  placed 
by  the  admiflion  of  this  evidence ;  for  his  only  know- 
ledge of  the  terms  of  the  contra^  of  aflurance  is  derived 
from  the  policy  which  is  put  into  his  hands :  if  that, 
which  pcrfuadcs  him  he  is  fecure,  becaufe  it  purports  to 
cover  his  rifk^xan  be  explained  away  by  parol  teftimony^ 
he  lies  wholly  at  the  mercy  of  the  broker.  This  is  no 
latent  ambiguity,  which  may  be  explained  by  parole  evi- 
dence ;  nor  is  it  a  mifreprefentation,  as  it  would  have 
been  if  the  broker  had  faid  **  there  is  no  fuch  (hip  as  the 
"  Woohon  in  the  fleet."  This  is  a  dirc£k  contradiaion 
of  the  contraf},  juft  as  if  a  broker  eflFeding  by  a  written 
inftrument  a  fale  of  goods  at  50/.  a  ton,  (hould  whifper 
to  the  purchafer  that  he  (hould  have  them  at  30/. 

Baylej  Serjt.,  on  the  fame  (ide,  was  ftopped  by  the 
Court. 

Vaughan  Serjt.,  in  fupport  of  the  rule,  contended  that 
parole  evidence  is  fometimes  admiflible  to  narrow  the 
cffea  of  a  policy,  as  in  the  cafe  of  Macdowal  v.  Frafer^ 
DougL  260.,  where  an  iufurance  was  t&Cttd.  on  a  (hip 
from  New  Tork  to  Philadelphia^  and  it  had  been  falfely 
rcprefented  that  (he  was  arrived  at  the  Delaware.  The 
efie£t  of  this  mifreprefentation  was  to  narrow  the  ri(k  to 
fuch  part  of  the  voyage  as  lay  between  the  Detaiuare  and 
Philadelphia  s  yet  parole  evidence  of  that  mifreprefenta- 
tion was  admitted.  This  is  a  mifreprefentation.  The 
words  «  I  bar  the  Wooltoni^  either  mean  that  the  Plaintiff 
had  no  goods  on  board  the  Woolton^  and  would  fend  the 
goods  by  the  Minerva  \  or  elfe  they  are  an  undertaking 
S  made 
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made  by  the  PlaintifF,  who  might  alike  declare  on  what  i8o8* 

(hip  the  policy  ihould  attach,  or  on  what  fhip  it  fhould 
not  attach,  that  he  would  never  declare  an  intereft  in 
goods  by  the  Wooltoru  In  the  cafe  of  HenUe  v.  The 
Royai  Exchange  Injur ance  Company y  l  Vef,  31S.  Lord 
Hardwicke  Ch.  acknowledged  the  principle^  that  a  court 
of  equity  would  order  a  policy  to  be  altered  in  confor- 
mity to  the  intention  of  the  parties,  even  after  a  lofs. 
Nay,  at  law,  there  is  a  cafe  which  was  cited  by  Holt, 
before  Pemberion  C,  J.,  where  on  an  infurance  from 
Archangel  to  the  Z)owffj,  and  thence  to  Leghorn^  with  a 
parole  agreement  that  the  policy  ihould  not  attach  till  a 
certain  period,  it  was  held  the  PlaintiQ*  could  not  reco- 
ver b  contravention  of  the  parole  agreement.  1  Mar* 
Mh  ^47- 

The  Court  intimated  that  the  cafe  cited  could  not  be 
law>  as  it  is  there  reported ;  but  exprefied  their  opinion 
that  it  could  not  have  Lccn  fo  decided^  and  that  there 
mud  have  been  feme  cuftom  of  a  particular  trade,  or 
fome  general  pra£tice,  as  a  ihip  warranted  to  fail  with 
convoy,  is  entitled,  notwithflanding  the  warranty,  to  go 
round  to  Port/mouth  without  convoy:  and  aft^r  obfcrv- 
iDg  that  the  letter  in  qu<*ilion  clearly  would  not  autho- 
rize the  broker  to  except  the  Woolton,  they  determined 
that  the  evidence  could  not  be  admitted,  without  abarf- 
doning  in  the  cafe  of  policies  the  rule  of  evidence  which 
prevails  in  all  other  cafes  *,  and  that  it  would  be  of  tiie 
worft  effefl,  if  a  broker  could  be  permitted  to  alter  a 
policy  by  parol  accounts  of  what  paflfed  when  it  was  ef« 
fedlcd.  The  Court  alfo  obferved,  that  Lord  Mansjieli 
fays  of  mifreprefentations,  that  they  muft  be  of  a  matter 
collateral  to  the  contrad  \  but  that  this  was  part  of  the 
contract. 

Rule  difcharge<L 
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i8o8. 


■v^ 


^ 


Jan.%<i'*  'Gardner  t;*  Moses* 

Watson  v.  Moses. 

If  witncflcs  arc    JlE&T  Scrjt.  having  obtained  rules  for  judgment  as  in 
abfcnt,  and  their  Xi   ^^^^  ^£  ^  ^Qf^f^ii  in  thcfc  caufes,  in  which  iflue  had 
SSteV".*""'  been  joined  on  the  lothi?^*.  1807,  and  the  iffuc  eatcreA 
pcaed.^the  Court  on  the  9th  of  Nov.  laft,  Sh^ph^d  Sttjt.  flicwcd  forcaufc, 
willnotrcquirc  of  that  the  PlaintiflF  had  been  f:ompelled^  by  the  abfence  of 
the  Plaintiff  a  pc«  ^^^^^[^1  witneflcs,  to  countermand  the  notice  which  be 
;So^?o«ed  had  given  of  trial  at  the  Sittings  in  Muhae/ma,  term, 
to  trial,  as  the       He  added,  that  the  PlaintiflF  had  now  given  noti<:e  of 
condition  of  dif-    ^^jj^j  ^^^  jj^g  Sittings  after  Hilary  term,  but  was  yet  fear- 
pSon  for*^      ful  that  his  witneffes  might  not  arrive  (oon  enough  to 
judgment  as  in      enable  him  to  proceed  to  trial  at  that  time  5  for  it  was 
^af^  of  4  nonfuit.  fwom  ihat  one  of  them  was  affli£led  with  the  rheuma- 
tifmi  and-deprived  of  the  ufe  of  his  ancles  i  and  that 
another  was  a  feafaring  man,  and  had  been  imprefied* 
^  while  he  was  travelling  to  Londm  for  tlie  purpofe  of  at- 
tending the  trial  of  the  caufe }  and  it  was  confequently 
uncertain  when  cither  of  them  might  arrive. 

Be/f,  contrh^  prayed  the  Court  would  at  le^ft  re<}uirc 
of  the  PlaintiiF  a  peremptory  undertaking  to  proceed  tq 
trial  in  the  courfe  of  the  next  term,  and  judgment  to  b^ 
entered  as  of  the  prefent  term. 

Mansfielp  C.  J.  As  to  the  rheumatic  man,  there 
pan  be  no  peremptory  undertaking :  as  to  the  feafaring 
fnan,  if  he  is  come,  an  undertaking  if  reafonable  \  if  he 
is  not,  the  giving  the  undertaking  would  be  of  no  avail^ 
except  to  beget  another  application  to  the  Court|  for  the 
f  ^Ctife  would  be  admitted. 

Kule  difcharged  in  both  caufeSj  witboi|t 
^V>eremptory  ynd^rtakinfi^* 
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1808.. 


How  V.  Lacy.  Feb.  1. 

yHE  Defendant  being  arrefted,  put  in  fpecial  ball,     IftheiherifF 

and  gave  notice  of  juftiBcation  for  the  firft  da?  of  ®«;t8to  takca 
®  •'  .  '        bail-bond  upon 

Bikrj  term.     The  bail  not  being  perfe£led  purfuaot  to  the  arreft,  and 
oocice,  the  Plaintiff  applied  to  the  (heriff  for  an  affign-  afterwards,  upon 
»m  of  the  bail-bond,'  but  found  that  none  had  been  an  aAion  being 
taken ;  in  confeqaence  of  which,  on  the  2sth  of  January  ^^^^j^^  y^^^  ^^^ 
be  faed  out  a  capias  againft  the  (heriff.    On  the  26th  an  efcape,  caufea 
inil  were  juftified,  and  the  Defendant  died  on  the  a7th,  bail  to  be  pcrfcd- 
^Scijt.  having  obtained  a  rule  nifi  for  fctting  afide  the  «*'*^«  Court  will 
n  -.  .    .,  ,  •     .        ,.   »^  f .  ««    /.    order  the  allow- 

ulowance  of  bail,  on  the  authority  of  FulUr  y.  Prefix  ^^^^  ^^^  i^^jl  ^^  y^ 

7  Term  Rip.  109.  becaufe  no  bail-bond  had  been  taken,    fet  afide,  that  the 

adion  may  pro- 

Cla^on  Serjt.  now  (hewed  caufe.    He  endeavoured  to  ^^  ' 
diftinguiih  this  from  the  cafe  cited,  becaufe  theie.  the 
bail  were  not  put  in  within  the  due.  time,  here  thej  » 

were  \  and  he  contended  that  by  excepting^  the  Plabtiff 
bad  admitted  there  were  bail  in  the  office,  and  had  waived 
bis  remedy  againft  the  (heriff. 

B^f  contra.  The  bail  not  being  juftiaed  m  due  time, 
the  cafe  is  aa  if  no  bail  had  been  put  in. 

The  Court  affented  to  tfaia,  and  added,  that  according 
to  the  argument,  exceptbg  would  make  the  worft  bail  in 
tb(  vorld  to  be  good  bail« 

itule  abfolttte* 
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Fei.u  Cove  v.  Heaton, 

Upon  moving      nATLET  Sent.,  upon  {hewing  caufc  againft  a  rate 
to  change  the  v<r  /)       -r      u.  '     a  €  a       u     ot    i    7C   v 

Buc  into  a  county  *i^»  obtained  on  a  former  day  by  Shepherd^i]t. 

palatine,  it  is  nc-  for  changing  the  venue  from  London  to  Chejlevy  objeftcd 
ccflary  to  under-  that  the  Defendant  had  omitted  to  undertake  not  to 
take  not  to  aflign  ^^  ^^^^^  ^  ^^  ^^^^  ^j  ^^  original.  This  was  an 
error  upon  the         «?     .         .  .     ,         ,   ,         .  ?, 

wantofanori-     aw»on  by  original,  and  there  is  no  nlazer  for  a  county 

gioal.  palatine. 

Fer  Curiam.  When  the  praQice  of  changing  the 
renue  to  a  county  palatine  was  firft  introduced  into  this 
Courtj  it  was  ufual  to  give  fuch  an  undertaking. 

Rule  difcharged. 

Shepherd^  contra* 


nnd 


Feb.  I-  Thurston  v.  Thurston.^ 

If  the  crown     J>AtLET  Serjt,  on  a.  former  day  obtained  a  rule 
id  a  fabjcA  are  nifi  to  enlarge  the  time  for  the  Iheriff  to  return  a 

confending  for  ^^t  oi  fieri  facias,  upon  the  ground,  that  an  extent 
pruruy  in  an  j        j  ^     r  • 
execution,  the  '^^  ^'^^  iiTued  at  the  fuit  of  the  crown  againft  the  De- 
Court  will  not  fendant's  goods,  that  the  (heriff  was  not  advifed  which 
c.mipel  the  ihc-  ^f  ^j^^  ^^^  cxecutiona  was  entitled  to  the  priority,  and 
rift  to  return  the  ,        ,.        .              .         ,  r      *..       /i-      •      .     1 
writ  of  fieri  fa  *"*'  ^^^^  P°*"*  ^^^  ^"  ^  ^^^  courfc  of  inveltigatioji  m  the 
eias^  at  his  own  Court  of  Exchequer, 
peril  tif  rightly 

deciding  the  law,        «»»#«.  ««•  ^  ..it 

but,  upon  appli-      ^^^^^rd  Scrjt.,  on  (hewing  caufe,  contended  that  the 

cation,  will  en-     ^eriff  ought  either  to  return  that  an  extent  had  iflued, 

large  the  time  for 

the  making  bis  return*  till  the  Court  of  Exchequer  Ihall  have  decided  the  point. 

if 
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if  the  cafe  was  fo,  or  nulla  bona,  or  fuch  other  return  as  i8o8« 

the  circutnftanccs  required.  tIJII^^I^ 

v. 
Bajiey,  cMtri.  The  Plaintiff  ought,  as  a  matter  of  Thurston. 
coarfe,  to  apply  in  the  fi^fl:  inftance  to  the  Exchequer  ; 
for  if  the  (heriff  (hould  miftake  the  law,  and  in  con* 
fequence  thereof  make  an  incorrefl  returni  and  the 
Plaintiff  were  to  commence  an  adion  againft  himi  the 
Court  of  Exchequer  would  caufe  the  afiion  to  be  tranf* 
ferred  thither* 

Rule  abfolute  {a)* 

ia)  Ace.  IVcUs  V.  Pickman^  7  Term  Rep.  179.   ^^'4^  .  ^^^/^/tb.  C<zZt^t^ 


C^ 


Feize  v.  Thompson.  Feh  i. 

^HIS  was  an  aQion  brought  <o  recover  general  ave-      if  the  Plaintiir 

rage  upon  a  policy  on  goods,  (hipped  on  account  of  ^^J  evidently  fuf- 

the  Plaintiff,  from  Amjltrdam  to  London.     Upon  the  '^'"^"^  '^T^u*" 
'  -^  ^  magesi  and  the 

trial  of  this  caufe  zX.  Guildhall  at  the  fittings  after  lad  jury,  being  unable 
Tirimty  terra,    before  Mansfield  Ch.  J.,    the   Plaintiff  to  afcertain  the      ^^/^^ 
proved  a  fum  of  600  guilders  to  have  been  paid  for  a  *"*^unt^find  a  ^ 

L    ,      , .  .  f  .    '   ,  ,  wdi(af3t-the^^^,i^ 

boat,  which  was  to  be  apportiortcd  as  general  average.  Defendant,  the^^^,;^ 

but  he  did  not  make  it  fufficiently  appear  to  what  amount  ^iS^^^^^^SiS^^Y^  /^ 
the  adventure  infured  was  liable  to  contribute.  ^"^^'^"^*^/°^^^^^(ju.#^ 

In  order  to  (hew  that  the  voyage,  which  had  its  in-  for  nominal' d 
ception  from  an  enemy's  country,  was  not  illegal,  the  mages. 
Plaintiff  produced  the  king's  licence,  which  permitted      A  licence  from 

«  r.  ^tfiifr  and  fons,  on  board  of  fix  neutral  (liips,  the  ^^^y^'^Z^^T.B. 
»  *.     1  -  f     t  ti  r     r     -i         ^        to  import  in  ncu- 

"  names  of  which  they  were  unable  to  let  forth,  to  im-  trals  from  anenc- 

^  my's  country, 

goods  being  the  property  of  T.  B.^  cannc  .  be  afljgnpd,  fo  as  to  authorife  tbe  im- 
portation of  goods  the  property  of  the  aflignec. 

But  qodtre^  if  there  is  a  fpecial  property  remaining  in  T,  B^r^s  general  conCgnce 
of  the  cargo,  whether  the  licence  ;s  not  then  fufficieot. 

«  port 


Fbixe 
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i8o8«  *^  port  without  moleftatioo^  finim  any  port  of  Holland^ 
«  fuch  goods  of  the  forts  therein  ennmerated^  being  the 
<(  property  of  tie /aid  Thos*  Baker  and/ons,  as  might  be 
TttOMFtON.  cc  fpccificd  in  tieir  bills  of  lading.  Provided  that  any 
<<  who  fliould  claihi  the  benefit  of  the  licence  thereby 
^  granted,  fliould  take  and  have  the  Eune,  on  condttiony 
^*  that  if  any  queftton  Ihould  arife  in  any  of  his  majefty'a 
^  courts  of  admiralty  or  elfewhere,  whether  fuch  perfon 
^<  had  in  all  points  coniormed  thereto,  to  all  cafes  what* 
**  foever  the  proof  ihould  be  on  the  perfon  uGng  that 
<*  licence,  or  claiming  the  benefit  thereof."  And  in  the 
margin  was  written  <<  Tthos.  Baker  andfonsy  licence  to 
*<  import*''  Baker^  who  W2^s  the  (hip's  broker,  proved 
that  licences  for  all  perfons  on  whofe  behalf  he  aded, 
were  conftantly  taken  out  in  his  own  name  agreeably  to 
this  form,  which  was  now  univerfaily  ufcd :  that  he  ap« 
propriated  the  licence  produced,  to  the  (hip  which  brought 
home  this  cargo,  as  one  of  the  (ix  which  were  to  be  pro* 
tefted  by  it,  and  that  the  Plaintiff  repaid  his  proporticm 
of  the  fees  paid  for  obtaining  it  at  the  fecretary  of  ftate's 
office.  Beft  Serjt.,  (or  the  Defendant,  objeded  that  this 
licence  did  not  fpecify  the  names  of  any  perfons  trading 
tinder  it  except  of  Baler  and  fons,  and  therefore  did  not 
legalize  the  adventure  of  the  Plaintiff^  and  the  Chief 
Juftice  referved  this  point. 

The  jury  being  about  to  pronounce  a  Terdi£^  for  the 
Defendant,  becaufe  they  could  not  afcertain  any  given 
fum  to  be  the  proportion  due  to  the  Plaintiff,  a  nonfuit 
was  taken. 

^hepherd^tr^X.  having  obtained  a  rule  n^  to  fet  afidf 
the  nonfuit  and  enter  a  verdi^  for  d&e  Phintiff, 

Heath  J.  citeda  cafe  of  trefpafs^  in  which  Groje  J, 
was  of  counfeJ,  where  no  evidence  being  given  of  thf 
prceife  amount  of  the  injury  fuftainei^^  the  jury  refufed 

to 
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to  gifc  aoy  damages,  snd  on  appficaiian^  tbe  Court  oov  i8o8. 

dered  a  veidiGt  to  be  entered  for  tbe  Plaintiff,  with  one 
penof  damages* 

Mahsfibld  Ch.  J.  If  the  Court  can  put  themfelves 
IB  the  pbcc  of  a  jurf ,  and  fay  what  the  damages  Oiall 
be^  which  the  jury  have  refufed  to  aflE^s,  that  cafe  ap* 
pears,  to  be  rightly  decided  :  and  we  may  here  follow  tbo 
pieoedent  which  it  eftablifhes* 

Rale  abfolttte  to  enter  a  verdi£k  for 
the  Plaintiff  with  6d*  damages* 

Bat  Bi/l  Serjt.  having  on  a  fubfeqtient  day  obtained  />{. 
loave  to  open  the  rule  again  on  theobjedion  arifing  upon 
the  licence,  now  (hewed  caufe.  The  voyage  being  primi 
fici$  iilegaly  it  was  incumbent  on  the  Plointiff  to  prove 
ttslegalitj«  It  is  not  dilpiited  that  the  crown  might 
aathorize -Stfl^r  to  make  choice  of  perfons  or  (hips  which* 
flioald  freely  trade  from  any  other  country  to  Enghnd^ 
bat  tbe  inftmment  produced  is  merely  a  licence  to  Bahtr- 
for  flrips  carrying  his  goods.  If  by  virtue  of  tfaisj  he  can 
driegate  the  permiffion  to  otherSf  the  trade  is  carried  on 
by  perfons  whom  the  crown  does  not  know.  It  may  be 
wife  and  politic  to  grant  a  licence  to  one  man,  and  to 
withhold  it  from  another:  the  crown  have  not  here 
troiled  Frize^  hnt  Baker.  Upon  the  terms  of  the  pro* 
tife  eotttasned  in  the  licence^  Fehu  muft  prove^  ift^  that 
the  Gcence  is  granted  to  himfelf  by  name ;  xdly,  that  the 
goods  are  his ;  and  3dly ,  that  a  bill  of  lading*  compre* 
beodtng  the  cargo  in  queftionj  has  been  tranfmitted  to 
bim«  If  this  is  not  To;  one  man  with  one  licence  may 
(heller  the  importation  of  all  goods  whatfoeven  This  is 
a  legal  tnftrument,  and  its  conftrudibn  cannot  be  con- 
trottled  by  any  (lovenly  pra£Hce  that  may  prevail  in  the 
Oty  of  Lmdon.  In  DefRr  v.  Pmrrf^  3  B9f.iStPulL  3. 
^  ^ojfs  were  included  m  the  grand  bill  of  Isding  tn- 

^orfed 
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i8o8.  dorfed  to  Bridge  and  Smithy  and  fo  came  within  the 

^    -      ^  teims  of  the  licence,  which  was  granted  to  themfelves  or 
Fiizi  .  .      . 

V.  their  agents,  or  the  bearer  of  their  bills  of  lading* 
Thomfson* 

Bhepberd  and  Bayley  Serjts.  contrTt.  This  is  the  con- 
ftanc  and  ordinary  mode  in  which  licences  are  now 
granted*  The  do£trine  held  in  Diflis  y»  Parry  by  Lord 
Alvanley  ftrongly  applies  here.  In  that  cafe  it  was  the 
meaning  of  the  licence  that  Bridge  and  Smith  Ihould  be 
the  principals,,  but  they  were  not;  for  though  a  general 
bill  of  lading  was  fent  to  them,  particular  bills  of  lading 
were  alfo  fent  to  the  refpedive  confignees;  and  the 
Plaintiff  never  was  the  bearer  of  a  bill  of  lading  that  had 
paffed  through  the  hands  of  Bridge  and  Smiihi  or  entitled 
them  to  demand  poflefiion  of  the  conGgnment.  On  ac- 
count of  the  uniform  pra£lice  which  prevails,  the  Court 
will'  look  beyond  the  letter  of  the  licence.  A  benefit  re- 
fults  to  the  country  from  the  importation  of  thefe  goodsi 
i^d  the  obje^  is  not  ib  much  to  authorize  the  individuals 
importing,  as  to  fandlion  the  particular  fpecies  of  com- 
modities imported.  The  validity  of  this  licence  is  recog- 
nized at  the  cuftom  houfe,  and  the  goods  are  there  re- 
ceived under  it,  in  the  name  of  Feize.  However,  if  the 
Plaintiff  cannot  avail  himfelf  of  this  licence,  yet  as  he 
has  aded  hnafide^  he  is  entitled  to  a  return  of  preniium. 

Mansfield  Ch.  J.  I  have  no  doubt  of  the  boneily 
of  the  tranfaftion,  the  truth  of  the  broker's  teftimony, 
the  innocence  of  the  Plaintiff,  or  the  prevalence  of  the 
pra£iicei  nor  that  goods  to  an  immenfe  amount  are  an- 
nually imported  under  fuch  a  licence.  3ut  to  be  fu^e  a 
lawyer,  or  a  man  of  bufinefs,  looking  at  this  licence, would 
fay  it  was  nothing  lefs  than  a  licence  to  Feize.  The 
cafes  of  Furtado  v.  Rogers ^  3  Bof,  191.  Lowry  v.  Bour* 
dieUf  Doug.  472.  and  all  the  cafes  for  ten  years  paft^  ax9 
concluGve  againft  the  return  pf  prenuum* 

H2AT^ 
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Heath  J.  The  courfe  at  the  fecretary  of  date's 
office  has  been  altered  fince  1 8o2  j  before  which  time 
the  terms  of  the  licences  granted  were  very  general  ;but 
they  now  are  much  confined^  whence  it  appears  that 
fome  inconvenience  has  been  found  in  the  former 
pradice. 

Chambrb  J.  The  licence  is  moft  explicit  notice  to 
thofe  who  obtain  it»  that  the  proof  of  their  conforming 
to  it  lies  on  themj  and  that  they  mud  conform  in  tYCtj 
jrefpeft.    After  this  can  they  profefs  ignorance  i 

Rule  discharged. 

On  a  fubfequent  day  Shepherd  Serjt.  moved  for  a  new  ,  />;.  n^ 
trial  inftcad  of  a  nonfuit,  upon  an  afEdavit  of  Baker  the 
broker,  which  fuggefted^  that  he  had,  according  to  the 
ofual  praftice  of  trade,  himfelf  reteived  a  general  bill  of 
ladiogi  comprehending  the  goods  in  queftion,  but  had 
miflatd  it,  and  that  he  did  not  doubt  of  obtaining  a  du« 
piicate  from  Amfterdam* 

The  Court  feeing  that  this  was  merely  a  queftion  for       Fei,  t%, 
co(U,  and  being  informed  that  other  anions  were  now  ' 

depending  upon  the  fame  queftion  in  which  the  hSt  of 
the  bill  of  lading  would  appear,  dire£led  the  judgment 
to  be  ftayed  till  thofe  canfes  (hould  be  determined,  the 
Phintiffundertaking  to  try  them  as  foon  as  he  Ihould 
obtain  the  general  bill  of  lading. 

Rule  enlarged. 
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(IN  THE  EXCHEQUEIt-CHAMBER.) 

Fsh.i.  French  v.  Cook.    In  Error. 

A  bill  may  be    'H^HIS  was  a  writ  of  error  brought  upon  a  judgment 

filed  to  warrant  a    ^    ^f  ^^  Court  of  King's  Bench  obtained  by  default  in 

the  want  of  a  bill  -^^''^^^'"''•^  Xitxxxi  1806:  the  Plaintiff  affigned  for  fpecial 

has  been  afligned  error  <<  that  there  was  no  bill  filed  between  the  parties  in 

for  crroir.  Michaelmas  term  in  the  faid  47th  year  to  warrant  the 

declaration  and  judgment/'  and  prayed  a  certiorari^  which 

accordingly  iflued,  tefted  the  6th  day  of  November  18089 

and  the  return  whereto  ftatedi  that  <*  it  did  not  appear 

<<  that  any  bill  was  filed  of  record  of  Michaelmas  term 

<<  in  the  47th  year  aforefaid  between  the  parties.''    The 

Defendant  joined  in  error^  and  averred  <<  that  there  was 

<<  a  bQl  filed  betWeenr  the  parties  aforefaid  in  the  record 

*<  aforefaid^  as  of  Michaelmas  term  in  the  faid  47th  year^ 

<*  to  warrant  the  declaration  and  judgment  afore  faid;" 

and  prayed  a  certiorari^  which  accordingly  ifiiied,  tefted 

the  25th  of  November  180B,  and  whereto  the  Chief  Jaf« 

tice  returnad^  <<  that  a  bill  was  filed  of  record  in  the 

**  plea  within  mentioned^  as  ofxkt  aforefaid  Michaebi^ 

<<  term  in  the  faid  47th  year,  on  the  18th  day  of  Novem* 

«<  ber  in  the  48th  year  of  his  Majefty's  reign." 

Holrojd  for  the  Plaintiff  in  error.  It  is  effential  that  a 
bill  or  original  ihould  be  previoufly  filed,  to  warrant  the 
declaration.  The  Court  cannot  know  whether  any  biU 
was  filed,  but  by  the  returns  made  to  the  writs  of  certio'^ 
rari.  By  the  return  to  the  firft,  it  appears,  that  at  the 
time  of  filing  the  declaration  there  was  no  bill  at  all ; 
and  by  the  return  to  the  fecond,  it  appears,  that  there 
is  now  no  bill  which  can  warrant  the  proceedings  i  for 

it 
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It  Hates,  that  on  a  day  long  fubfcqaent  to  the  judgment  >  1808. 
the  bill  was  filed  as  of  a  prior  tejm*  Where  a  bill  is 
filed  againft  an  attorney  in  the  vacation,  or  where  the 
caufe  of  an  adiion  which  mud  be  brought  within  a  li- 
mited time,  as  for  inftance,  three  monthS|  accrues  juft 
after  the  end  of  a  term,  the  Court  of  King's  Bench,  in 
order  that  the  aAion  may  not  be  defeated,  permits  a  bill 
to  be  filed,  and  entitled  on  the  very  day,  as  of  another 
term,  and  regards  the  very  day  of  filing  the  bill,  and  not 
the  firft  day  of  the  term  of  which  it  is  entftled,  as  the 
commencement  of  the  z3tion.  Waghorne  v.  Fields^ 
5  7irm  Rep.  173.  Dodfwortb  v.  Bowen^  5  ST.  Rep.  325. 
Therefore  the  very  day,  and  not  the  term  of  which  it  is 
entitled,  muft  in  this  cafe  alfo  be  confidered  as  the  time 
of  filing  the  bill. 

BMrrj  for  the  Defendants  in  error,  was  flopped  by 

The  Court.  We  know  there  never  is  an  ortginal : 
there  is  no  reafon  why  a  bill  (hould  not  be  filed  after 
judgment  as  well  as  an  original.  The  cafe  of  Barratt  v. 
ipTdggofif  7.  H*  BL  6o8.  is  dire£lly  in  point.  Eyre  C.J. 
there  faid,  ^  if  there  is  a  bill  on  the  file  of  that  term, 
*'  the  Court  will  not  enquire  how.  it  came  there." 

Judgment  affirmed. 
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1808. 

(IN  THE   EXCHEqUER.CHAMBER) 

FcB.z.  Daman  v,  Marrett.     In  Error. 

The  offence       'T'HIS  was  a  writ  of  error  brought  to  rcvcrfc  a  judg- 

probibited  by  the  ment  of  the  Court  of  King's  Bench  in  an  zCtion  on 

Durham  Ti^i         the  ftat.  3  G.  3.  c.  15.  commonly  called  the  Durham 

f.  I.  isthe^voting  *^*     ^he  declaration  dated,  that  the  Defendant  below 

as  a  freeman,       »  "  claimed  as  a  freeman  of  the  town  (of  Southampton)  to 

not  having  been     u  ygte  at  an  ele£tton  for  members  to  ferve  in  parliament 
twelve  months       ,,  ^^^  ^j^^  ^^j^  ^^  ^^^  ^^^.^j  ^    .  ^^  ^^  ^^^^  ^^  ^j^^ 

admitted,  ^«rfw/        ^.,,r».  r  ,f        ,r.,x^r. 

having  any  other     "  "^^  clcttion  as  a  freeman  only,  he  the  faid  Defendant 

right  of  voting  "  not  having  been  admitted  to  the  freedom  of  the  faid 

than  that  'which  a  jq^^  twelve  calendar  months  before  the  firft  day  of 

thecharaaerofa  ^^  ^^^^  cleSion,    and  did  then  and  there  prefumc  to 

freeman  confers,  ...                    .    «.  1      •       *  . 

And   the  of-  '*  g^^^  ^^^  ^ote,  and  did  give  his  vote,"  as  fuch  free- 
fence  mua  be  fo  man,  &c. 
averred  in  the 

declaration.     *  f  r       1     m  •     •«?•  t    • 

Burrough  tor  the  Flamtiff  m  error.    It  is  not  averred 

in  the  declaration  that  the  Defendant  had  no  other  rizht 
to  vote  than  as  a  freeman.  It  is  a  well  known  rule,  that 
in  aflions  on  penal  ftatutes  the  declaration  muft  bring 
the  off<:nce  within  the  ena£ling  claufe :  when  any  ex- 
ception is  introduced  into  the  ftatute  by  way  of  fubfe- 
quent  provifo,  that  need  not  be  met  by  the  declaration, 
'but  it  is  l^^ft  to  the  Defendant  to  bring  himfeif  within 
the  exception  by  his  plea.  This  was  decided  in  Spiens 
V.  Parker i  i  Term  Rep.  141.  In  Rex  T.  Pratten^  6  Term 
Rep.  559.  the  Court  held,  that  as  the  feventh  fe£lion, 
which  gives  the  penalty,  refers  to  the  fifth,  which  con- 
tains the  exceptions,  it  was  neceflary  in  a  convidlion 
upon  the  feventh  fedion,  to  repudiate  the  exceptions  con- 
tained in  the  fifth.  The  rule,  h  fortiori,  muft  apply 
here  \  for  the  qualification  of  the  prohibition  is  contained 

in 
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in  the  very  body  of  the  enafling  claufe.    The  offence         l8o8. 

defcribcd  in  this  z&  is,  where  a  perfon  gives  his  vote  as  a 

freeman  only,  who  pofleffes  no  other  right  of  voting.     It 

is  no  offence  againft  this  ad,  that  a  man  claim8»  or  gives 

his  vote,  as  a  freeman  only,  if  he  has  another  right  of 

voting ;  for  it  is  not  within   the  mifchief  of  the  a£t^ 

which  was  the  pra£lice  of  making  numerous  fr&emen 

CO  the  eve  of  an  eleAionj    in   order  to  obtain  their 

faffrages. 

DampUr,  contrh^  contended  that  when  a  man  chufea 
to  vote  in  the  charafier  of  a  freeman  only,  he  muft  fiand 
or  fall  by  that  claim,  and  abide  by  the  confcquenccs  of 
his  choice.  The  adtion  is  given  to  a  common  informer^ 
a  by-flander,  whofe  only  knowledge  of  the.  voter's  right 
is  acquired  by  hearing  tlie  claim  which  the  voter  makes 
at  the  poll,  and  who  can  know  nothing  of  the  voter's 
other  latent  rights  or  property*  it  cannot  be  permitted 
that  the  voter  (hall  miflead  the  informer  by  his  condu£l. 
The  averncient  therefore,  that  he  claimed  to  vote  as  a  free- 
man  only,  muft  be  confidered  as  equivalent  to  an  allega- 
tion that  his  right  to  vote  was  as  a  freeman  only*  The 
Plaintiff's  propoGtion  is  much  too  large,  that  nothing 
would  be  a  defence  at  nifipriuSf  which  is  not  embraced  by 
fome  averment  on  the  record :  for  by  that  rule  it  would 
be  no  defence  to  prove  the  rights  of  birth,  marriage,  or 
fervitude,  excepted  by  the  provifo  in  yi  2. ;  fince  it  is 
admitted  that  they  need  not  be  excluded  by  the  de« 
claration. 

Per  Curiam.  The  fingle  queftion  in  this  cafe  turns  on 
the  true  conftrufHon  of  the  firft  claufe  in  the  zfk.  The 
Plaintiff  objeAs,  that  the  offence  defcribed  in  that  claufe 
is,  the  ad  oi  a  perfon  voting  in  the  charaAer  of  freeman, 
when  he  has  iiot  been  twelve  months  admitted  to  his 

Vol.  !•  K  freedom. 
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freedonii  and  has  no  other  right  of  ?otnig  than  that 
which  hU  chara£ler  of  freeman  confers  i  and  if  the  ob- 
)e£iion  Is  well  founded^  it  is  clear  that  the  declanttion 
does  not  bring  the  Plaintiff  within  this  defcription.   The 
woids  of  the  claufe  are»  <*  that  no  pef  (on  claiming  as  a 
**  freeman  to  vote  at  any  ele^on  of  members  fo  ferve 
**  in  parliament,  where  fuch  Toter's  right  rf  voting  is  as  a 
^  freeman  only^  (hall  be  admitted  to  gire  his  vote  at  fach 
<'  ele£lion,  unleij^  fuch  perfon  (hall  have  been  adotitted 
**  to  his  freedom  twelve  calendar  months."    This  is  the 
prohibitory  part,  and  the  thing  prohibited  is  that^  which 
alone  In  good  fenie  it  could  be,  the  voting  of  freemen, 
who  have  no  other  right  of  voting  than  as  freemen.   Then 
follows  the  enabling  claufe ;  <<  And  if  any  perfon  (hall 
*'  ptefume  to  give  his  vote  as  a  freeman,  contrary  to  the 
*<  true  intent  and  meaning  of  thir  aS^  be  (hall  for  every 
^  fuch  offence  forfeit  the  fum  of  \q%1?    Upon  the  true 
conftrudlion  of  this  claufe,  the  definition  of  the  ofience 
appears  to  be,  the  voting  as  a  freeman,  not  having  been 
fuch  for  a  twelvemonth ;  and  not  having  any  other  right 
to  vote  \  and  it  muft  be  fo  averred  in  the  declaration. 
But  it  is  faid  that  the  voter,  by  claiming  to  vote  in  thia 
right,  repudbtcs  any  other  right  to  vote.    This  is  nei- 
ther law,  nor  good  fenie :   a  man  may  have  other  rights, 
and  yet,  either  by  miftake  or  for  other  reafons,  may  vote 
upon  the  claim  of  this  right  \  and  it  would  be  very  hard 
that  he  (bould  therefore  incur  this  penalty. 

Judgment  reverfcd* 
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Brurt  o;.  Defontainr*  /V».4- 

'PHIS  was  an  aftlon  brought  to  recover  the  price  of  a      A  fale  of  goods 

horfc.    Upon  the  trial  of  this  caufc,  before  Mansfield  °**^«^  ^^^  *  ^^^' 
C.  J.  at  Guildhall  at  the  fittings  after  laft  Trinity  term,  ^'fdcTJtte  «c^^ 
It  appeared  that  the  PhintifF,  who  was  a  banker  by  trade,  cifc  of  theordi« 
bad  fent  his  horfe  to  one  Hull^  who  kept  a  commifllon  °^ry  calling  of 
liable  for  the  fale  of  horfes  byauftion,  for  the  purpofc  «^«^«<l«^0''hlt 
of  being  fold.    The  Defendant  came  on  a  Sunday  to  the  at  common  law, 
ftable,  and  after  having  tried  the  horfe  for  an  hour,  re-      Or  by  the  Hat* 
quelled  of  Hull  that  he  might  carry  it  to  (hew  to  a  Ma-  *^  ^^''*  *•  ^'  '•  ' 
jor  Moi'ienzie,  and  that  Major  Mackenzie  might  try  it.      ^/^l^^  K^d^ 
Hull  told  him  that  the  price  of  the  horfe  at  the  hammer  '^ 

was  a  hundred  guineas;  but  if  tlie  Defendant  would 
bring  him  back  loo/.  it  would  fuffice.  That  he  muft 
cither  bring  xoo/.,  or  return  the  horfe,  by  two  o'clock  at 
the  fartheft.  If  the  Defendant  did  not  return  it  by  two 
o'clock,  the  horfe  (hould  be  his  own.  The  horfe  not 
being  brought  back  till  eight  o'clock,  Hull  refufed  to  re- 
ceive it,  and  infifted  that  the  ^ale  was  complete  at  two 
o'clock.  The  jury  found  a  vcrdiS  for  the  Plaintiff. 
Shepherd  Serjt.  having  obtained  a  rule  njfi  to  fet  afide 
the  verdiA  and  enter  a  nonfuit  on  two  grounds,  ift^ 
That  there  was  a  fuppofed  variancci  which  it  is  imma* 
terial  to  mention,  as  it  was  overruled  by  the  Court ;  and^ 
adly.  That  the  contrad  of  fale  being  made  on  a  Sunday^ 
Was  void^ 

Bejl  Serjt.  now  {hewed  caufc.  Nothing  it.  the  law  of 
this  country  avoids  this  fale.  The  flat.  29  Car.  2.  e.  7, 
/.  I.  cnafts,  firft,  "  That  no  tradcfman,  artificer,  work- 
*<  man,  labourer,  or  other  perfon  whatfoever,  (hall  do  or 
*<  exercife  any  worldly  labour,  bufinefi,  or  work  upon  the 
^  Lord's«day."  And  the  cafe  does  not  come  within  the 
K  z  ierm» 
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terms  of  this  prohibition;  fccondly,"  that  nopcrfonorpcr- 
•*  fons  whatfoever  (hall  publicly  cry,  (hew  forth,  or  expofe 
'^  to  fale^  any  wares^  merchandizeSf  goods^  or  chattels, 
Defontaine.     ic  whatfocver,uponthcLord's-day."ThcLcgifldturc could 
not  have  meant  to  include  under  the  fird  branch  of  the  lU- 
tute  the  employments  mentioned  in  the  fecond  claufe, 
otherwife  the  fecund  claufe  would  be  fuperfiuous ;  and  it  is 
obfervable  that  the  words  in  the  fecond  part  are  not,  that 
no  perfon  fliall  y^//,  but  that  no  pcrfon  (hall  publicly  cry^ 
&c.    Thefe  exprcffions  (hew  that  an  a6t  which  i^  not  at- 
tended with  noife  and  tumult,  and  likely  to  didurb  the 
public  fervice  of  the  church,  and  the  devotions  of  others, 
fuch  as  a  fale  in  a  private  room  or  yard,  does  not  come 
within  the  prohibition  of  this  ftatute.    It  is  alfo  manifcft 
that  the  firft  lection  cannot  be  meant  to  apply  to  all  forts 
of  work  or  bufinefs,  otherwife  there  would  have  been  no 
occa(ion  for  the  fecond  fe£lion  relating  to  drovers  and 
horfc-courfcrs-     {^Mansfield  C.  J.    That  fc£Hon  goes  fur- 
ther ;   for  it  prohibits  drovers  and  horfe  qourfers,  which 
word  means  horfe  dealers,  from  coming  into  their  inn 
on  a  Sunday^  and  impofes  a  penalty  for  th,at  offence.] 
No  canon,  no  opinion  to  be  found  in  any  writers  upon 
ecclefiaftical  law,  treats  bargains  made  on  the  Sunday  as 
illegal.     The  Jewt/b  law  prohibited  them,  but  feveral  of 
the  councils  have  exprefsly  declared  that  Chriftians  (hall 
not  judaize.     In  Comyns  y.  Boyer,  Cro.  Eiiz,  485.  it  was 
ruled  that  **  a  fair  holden  on  a  Sunday  is  well  enough : 
«<  for  although  by  the  ftatute  27  Hen,  6,  ^.'5.  there  is  a 
*<  penalty  infli£led  upon  the  party  that  fells  on  that  day, 
•«  it  does  not  make  it  to  be  void,"    Before  the  paflSng  of 
that  (latute  fairs  were  currently  holden  on   a  Sunday, 
\^Mansfield  C.  J.   That  was  becaufe  fairs  were  by  pre- 
fcription,  and  could  not  be  held  on  any  other  days  than 
thofe  on  which  they  had  been  Jmmemorially  held ;  and 
that  is  a  very  fingular  ftatute,  for  it  alters  the  courfc  of 
a  prefcriptipn*j     In  Macedleyh  cafe,  Ctq.  Jac.  379.  ail 
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aneft  made  on  a  Sunday  before  the  ftat.  29  Car,  2.  c.  7. 
/  6.  was  held  good.  In  Waite  v.  The  Hundred  of  Stole ^ 
Cro,Jac.  496.  the  legality  of  travelling  on  z  Sunday  is  "v. 

recognized,  and  it  is  laid  down  "that  an  arrcft  on  a    I^^^ontainb, 
**  Sunday^  and  other  minifterial  a£ts,  are  good,  and  that 
"  an  original  writ,   or  patent,  bearing  tcfte  upon  the 
'<  Sunday^  are  good  enough.     For  the  Chancellor  may 
"  fcal  writs  or  patents  upon  any  day."  *  Yet  the  grant- 
ing of  a  title  or  an  eQate   is  not  legalifed  as  a  work  of 
ncccffity  or  charity.     In  Rex  v.  Broiherion,  i  Stra,  702.    j 
an  indi£lment  at  common  law,   not  concluding  contra    \^    p  /^j/^ /4/i 
formam  flatutu  for  felling  meat  upon  a  Sunday^  was  held     /  ^- 

bad  upon  demurrer.  Thcfe  cafes  then  (hew,  that  at  .  y^  rV^4v.>^-  ^^ 
common  law  it  was  lawful  to  'perform  on  a  Sunday  any 
ad  not  cxprefsly  prohibited.  The  ftat.  i  'Jac.  I.  c.  22. 
/  28., which  enadls  that  "  no  (hoemaker  (hall  (hew,  to  the 
imentto  put  tofale  upon  the  Sunday^  any  (hoes  or  boots, 
upon  pain  of  forfeiture  for  every  pair  made,  fold,  (hewed, 
or  put  to  fale,  3/.  4^/.,  and  the  ju(t  and  full  value  of  the 
fame,"  furnilhes  a  further  argument  to  (hew  that  fuch 
a&s  were  not  illegal  at  common  law.  In  this  cafe  there 
isalfo  a  count  for  horfes  bargained  and  fold  ;  and  if  it 
be  illegal  publicly  to  fell,  yet  nothing  prohibits  any  per- 
fon  to  contrafl  on  a  Sunday  for  the  fale  of  goods  to  be 
delivered  on  a  fubfequent  day.  Such  a  contra£l-is  nei- 
ther labour,  bufinefs,  or  work,  nor  is  it  a  *«  publicly  cry- 
•*  ing,  (hewing  forth,  or  expofing  to  file." 

Shepherd  and  Bayley  Serjts.  contrh.  This  fale  is  pro- 
hibited by  the  ftat.  29  Car.  2. ;  but  independently  of 
that  ftatute,  it  is  illegal  at  common  law.  Without  ex- 
amining whether  a  bargain  made  on  a  Sunday  would  be 
valid,  which  is  neverthelefs  denied,  it  is  fufficient  to 
obferve  that  the  PlaintiflF  *s  cafe' is,  that  this  is  a  good  fale  > 

2nd  delivery  on  the  Sunday^  and  not  a  bargain  and  fale. 
The  flatutes  contain  nothing  from  which  it  is  to  be  in- 
K  3  fencd 
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ff  rred  that  thefe  pradices  were  not  illegal  at  common  hw, 
for  the  ads  3  Jac.  i.|  3  Car.  i.  c.  2*^  and  29  Car.  2.» 
all  iropofe  particular  penalties,  which  might  be  defigned 
for  the  better  enforcing  the  common  law.  The  latter 
ftatute  does  not  merely  forbid  public  fales,  but  it  alfo 
forbids  under  a  penalty  the  public  expofure,  and  all  the 
means  which  are  likely  to  lead  to  a  fale,  in  order  the 
more  effe£lually  to  prevent  the  pra£lice«  ScTcral  fta- 
ttttcs  feem  rather  to  recognise  the  illegality  of  fuch  afls. 
The  preamble  of  27  //,  ^  c.  j;.  fpe^ks  with  reprobation 
of  the  **  abominable  injuries  and  offences  done  to  Al- 
«<  mighty  Qod,  becaufe  of  fairs  and  markets  upon  high 
'<  and  principal  feafts,  and  of  the  people  fo  fpecially 
**  withdrawing  themfelves  and  fervants  from  divine  fer- 
<*  vice.''  The  (tat.  29  Car.  2.  is  exprefled  to  be  made 
««  for  the  tftier  obfervation  of  the  LordVday."  The 
demurrer  in  Stra.  702^  was  perhaps  allowed,  brcaufe  the 
ofleoce  was  not  laid  in  indii^ment  to  be  ad  cotnmune  nqr 
(umentum^  and  fuch  ftn  %Qt  done  in  a  corner,  might 
perhaps  not  be  indt£lable  at  common  law  \  or  the  felling 
of  meat  might,  if  conGdered  independently  of  the  ila- 
tutes,  be  deemed  a  work  of  neceflTity.  The  ten  Jewjjb 
ftatutes  are  all  related  by  Si.  Paul,  Rom.  xiii.  9.  with  the' 
addition  of  an  eleventh  commandment  for  chgrity. 
Therefore  in  Chriftianity  as  well  as  in  Judaifm,  the  fourth 
commandment  is  retained  ;  and  that  which  is  an  offence 
againd  it  when  committed  by  a  ytw,  is  equally  fuch 
when  committed  by  a  Chridian. 

But,  2dly,  The  ftat.  2)  Car.  5,  exprefsly  avoids  this 
fale.  It  is  argued  that  the  fale  is  good  becaufe  not  pub- 
licly m^de,  but  the  word  "  publicly"  i«  in  thfs  ftatufc 
attached  to  the  words  *^  cry,  (hew  forth,  and  cxpofe," 
not  to  the  ^^  exerpife  of  worldly  labour,  bufincfs,  of 
work.*'  If  horfe-dealing  was  not  the  *«  ordinary  calling** 
of  the  FlaintiflF,  yet  this  is  an  exercife  of  /fi^//'s  ordinary 
C^Uit^gi  who  is  a  borfe-dealerj  and  that  which  is  illegal 

la 
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in  hinii  cannot  be  the  fubjef^  of  a  legal  contra^  in  ano«  i8o8* 

thcr,  who  adopts  his  aft,  and  identifies  himfelf  with  the  -    ^ 

horfe-courfer.     [^MansjUid  Ch.  J.     By  the  ad  fedion,  v. 

a  horfc-courfcr  is  exprefsly  forbidden  ^to  travel  or  go  to  *^*f<>«TAijri# 
his  inn  on  a  Sunday*  He  necefiarily  trarels  from  place 
to  place  in  the  exercife  of  his  calling :  if  lie  may  not  tra« 
vel,does  not  the  ad;  afford  an  inference  that  he  may  not 
fell  on  a  Sunday  .^]  Part  of  this  tranfadion  was  the  tra*- 
relling  to  and  fro  with  the  horl;  in  order  to  exhibit  it 
for  the  purpofe  of  fale.  That  tvhibition  was  an  illegal 
aQ,  and  the  illegality  cannot  be  diminifhed  by  the  fale 
being  afterwards  effeded.  No  cafe  has  been  cited,  where 
a  contraf^  made  on  a  Sunday  has  been  enforced  by  law. 

Cur.  adv.  vulU 

Mansfield  Ch.  J.  now  delivered  the  opinion  of  the 
Couit. 

The  bargaining  for  and  felling  horfes  on  a  Sunday  is 
certainly  a  very  indecent  thing,  and  what  no  religious 
perfon  would  do*  But  we  cannot  difcover  that  the  law 
has  gone  fo  far  as  to  fay  that  every  contrail  made  on  a 
Bwiay  Qx\\\  be  void|  although  under  thefe  penal  (la- 
tates,  if  any  man  in  the  exercife  of  his  ordinary  calling 
fliould  make  a  contra£l  on  the  Sunday^  that  central 
would  be  void  It  appears  that  the  horfe  was  not  fent 
to  Hull  for  the  purpofe  of  private  fale^  but  for  the  pur* 
pofe  of  being  fold  by  audion ;  for  it  may  be  gathered 
from  the  evidence  that  HuH  keeps  a  repofitory  for  fale 
by  au£lion.  Therefore  Hull  did  not  fell  this  horfe,  pro« 
perly  fpeaking,  as  a  horfe-dealer.  It  is  faid  by  Lord  Cote 
that  the  Chriftian  religion  is  part  of  the  common  law, 
and  fttch  a  fale  certainly  is  direAIy  contrary  to  the  prac« 
tice  of  thofe  religious  duties  which  it  was  the  purpofe  of 
the  legiflature  to  enforce,  as  exprefled  in  the  preamble  of 
the  flat*  29  Car*  a.,  namely,  <*  that  every  perfon  what- 
K  4  V  foevcf 
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*^  foever  fliail  on  the  Lord's-day  appljr  themfelfes  to  the 
**  obfervation  of  the  fame,  by  cxercifing  ihcnafclvcs ' 
"  thereon  in  the  duties  of  piety  and  true  religion  pub- 
**  licly  and  privately;*'  which  certainly  is  not  likely  to 
be  done  by  thofe  whofe  minds  are  engaged  in  making 
bargains  and  felling  horfts.  Lord  Cokey  2  Infl.  220, 
Cites  a  ^axon  law  of  King  Ethelfian^  the  latter  part  of 
ivhich  is,  Die  autem  dominico  nemo  mercaturam  f actio  s  id 
quodjt  quis  egerit,  et  ipfd  merce^  et  triginta  prxierea  folidis 
tnulSfatoTi  upon  which  Lord  Coke  obfcrves,  **  Here  note, 
*<  by  the  way,  that  no  merchandizing  (bould  be  on  the 
€f  LordVday."  But  it  does  not  appear  that  the  common 
law  ever  confidered  thofe  contracts  as  void  which  weic 
made  on  a  Sunday.  In  Ccmynr  v.  Boyer^  the  Dcfenda;it 
pleaded  a  fale  in  open  fair,  but  in.  dating  the  right  to 
bold  the  fair,  he  did  not  except  the  cafe  of  the  fair  day 
falling  on  z^Sunday^  and  it  was  urged  that  the  plea  was 
l)ad  becaufe  a  fair  heKl  on  that  day  would  be  illegal,  as 
coming  within  the  (tatute  27  ff.  6.  r.  5,  of  fairs  and 
markets.  The  Court  determined  that  the  holding  a  fair 
on  that  day  would  be  illegal,  but  ^hat  the  contract  would 
not  be  void.  The  law  is  fmce  changed,  and  if  any  a£t  is 
forbidden  under  a  penalty,  a  contract  to  do  it  is  now  held 
void.  But  thoiigh  th?.t  cafe  is  not  now  (aw,  it  (hews  that 
there  was  nothing  in  the  common  law  which  would  avoid 
a  fale  made  on  the  Sunday,  otherwife  this  mention  of  the 
ilatute  would  not  h^ve  been  introduced.  The  29  Car»  2* 
i^  the  only  ftacuce  that  can  poflibly  apply  here.  It  enads 
that  "  no  perfon  whatfoever  (hall  do  or  excrcife  any 
1<  worldly  labour,  buGnefs,  or  work  of  their  ordinary 
<<  callings  upon  the  Lord's- day.*'  To  bring  this  cafe 
y^ithin  the  adl,  we  mud  pronounce  that  either  Drury  or 
Hull  worked  within  their  ordinary  callings  on  the  Suit" 
day.  But  the  fale  of  horfes  by  private  cootraf^  was  not 
firury*$  ordinary  calling,  not  was  it  Huirs :  his  galling 
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was  that  of  a  horfe«audioneer,  and  he  was  not  withm 
his  ordinary  calling  in  felling  this  horfe  by  private  con- 
tn&i  and  therefore,  although  it  is  to  be  lamented,  tfie 
falc  mutt  be  held  good,  and  the  .        Difoktaimi. 

Rule  difcharged,  •  -  -^ 


V. 


GiLLETT    V.  MaWMAN.  ^^'  5- 

*THIS  caufe  was  tried  before  Mansfield  Ch.].  at  the     ^.,  being  in- 

fittings  after  laft    Trinity  term  at  Guildkall.     The  *'"^^^  ^'"h 

declaration  was  for  work   and  labour,  with  the  ufual  f    «     ^  f'n^Jng 

'  to  jff  ,  undertook 

counts  for  money  paid,  &c.     The  Defendant  pleaded  to  get  thtm  in- 

the  general  iffue,  and  delivered  a  notice  of  fct  off  for  mo-  fured.    He  after. 

ncyhad  and  received,  &c.  and  alfo  "  for  5000/.  due  and  )^^'^«  ^ff*<a«d  an 

infurancc,  in  his 
payable  to  the  Dri^endant  from  the  FlaintifF  as  tlic  in-  own  name    upon 

furcr  of  certain  goods  and  chattels,  books  and  papers  of  property  on  bis 

the  Defendant,  infurcd  by  the  Plaintiff  for  the  Defend-  P?"*''*"' t'ut 

'  .  without  making 

ant  againft  lofs  or  damage  by  fire,  and  which  were  de-  any  mention  of 

ftroyed  by  fire  whilft  they  were  fo  infured  by  the  Plain-  %^^^  held  in 

liffasaforefaid/*     The  Plaintiff  was  a  printer,  and  the  '?/'    The  pre.    , 

r  !_•    J  .  J  I-        •  1  mifcs  were  de- 

amount  of  his  demand,  as  proved  upon  the  trial,  was  ftroyed  by  ifrr 

1829/.  One  of  the  items  of  his  charge  was,  for  printing,  and  A,  received 

on  account  of  the  Defendant,  a  iranfl.ition  of  the  Travels  |***  amount  of  his 

^\  Anacharfts.     The  work  was  nearly  completed,  when  a  vhicbft^ll*   "fi 

fire  accidentally  broke  out  upon  the  Plaintiff's  premifes,  dcrablyihortof 

and  thp  whole  impreflion  was  confumed^     It  was  con-  hisownlols. 

tended  on  the  fide  of  the  Defendant  that;  as  the  work  ..  f    °"'  ^  ^- 

that  no  part  of 

was  not  completed,  the  Plaintiff  by  the  cuftom  of  the  this  money  could 

lie  confldered  at 
rectived  on  account  of  B,y  and  that  it  could  not  therefore  be  fet  off  in  an  adion 
for  work  and  labour  brought  by  A.  againft  B* 

Although  a  workman  is^  in  general*  entitled  to  be  paid  for  his  labour  where  the 
work  is  dedroyed,  without  any  default  of  bis  own,  before  it  is  completed  or  deli- 
vered to  the  employer,  yet  the  law,  in  thir  refped,  may  be  controled  by  the  ulage 
ff  a  particular  trade* 

Uadc 
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trade  was  not  entitled  to  be  paid  for  any  part  of  this 
printing*    It  was  alfo  infifted  that  the  Defendant  might 
dedo£t,  upon  the  fet-off*,  the  Talae  of  his  paper  which 
had  been  confumed  upon  the  Plaintiff's  premifes,  and 
which  the  Plaintiff  was  bound  to  tnfure,  as  well  hj  his 
exprcfs  undertaking!  as  by  the  general  cuftom  of  the 
trade.    It  was  proved  that  the  Plaintiff  had   received 
5000/.  from  the  Ifnperial  infurance  oiEce,  in  confequeoce 
of  a  lofs  occaGoned  by  this  fire.     No  policy  had  been 
executed^  but  a  depofit  was  paid  by  the  Plaintiff  about  a 
month  before  the  accident  occurred.    There  was  fome 
evidence  offered  for  the  purpofe  of  proving  that  this  de- 
pofit had  been  paid  partly  on  account  of  geods  in  truft. 
The  jury  found  a  verdidl  for  the  Plaintiff,  damages  i45/'i 
deducing  from  his  whole  demand  the  charge  for  print- 
ing the  above  work,  and  the  value  of  the  Defendant's 
paper  which  had  been  confumed.    They  alfo  found  chat 
there  was  no  general  cuftom  of  the  trade  oy  which  the 
printer  was  bound  to  infure  th^  properly  of  his  employer 
while  it  remained  on  his  premifes,  but  that  the  Plaintiff 
in  this  inftance  had  rendered  himfelf  liable  by  an  exprcfs 
undertaking.     The  Chief  Juftice  was  of  opinion  that  the 
lots  occaGoned  by  the  omif&on  on  the  part  of  the  Plaintiff 
to  effe£t  the  infurance  could  not  be  made  the  fubjeA  of 
a  fet-off,  and  permiflion  was  accordingly  given  to  the 
Plaintiff  to  move  that  the  verdi£t  might  be  increafed  by 
the  addition  of  1 105/.,  the  fum  which  had  been  deduded 
upon  that  account.     A  rule  nifi  was  obtained  on  a  former 
daj,  calling  on  the  Defendant  to  (hew  caufe  why  the 
damages  found  by  the  jury  (hould  not  be  increafed  Vy 
iSiy/.y  or  why  a  new  trial  (hould  not  be  had  between 
the  parties.     Vaugban  Serjt.,  in  moving  for  the  rule» 
ebferved,  that  he  meant  to  contend  that  the  Plaintiff  was 
entitled  to  be  paid  for  the  printing,  aUhopgh  the  whole 
work  was  not  completed. 


Shf^fjerd 
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Shepherd  and  Lens  Serjts.,  upon  (hewing  caufe,  were  i8o8« 

dcfircd  by  the  Court  to  confine  thcmfclvcs  to  the  qucf-       ^    -     ^ 

'  ^  GiLLETT 

t^oQ  of  the  fet-ofF*     They  obfe^red,  that  the  PlaintiflF  v. 

bad  undertaken  to  infure  the  property  of  the  Defendant.  Mawmah. 
It  had  been  fo  found  by  the  jury,  and  an  infurance  had, 
in  h€t^  been  efFcfled*  Conlidering  the  evidence  in  the 
manner  the  mod  favourable  for  (he  interefts  of  the  De- 
fendant, it  would  appear  that  this  infurance  had  been 
made  generally  on  the  property  upon  the  Defendant's 
premifes^  and  without  any  particular  fpecification  of  the 
article$  upon  which  it  was  intended  that  ic  (hould  attach* 
A  part  therefore  of  this  infurance  muft  ^  conGdered  as 
made  on  account  of  the  Defendant, — on  account  of  that 
property  which  the  PlaintiflF  had  undertaken  to  infure  $ 
and  a  correfpondent  proportion  of  the  fum  paid  by  the 
office  would  therefore  be  money  had  and  received  to  the 
Dfe  of  the  Defendant.  But  it  was  unneceflary  to  'confi« 
dcr  the  fubje£l  in  this  light ;  for  evidence  was  given 
upon  the  trial  to  prove  that  a  part  of  this  infurance  was 
made  in  refpedl  of  tru/l  property^  which  would  clearly 
entitle  the  Defendant  to  fct  off  the  fum  received  under 
that  head  againft  the  PlaintiflF 'a  demand. 

Vaugban  and  Onflow  Serjts.,  for  the  PlaintiflF,  obferved,  « 
as  to  the  other  point,  that  by  the  general  rule  of  law  the 
Fiaintiff  was  entitled,  under  the  circumftances  of  this 
cafe,  to  recover  a  compenfation  for  his  work  and  labour^ 
although  po  benefit  had  been  derived  from  it  to  the 
Defendant.  They  cited  the  cafe  of  Menetone  v.  Atbawes^ 
3  Burr.  159?.  in  fupport  of  this  poGtion.  It  was  true 
titit  upon  the  trial  reliance  ^^^  placed  by  the  Defendant 
on  a  fuppofed  cuftom  of  the  trade  \  but  the  evidence 
given  in  fupport  of  that  cuftom  was  not  fufliictent  to  a^u- 
thorize  the  jury  in  finding  a  verdi£^  contrary  to  the  ge» 
Dcral  law.  Upon  the  queftion  of  the  fci-off  they  were 
flopped  by  the  Court.  / 

Mansfield 
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Mansfield  Ch.  J.  The  evidence,  as  to  the  point 
which  has  been  argued  by  the  counfel  for  the  Defend- 
ants was  all  upon  one  fide.  The  cuftom  of  the  trade 
was  very  fully  edablifhed.  It  was  proved  that  the  prin- 
terj  by  the  general  ufage,  was  not  entitled  to  be  paid  for 
any  part  of  his  work  until  the  whole  was  completed  and 
delivered.  This  cuftom  is  the  law  of  the  trade,  and,  as 
far  as  it  extends,  it  controls  th^  general  law.  As  to  the 
fet-off,  it  was  proved  upon  the  trial  that  the  Plaintiff's 
own  lofs  much  exceeded  the  fum  which  he  had  recovered 
from  the  office.  The  depofit  was  made  in  hrs  name,  and, 
as  far  as  it  appeared,  in  refpe£l  of  his  own  property ;  it 
was  not  proved  that  any  part  of  it  was  paid  for  goods  in 
trtiftj  or  any  thing  received  by  the  Plaintiff  upon  that  ac- 
count. There  was  no  evidence  then  of  money  had  and 
received  to  the  ufe  of  the  Defendant.  The  jury  indeed 
found  that*the  Plaintiff  had  undertaken  to  infure.  He 
negle£led  to  fulfil  his  engagement,  in  confequence  of 
which  the  Defendant  fuftained  a  coufiderable  lofs.  But 
this  lofs  cannot  be  made  the  fubje£l  of  a  fet-off ;  the 
Defendant  muft  feek  his  remedy  by  a  diftinft  aAiou. 

The  other  Judges  concurring,  the  rule  was  made  ab- 
folute  to  enter  the  verdid);  for  1251/.,  being  the  amount 
of  the  damages  found  by  the  jury,  increafed  by  the  ad- 
dition of  the  fum  deduced  under  the  fet-off,  and  that 
part  of  the  rule  which  had  for  its  objeA  to  increafe  the 
verdifl  to  16  9/., 

.  Was  difcharged< 


IN  THE  Forty-eighth  Ykar  of  GEORGE  III.  t^i^ 

t8o8. 

IvAT  V.  Finch  and  Another.  Feh.  6. 

YHIS  was  an  aAion  of  trcfpafs,  tried  before  Lord  Upon  an  ifluc 
^  ElUnborough  C.  J.  at  the  hft  aflizcs  for  the  county  of  ^^^^^^txhtx^^ 
Cambridge^  for  taking  three  mares,  the  property  of  the  died  pofleiTed  of 
PlaintiflF^  and  converting  them  to  the  ufe  of  the  Defend-  certain  property, 
ants.  The 'Defendants  juftified  under  ^  heriot  cuftom  t  cy'»<icncc  may  be 
ill  n^.      .  I  .  -.TT,     ,     ^  8**^"  °^  dcclara- 

and  the  only  qucltion  between  the  parties  was,  Whether  tions  made  by  C. 

one  Alice  Watfon^  the  tenant,  was  pofTefTed  of  the  laid  that  Aie  had  af. 
marcs  at  the  time  of  her  death  ?  It  was  admitted  that  figncdthc  pro- 
thcjr  had  formerly  been  her  property,  but  it  was  con- 
tended  that  fometime  before  her  death  ihe  had  tranf- 
ferred  them,  with  the  reft  of  her  farming  ftock,  to  the 
PUinti6F.  For  the  purpofe  of  proving  this  transfer,  a 
^iritDefs  was  called  to  fpeak  to  a  converfation,  in  which 
Mrs.  Watfon  hard  ftated  that  (he  bad  retired  from  buG- 
nefs,  and  given  up  her  farm  and  ftock  to  her  fon-in  hw, 
the  Plaintiff.  The  Chief  Juftice  inquired  whether  thefe 
declarations  were  accompanied  by  any  a£l  rehtive  to  the 
management  of  the  farm.  This  being  anfwered  in  the 
negative,  bis  Lordfhip  was  of  opinion  that  the  evidence 
could  not  be  received.  The  jury  gave  their  vcrdid  for 
the  Def6tidants.  A  rule  n'tji  having  obtained  on  a  for- 
mer day  for  fetting  aGde  the  verdi£l  and  granting  a  new 
trial. 

Lifts  Serjt,  upon  (hewing  caufe,  contended  that  the 
e?idence  was  properly  rejected.  Thefe  declarations 
were  not  offered  as  explanatory  of  any  ad  relative  either 
to  this  property,  or  to  the  buCnefs  and  management  of 
the  farm.  They  were  nothing  but  cafual  and  idle  con- 
verfation. Evidence  6T  fuch  a  defcription  was  cakulated 
nthcr  to  miilcad  than  inform.^  and  the  admidioa  of  it 
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!n  courts  of  juftke  would  be  attended  with  the  moft  ma« 
nifcft  inconvenience  and  danger. 

Sel/on  Serjti  cotttri  was  flopped  by  the  Court. 

Mansfield  C.  J.  The  evidence  ought  to  have  been 
received ;  though  undoubtedly  fuch  declarations  would 
be  entitled  to  a  greater  or  lefs  degree  of  attention  ac- 
cording  to  the  circumftanccs  by  which  they  were  accom** 
panted.  The  admiffion,  fuppofed  to  have  been  made  bj 
Mrs.  Wat/on^  was  againft  her  own  intereft.  Had  this 
been  an  aAion  between  Mrs.  VTatfon  and  the  prefent 
Plaintiff,  her  acknowledgment  that  the  property  be* 
longed  to  him  might  clearly  have  been  given  in  evidence. 
It  ought)  therefore^  to  have  been  received  in  the  prefent 
inftance ;  becaufe  the  right  of  the  lord  of  the  manor  de* 
pended  upon  her  title. 

Per  Curiam^  Rule  abfolutCf 


T^h.  6« 


A  party  in 
pleading  may 
prefcribc  for  U/i 
than  he  is  en- 
titled to  claim* 


The  Bailiffs,  Burgeffes,  &c.  of  Tewkesbury  Vt 

Brickk£li*« 

npHIS  was  an  adion  upon  the  cafe  for  felling  corn  by 
fample  in  Tewhejbury  market,  whereby  the  Plaintiffs 
were  deprived  of  their  toll.  *The  declaration  ftated  that 
the  Plaintiffs  were  lawfully  poflefTed  of  a  certain  market, 
holden  inTewtf/bury^for  the  buying  and  felling  of  corn  and 
grain,  and,  by  reafon  thereof,  of  right  ought  to  have  a  rea- 
fonable  toll  of  all  corn  and  grain  brought  into  the  faid  mar- 
ket to  be  fold,  and  there  fold,  not  being  corn  or  grain  ibid 
in  chat  market  iy  or  to  any  freeman  of  the  faid  borough,  nor 
the  corn  or  grain  of  any  other  perfoa  or  perfons  legally 
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exempt  from  the  payment  of  fuch  toll.    The  caufe  was 

tried  before  Macdonald  C  B.,  at  the  laft  aiSzes  for  the  ^    ^  .,._    . 

^^.       -         T  ..         ..  1^  The  BaihfFs,  &c. 

county  of  Ghuater.    It  appeared  m  eTtdence  that  corn  of 

fold  by  a  freeman  was  exempt  from  the  payment  of  toll,    TBwKBsauat 

but  that  this  exemption  did  not  extend  to  corn  fold  to  a      BaicKNn.&« 

freeman.    It  was  contended,  therefore,  on  the  part  of 

the  Defendant,  that  there  was  a  material  variance  be« 

iween  the  right,  as  proved  by  the  witneflcs,  and  the  pre* 

fcription  dated  in  the  declaration ;  and  the  Chief  Baroa 

being  of  that  opinion,  the  Plaintiffs  were  nonfuited. 

WiUiams  Serjt.,  on  a  former  day,  obtained  a  rule  ni/i 
for  fetting  afide  the  nonfuit  and  granting  a  new  triaL 
In  moving  for  the  rule,  he  obferved,  that  it  was  no  ob- 
jeftion  to  a  party's  right  to  recover  that  he  had  prefcribed 
for  lefs  than  he  was  entitled  to  demand.  That  was  the 
cafe  in  the  prefpnt  inftance.  It  appeared  that  the  ex- 
ception had  been  ftated  too  extenfively,  and  the  pre* 
fcription,  as  laid  in  the  declaration,  was  therefore  ren» 
dered  narrower  than  the  Plaintiffs'  right.  In  the  cafe  of 
Bujkooodv.  Bond^  Cr$.  Elix.  7^2.,  the  Plaintiff  prefcribed 
for  common  for  one  hundred  flieep.  The  jury  found  a 
right  for  one  hundred  flieep,  and  fix  cows,  and  the  Court 
held  that  the  Plaintiff  had  not  failed  in  his  prefcription. 
In  JBrugei  v.  Searle  and  Another^  Carth.  a  19.  (a),  which 
was  a  prefcription  for  common  of  pafture  for  all  the 
Plaintiff's  fheep  levant  and  couchant  on  his  tenement  in 
Edijborougbt  the  jury  returned  a  fpecial  verdift  that  the 
Plaintiff  had  *<  common,  as  well  for  all  other  cattle  le- 
nnt  and  couchant  on  his  tenement,  as  for  (hecp."  It 
was  objeAed  that  the  verdift  did  not  maintain  the  pre* 
fcription ;  for  that  a  prefcription  was  an  entire  thing, 
and  could  not  be  divided.  But  the  Court  obferved,  that 
''  the  finding  by  the  jury  that  the  Plaintiff  had  commoa 

(tf)  See  alfo  x  Show,  347.    4  Mod.  S9.  S«  €• 
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V, 
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for  other  cattle  did  not  filfify  his  prefcription,  but  might 
ftand  well  with  it."  And  many  other  cafes  might  be 
cited  to  the  fame  effed  {a). 

Beft  Serjt.,  who  appeared  on  this  day  for  the  Plaintiffs, 
upon  being  afked  by  the  Court  whether  the  nonfuit 
could  be  fuftainedy  obfcrved  that  a  prefcription  was  cvi* 
dence  of  a  grant,  and  that,  if  in  the  cafe  laft  cited  the 
prefcription  had  been  pleaded  as  a  granti  the  variance 
would  have  been  fatal.  There  was  no  reafon  why  it 
fhould  not  be  equally  fo  in  the  prefent  indance.  The 
only  difference  berween  the  two  cafes  was  in  thejnanner 
of  proof.  He  admitted,  however,  that  he  had  not  been 
able  to  find  any  decifion  in  his  favour.  * 

The  Court.     All  the  authorities  are  the  other  way. 

Rule  abfolute. 

{a)  See  Hinh  v.  Clerks  %  Lev*  35 a.    John/on  ?.  Thoro^goodp 
t  Bronunl'  177.    Hob.  64. 


Feh.  6. 


The  notarial 
.   certificate  requir- 
ed in  the  cafe  of 
a  fine  acknow- 
ledged ID  a  fo- 
reign country, 
muft  be  under 
Jeal ;  a  dcfedt  in 
this  particular 
cannot  be  fup- 
plied  by  proof  of 
the  hand- writing 
of  the  cognizors. 


Cruttenden  V.  BouRBELL  and  Mary  Annb 
his  Wife. 

TjENRT  Count  Bourbell,  and  Mary  Anne  his  wife, 
the  conufors  of  this  fine,  were  refident  in  France^ 
and  the  acknowledgment  was  taken' before  commiffioners 
in  that  country.  The  affidavit  of  the  tiue  taking  and 
acknowledging  the  fine  purported  to  be  fworn  before 
Mercber  d*Hauffef^  who  was  defcribed  as  Mayor  of  the 
City  of  Neufchatel^  in  the  department  of  the  Lower  Seine, 
and  it  was  fubfcribed  with  his  name.  A  certificate  that 
the  faid  Alercher  d^Haujffey  was  Mayor  of  the  City  of 
Neti/chatel^  figned  by  two  perfons  who  ftatcd  themfelves 

to 
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to  be  ^  public  notaries  of  the  Emperor  Napoleon  tbe^  i8o^. 

Ciw/,  refideot  in  the  city  of  Neufcbatel  in  the  empire  of       ^-^        7^ 
Frgtta^**  was  tndorfcd  on  the  affidavit ;  bbt  no  notarial  t;. 

faJ  was  annexed.  An  affidavitt  fworn  in  this  country,  BouaasL^, 
•as  alfo  produced,  for  the  pnrpofe  of  verifying  the  fig* 
mmre  of  the  coguizors.  An  application  had  Been  made 
to  a  Judge  at  Chambers  for  his  ial/ocaiur ;  but  the  certifi- 
cate not  being  under  /ea/f  which  was  required  by  th^ 
Ijodice  of  the  Court  in  the  cafe  oJF  fioei  acknowledged 
abroad,  it  was  refufed, 

Bajlfy  Serjt.  now  moVed  that  the  fine  might  paCs; 
He  obfervcrd  that  it  was  not  onufual  upon  the  continent 
for  a  notary  to  be  without  a  feal  of  office.  An  inftante 
sf  that  kind  had  recently  come  befort  the  Court;  ilnd 
in  fiich  a  cafe  it  was  impoITible  to  comply  with  the  ge- 
neral rule.  [ManifieU  C  J.^  Is  there  any  affidavit  to 
fatisfj  the  Court  that  no  public  feal  is  made  ufe  of  hj 
the  notaries  2X  Ntufcbatel  T'\  There  is  no  affidavit  of 
that  fa£l ;  but  it  majr  be  prefttihed ;  becaiife  it  id  pro- 
bable that  this  certificate  is  in  the  ufual  form.  In  thia 
cifealfo  there  is  an  affidavit  that  the  fignatures  to  the 
acknowledgment  are  in  the  haud*  writing  of  the  cog* 
nitoisi 

Tbi  Court.  That  will  not  fupply  the  defeA.  There 
is  00  rule  of  Court  exprefsly  applying  to  the  cafe  o£ 
fines  levied  by  perfons  refident  abroad ;  but  the  rule 
fclatiire  ta  recoveries  rufTered  by  petfons  dndbr  thefe  cir« 
cmaftanctsi  has  always  been  held  to  extend  to  the  cafe 
of  fines.  By  that  rule,  {Hilary  term  14  Geo*  3.)  it  ia 
ordered,  that  « if  the  party  or  parties  fiiall  be  in  Ire^ 
^*  land^  or  in  any  other  parts  beyond  the  Teas,  then  the 
^  aflidavit  or  affidavits  (hall  be  tnade  by  one  of  the 
*'  commiffioners  Who  hath  uken  the  ackuowledgment 
**  of  fttch  warrant  or  warrants  of  attorney^  and  {hall 
Vol.1.  h  «be 
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i8oS.         **  be  fwom,  either  before  feme  perfon  duly  authorized 

^        -    -'       •«  to  take  affidarits  in  thia  court,  or  before  feme  ma- 
Cruttensem 

V.  ''-giftrate  of  the  place  where  fuch  acknowledgment  (hall 

BouEBEL.       ic  be  taken,  having  authority  to  aimintfter  an  oatbf  and 

«'  m  iht  prefenci  of  a  public  notary  s  which  notary  (hall 

<*  alfo  certify  in  writing  under  his  hand  and  feal^  as 

«<  well  the  due  adminiltering  of  the  faid  oath,  as  alfo 

«  the  name,  (ignature,  and  o(Ece  of  the  magiftrate  ad- 

<<  miniflcring  the  fame/'    In  this  cafe  the  certificate  ii 

not  under  feali  neither  is  it  ftated  that  the  notary  was 

prefent  when  the  oath  was  taken,  or  that  the  mayor  of 

.    Ncufchatel  had  authority  to  adminifter  an  oath.    There 

is  alfo  another  obje£lion.    It  appears  that  one  of  the 

cognizors  is  an  alien  enemy ;  he  fubfcribes  himfelf  Henry 

Count  Bourbels  the  name  and  title  are  French^  and  he 

is  refident  in  the  dominions  of  France* 

Bayley  Serjt.  took  nothing  by  his  motion. 


Fib.  6.  Spilsbury  ^.  Micklethwaitk. 

If,  at  a  county  npHIS  was  an  aftion  for  an  aflTault^  battery^  and  falfe 
thcclcaionof  imprifonment.    The  Defendant  pleaded^  ift.  Not 

knights  of  the      guilty ;  and  2dly,  as  to  all  the  charges  except  the  bat* 

Aire,  a  freeholder  tery,  **  that  before,  and  at  the  time  when,  &c.  an  dec- 
interrupt  the  pro* 

ceedings,  by  making  a  gres^t  noife  and  difturbance,  the  IherifTmay  order  him  to  be 
taken  into  cnftody,  and  carried  before  a  juAice  of  the  peace.  It  is  fuffictent  in  a 
plea  of  juftification,  to  an  adion  for  an  aflault  and  falfe  imprifenment,  brought 
againft  the  fiieriff  under  the  above  circumftancesi  to  ftate  '*  that  the  Plaintiff  made 
a  great  noife  and  diAurbancc  at  the  eledlon,  and  then  and  there  obftruded  and  mo- 
lefted  the  Defendant  in  the  execution  of  his  doty,'*  without  ftating  that  he  thereby 
obftrufted  and  inolefted  him. 

If  a  plea  of  juftification  confift  of  two  fads,  each  of  which  would,  when  feparate* 
]y  pleaded,  annount  to  a  good  defence,  it  will  fufficlently  fupport  the  juftification  if 
one  of  thefe  fadi  )2^  fouftd  by  the  juiy. 
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tion  was  lawfully  had  at  Lewex  in  the  county  oCSuJex 
of  two  knights  of  the  faid  county  to,fer?e  in  parliament, 
as  knights  for  the  faid  county  of  SuJ/fx,  at  which  faid 
dcdion  he  the  Defendant^  being  then  (heriflF  of  the  faid 
county  of  Sujix,  then  and  there  prefided  i  and  becaufe 
the  Plaintiff,  at  the  faid  time  when,  fee*,  at  the  faid  elec- 
tion, threatened  to  aflault  him  the  Defendant,  and  then 
and  there  did  adually  aiTiult  him,  fo  being  fuch  flieriff, 
aod  then  and  there  made  a  great  nolfe  and  difturbance  at 
the  faid  elefiion,  and  then  and  there  obftru£ted  and  mo- 
kfted  the  Defendant,  as  fuch  (herifF,  in  the  execution  of 
his  duty  at  fuch  eleflion,  he  the  faid  Defendant  thereupon, 
at  the  faid  time  when,  Sec,  charged  one  William  Mil/sp 
being  then  and  there  one  of  the  headboroughs  of  Liwei 
aforefaid,  to  take  the  care  and  cuftody  of  the  Plaintiff,  in 
order  to  carry  him  before  Thomas  Partington  efquire, 
then  and  there  being  one  of  his  Majefty's  juftices  of  the 
peace,  afligned,  fee.  for  th6  faid  county,  in  order  thkt  the 
Plaintiff  might  be  dealt  with  according  to  law,''  &c. 
Replication,  De  injuria  fud.proprii^  tsfc.  The  caufe  was 
tried  before  ^j^/^rA/ Ch.  J.  at  the  lad  aflizes  for  Ahe 
county  of  SufeM. 

The  jury  found  that  the  Plaintiff,  who  was  z  free- 
holder of  the  couiity,  did  not  affault  the  Defendant  as 
alleged  in  the  plea ;  but  they  were  of  opinion  that  all 
the  other  fads  contained  in  the  plea  were  proved.  Upon 
this,  at  the  recommendation  of  the  Chief  Juftice^  a  ver- 
i\&  was  taken  for  the  Plaintiff,  damages  one  (hilling  | 
lod  permiffion  was  given  to  the  Defendant  to  move  that 
it  might  be  fet  afide  and  a  nonfuit  entered.  Accordingly 
a  rule  njfi  for  that  purpofe  having  been  obtained  in  Mi* 
fWiTM/term, 


SpiLSBuar 

V. 

MlCKLB- 
THWAITI* 


Bejf  and  Bajley  Serjts.  how  (hewed  caufe.  T{ie  affault 
fiaed  in  the  plea  has  been  difaffirmed  by  the  jury,  al** 
tbougfa  they  have  found  the  reft  of  the  fa£ts  in  farour  of 
<    *  L  2  the 
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the  Defendant.     Admitting  howeTcr  that  thefd  h&$ 
would, .  if  pleaded  by  themfeUeSy  bave  amounted  to  a 
joftificatioti,  ftill  the  PlaintiflFin  thh  cmfe  will  be  entitled 
'  to  retain  hil  verdiA.     It  is  a  rule  of  pleading  that  two 
defences  cannot  be  included  in  the  f^me  plea*     It  is  trae 
that  a  plea  may  confift  of  feveral  fa&a,  but  they  muft 
conftitute  only  one  defence*    The  plea  is  put  in  iflaci 
not  in  parts,  but  as  one  entire  ju(lification«     If  a  mate* 
rial  part  be  difpro?ed,  the  whole  defence  fails ;  for  the 
jury  are  to  find  the  fubftance  of  the  ifltie,  that  is,  of  the 
whole  ifltie  joined  between  the  parties ;  and  in  thiacafc 
the  afiault,  which  is  the  mod  material  faA  contained  in 
this   plea,  has  been   diredly  found  in  the   negative* 
fiut  fuppofing  that  the  fads  which  the  jury  have  found 
had  been  pleaded  by  themfelvesv  they  would  not  have 
amounted  to  a  juftification*    This  is  the  cafe  of  an  arreft 
without  a  warrant,  in  order  to  juftify  which,  the  Plain* 
tifF  muft  have  been  guilty  of  a  breach  of  the  peace,  or  of 
fome  indi£lablc  offence :  for  the  authority  of  the  (bcriff 
in  this  refpe£t  is  not  greater  than  that  of  a  conftabiei 
The  offence  alfo  (hould  be  charged  in  the  plea  with  as 
much  precifion  as  in  an  indifkment.    The  Defendant 
alleges  that  the  Plaintiff  obtlruAed  and  molefted  him  in 
the  execution  of  His  duty.    But  it  is  not  ftated  iow  he 
obftniQed  and  molefted  him*    In  an  indi£lment  for  ob- 
taining money  by  falfc  preteoceSf   the  fali!e  pretences 
muft  be  parttctUarly  fet  forth  upon  the  record.     Roc  v* 
Ma/9t$,  2  Term  Rep.  581.    It  b  ftated  indeed  that  the 
Plaintiff  made  a  great  noife  and  difturbance  at  the  elec« 
tion,  and  then  and  there  obftruAed  and  molefted  the 
Defendant,  &c.;  but  it  is  not  alleged  that  he  tbereij  ob- 
ftruAed  him.    Every  plea  is  to  be  taken  moft  ftronglf 
againil  the  pleader  (  and  in  this  cafe  the  Plaintiff  is  en- 
titled to  avail  himCtlf  of  every  objeAion  to  the  plea, 
wkich  might  have  been  made  upon  fpecial  demurrer ; 
h^ecaafc  the  Defendant^  by  ioferting  the  aflault  in  hi« 
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plea,  has  deprived  the  Piaintiff  of  the  opportanity  of  de- 
murring. The  general  queftion  is  important,  fince  if 
a  coDtcft  bad  taken  place,  and  death  had  enfued,  the 
qoellion  of  murder  would  hare  depended  upon  the  le^ 
galitjr  or  illegaUty  of  the  anei^. 


l8o8. 

c  ^^  ,i 

SlILSBURY 

V. 

MlCKLI- 

THWAIT«« 


^bepbard  Serjt.  centrit  was  ftopped  bj  the  Court* 

M4NSFIELD  Ch.  J.  If  a  plea  of  juftification  to  an  ac- 
tion of  this  nature  confift  of  two  fafis,  each  of  which 
would,  when  feparate I7  pleaded,  amount  to  a  good  de« 
fence,  it  will  fufficientljr  fupport  the  juftification^  if  one 
of  thefe  hw  be  found  by  the  jury.  The  only  queftion 
theiKto  be  confidered  is,  whether  that  part  of  the  plea 
«Atcb  the  jury  have  affirnied,  would  alone  conftitute  a 
defence  to  the  charge  to  which  it  is  here  pleaded.  It 
amounts  in  fubftance  to  this  \  that,  at  the  time  when  the 
trefpafs  was  committed,  the  defendant  was  Oieriff  of  the 
county  of  ^Je^f  and  in  that  charafier  wa^  preCding  at 
the  ete£lioii  of  knights  of  the  (hire  to  fenre  for  the 
county  in  parliament*,  that  the  Plaintiff  made  a  great 
noife  and  diflurbance  at  the  elcAion,  and  mole  (led  and 
obftf  u£ied  him  in  the  cxecotiot)  of  his  duty,  upon  which 
he  ordered  a  conilable  to  take  the  FhintiflF  into  cuftody^ 
arfd  tq  carry  hiip^  befofe  a  juftice  of  the  peace,  &c.  It 
ii  impoflible  tli^t  aqy  perfon  upon  reading  thb  part  of 
the  pleat  can  entertain  a  doubt,  whether  the  fentcnce, 
interpreted  according  to  its  natural  import  and  conftruc* 
tion,  ru(ficieDtly  cxpreiTes  that  the  obftruSion  was  by 
means  of  the  noife.  Neither  is  it  eafy  to  co^c^^eiye  how 
the  Plaintiff  could  have  made  \  gr^a^t  aoi(e  and  didi^rU- 
ance  upon  this  occai^oOj  withont  Ohftru£iieg  the  Dc* 
feodaot  in  the  difc^arge  of  hia  duty  \  and  as  to  the  na- 
ture of  the  noife  itCel^  that  does  not  admit  of  particular 
dcCcription.  The  qucllipn  then  refolves  itfelf  into  ^hi^B 
vhether  the  coo^V^  of  il^  P^aiotijf  in  (naking;  a  fgt^ 

L  3  noKt 
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nolfe  and  difturbance  at  the  eledion,  and,  b^  means  of 
that  nolfe  and  difturbance,  obftru£ling  and  molcfting  the 
{heriflF  in  the  execution  of  his  duty,  was  fafficient  to 
juftify  the  Defendant  in  the  meafure  which  he  purfaed. 
I  am  furprized  that  this  queftion  (hould  be  ferioufljf 
argued.  At  the  time  when  the  trefpafs  was  committed, 
the  Defendant  was  prefiding  at  the  county  court.  He 
was  engaged  in  the  difcharge  of  a  moft  important  duty, 
a  part  of  which  confifts  in  the  adminiftration  of  oaths, 
and  in  deciding  upon  the  qualifications  of  th^  eleQors, 
The  condu£k  of  the  PlatntiflF  in  difturbifig  the  order  and 
proceedings  of  the  court,  would  have  juftificd  the  inter« 
pofition,  not  only  of  tho  (heriff,  but  of  any  of  the 
freeholders,  who  are  the  judges  of  that  couct,  or,  per- 
haps, of  any  other  individual ;  for  every  man  is  1B« 
terefted  in  the  due  ele£tion  of  reprefentatives  to  parlia- 
ment. But  it  is  faid  that  the  (hcriff  has  no  authority  to 
commit.  He  certainly  has  no  authority  to  commit  as  a 
magiftrate ;  nor  did  he  in  this  cafe  commit  the  Defend- 
ant.  The  extent  and  nature  of  the  powers  appertaining  to 
the  office  of  (heriflF  are  objc£ls  entirely  foreign  from  the 
prefcnt  inquiry.  It  is  fufHcient  in  this  inftance  to  ob- 
ferve  that  it  was  the  duty  of  the  (hcriff  to  prcferve  order 
and  decency.  The  proceedings  of  the  court  were  inter- 
rupted by  the  turbulent  conduS  of  the  Plaintiff;  the 
Defendant  was  bound  by  his  fituation  to  prevent  the  con- 
tinuance of  this  interruption,,  and  he  could  not  have 
adopted  a  better  mode  for  that  purpofe,  than  by  ordering 
the  Plaintiff  to  be  carried  before  a  magiftrate,  to  give 
fecurity  for  his  good  behaviour.  It  has  been  objected 
that  the  fafts  found  by  the  jury  do  not  amount  to  any 
offence.  Has  the  law  of  England  then  been  fo  anxious 
to  prcferve  the  purity  and  freedom  of  eledlon,  upon 
which  the  rights  and  liberties  of  the  people  depend  f  has 
it  eftablifhed  various  forms  and  regulations  for  this  pur- 
pofe, and  (hall  it  be  faid  that  it  is  no  offence  to  defeat 

tbcfe 
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thefe  provifionsj  and  to  render  them  nugatory  and  vain  ? 
Is  it  no  offence  to  intcnupt  the  exercife  of  thofe  powers 
which  have  been  entrufted  with  this  view  to  the  (heriff ; 
to  annul  fo  many  legiflative  provifions ;  to  deprive  the 
country  of  the  benefit  of  a  fyftem  fo  anxioufly  e(ta* 
blifhed ;  and  to  attack  the  mod  valuable  rights  and  pri- 
vileges of  the  people  of  England?  What  fliould  we  fay 
of  thofe  laws  which  we  are  fo  much  accuftomed  to  extol^ 
if  condu£^  of  fuch  a  defcription  could  be  purfued  with 
impunity?  This  is  a  queftion  upon  which  I  cannot 
bring  myfelf  to  entertain  a  moment's  doubt.  The  Plain- 
tiff was  guilty  of  a  ferious  offence  againft  public  order; 
he  was  guilty  of  a  breach  of  the  peace,  for  which  he 
might  have  been  puni(hed  by  indi£iment.  His  conduft 
was  fuch  .as  to  call  for  immediate  interpofition.  The 
Defendant  was  not  only  juftified  in  what  he  did,  but  it 
was  his  duty  to  adopt  means,  (and  what  better  could  have 
been  chofcn  ?)  to  prevent  the  Plaintiff  from  continuing 
to  interrupt  the  proceedings  of  the  court. 

*   Rule  abfolute. 


1 80S. 
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Prentice  v.  Reed. 


Fti»^» 


HTHE  fafls  of  this  cafe  were  as  foJlow  •  An  unex-    Uponarcfcrencc 

pired  term  of  years  in  a  farm,  and  the  flock  there-  *^  nifiprius^  an 
on,  belonging  to  one  Afplin^  being  taken  under  a//ri  ^^^1^/^  ^^^53°^^ 

fum  than  that  for 
wbicb  the  verdid  is  taken.  But  if  be  awardsa  greater  fiim  than  the  amount  of  the 
vcrdidt,  and  judgment  is  entered  for  the  whole,  and  it  appears  that  a  part  of  the  fum 
is  covered  by  a  countervailing  demand  which  never  was  a  fubjed  of  difpute»  fo  that 
ooly  a  balance,  lefs  than  the  amount  of  the  verdid,  is  ultimately  to  be  paid  over, 
the  Court  will  reduce  the  judgment  to  the  amount  of  the  verdid,  and  grant  execu- 
tion for  the  fum  really  due- 

Where  an  arbitrator  has  power  to  order  luhat  he  fhould  think  fit  to  he  done  by 
either  of  the  parties  refpeding  the  matters  in  difpute,  quare  whether  he  might  not 
ilired  them  to  confent  to  an  application  to  the  Court  for  enlarging  the  damages 
pvenbytheverdid?  n 

L  4  facias 
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l8o8.         fieias  at  the  fuit  of  Stonard  and  Ry/anJ,  and  eipofed  tp 
fale  by  au£iion,  J/piin  authorized  the  audioncer  to  fell 
at  the  fame  time  all  the  growtqg  crops,  land  fown,  fal* 
lows,  and  effeAs  which  he  ^had  on  the  prenqifes,  to  be 
taken  at  a  valuation  by  the  purchafcr  of  the  ieafe,  and 
the  leafe  was  fold  uj>on  condition  that  the  purchafer 
(hould  be  approved  by  the  landlord.    The  fum  produced 
by  the  fale  of  the  Icafc  and  a  part  of  the  (lock,  not  in- 
clttding  a  (lack  of  clover  hay,  which  was  then  on  the 
premifes,  and  the  growing  crops  and  faifows,  proved 
^uiEcient  to  fatisfy  this  execatipn.    The  Plaintiff  was 
declared  the  purchafer  of  the  leafc,  he  took  an  affign- 
ment  of  the  term  from  the  (herifF,  and  entered  on  the 
farm,  cxclufivc  of  jhe  growing  crops  and  fallows.     After 
this  he  applied  to  the  auclioneer  to  have  the  crops  and 
other  effe£ls  valued,  but  was  refufed,  on  the  ground  that 
the  landlord's  content  to  the  affigqment  of  the  leafe  had 
pot  been  yet  obtained  \  the  landlord  (hortly  after  granted 
him  a  new  leafe  for  the  refidue  of  AfpVtfi%  term,  after 
"which,  but  before  t>^e  growing  crops  and  effeds  had  been 
valued  or  paid  for,  a  fieri  facias  iffucd  againft  A/piin*s 
goods  at  t|^  fuit  of  one  J(^aif4erzec,  directed,  to  the  De- 
ieiidant»  who  was  then  the  (lieriff  of  EJix^  under  which 
the  Defendant  feized  the  Hack  of  clover  and  the  crops 
•  then  growing  on  the  farm,  and  fold  them  for  495/0 
Vbich  he  received,  f|nd  before  the  returp  of  |hc  writ 
took  a  fecond  crop  of  clover,  value  looA,  which  had 
gfqwn  fubfeque^tly  to  the  ^ates  of  the  aflignmeot  ai^4 
new  leafe,  and  to  the  taking  of  the  firft  growing  crops  ; 
the  Defendant,   during  bis  pofiei&on,  obftruded  tiie 
Plaintiff  in  the  occupatiop  of  his  farm,  and  thereby  oc» 
cafioned  him  to  fuftatn  other  loffes  to  the  amount  of  aoA 
Soon  after  the  Defendant  bad  taken  poffeflion,  the  grow- 
ing crops,  &c.  were  valued  in  purfuance  of  the  condK 
lions  of  fale,  at  the  fum  of  344/.  15/.  yi.    The  Plato- 
tiff  liavipg  brought  an  aaio^i  ^f  trefpaib  againft  the  D|e* 
|cAdai^t|  for  taking  the  goods  and  cro|ia  midcr  tbefecp^il 
'^'    ' ''  ' "  ' i       ^    '       ^       '     ~ 
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furifadas  \  the  caufe  came  on  for  trial  at  the  Chelmsford 
fioimcr  aflizea  t8o6y  before  Macdonald  C.  B.  ^/i/i 
had  before  that  timf  cdmnenced  an  adton  againft  the 
Plaiotiff  for  the  Talae  of  the  erops  \  and  Vanderzee  being 
df  firous  to  obtain  the  fruks  of  his  judgment  by  getting 
poflcffioo  of  the  fum  which  Afplin  might  recover  from 
the  Plaintiff,  and  which,  if  pa^d  over  to  AJpHn^  could  not 
be  taken  in  execution,  the  parties,  at  the  particular 
requeft  of  Vandirxa^  confcnted  to  refer  the  caufe,  and 
(he  terms  mentioned  in  the  order  of  nifi  priut  were  as 
follow : 

The  Defendant  undertaking  that  an  indemnity  (bould 
be  ghreoy  to  the  arbitrator's  fatisfa£lion,  to  fare  the  Plain- 
tiff harmlefs  from  the  prefent  and  any  other  fnit  by  Afp^ 
lin  for  the  price  of  the  crops  apd  other  articles  taken 
under  Vanderze^  execution,  it  was  ordered  that  a  verdrQ 
flioald  be  entered  for  the  Plaintiff,  damages  Ho^L^fuije^i 
U  the  tttuard  of  the  arbitrator,  who  was  thereby  emp9v;ered 
U  £reB  ihat  a  verdiff  Jhould  be  entered  for  the  Plaintiff'^  or 
Dtfendantf  as  he  Jhould  think  proper  ^  and  alfo  to  fetclc  olL 
maHers  in  JRference  between  the  parties,  and  to  order  and 
determine  tirAo/  he  Jhould  think  Jit  to  be  done  by  either  of 
them  refpeHing  the  matters  in  difpute  t  and  if  he  fboald  be 
of  opinion  that  Vanderzee  had  no  right  to  feize  the  crops 
and  other -articles,  Vanderzee  fhould  notwithftandtng  be 
at  Kberty  to  retain  the  amount  of  the  price  which  the 
PUinti^  was  to  have  paid  to  Afplin  for  the  fame  \  but  the 
talne  of  |hem  beyond  that  price,  and  the  damage  fuf« 
tained,  if  any,  was  to  be  paiii  to  the  PJaiQtiff:  and  by  the 
bole  order,  after  reciting  that  a  valuation  of  the  fame 
C(Qps  and  other  articles  had  been  made  between  Afplin 
and  the  Plaintiff*,  the  aibitrator  was  empowered  to  dircd, 
that  in  cafe  AfpUn  (hould  recover  more  from  the  Phimiff 
than  the  amount  of  fucb  valuation,  the  difference  (bould 
be  repaid  by  the  Plaintiff  to  the  Defendant's  attorney, 
0^1  of  Uie  moneyi  if  wp  that  O^viA  be  awarded  to  i^e 
?Wati6; 
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1 80S*  The  arbitrator  made  hisavrard»  and  therein  reciting 

that  the  Defendant  had  given  to  the  PlalottfF  the  indem* 
nitjr  agreed  on,  and  declaring  his  opinion  that  the  crops 
and  (lack  of  clover  did  pafs  to.the  Plaintiff  by  the  auc« 
tioneer's  fale,  awarded,  that  the  Defendant  was  indebted 
to  the  Plaintiff,  for  the  crops  and  clover  bay,  in  495/.  ; 
for  the  fecond  crop  of  clover,  in  100/. ;  and  for  damages 
occafioned  by  the  obftrudion^  to  his  occupation,  in  20/. 
And  that  on  the  whole  there  was  due  and  oiving  from  the 
Defendant  to  the  Plaint jjf  61^1*,  and  that  the  verdUi  which 
had  been  entered  for  the  Plaintiff  for  500/.  Jhould  he  altered 
to  615/.  And  the  arbitrator,  further  reciting  that  Afplin 
had  as  yet  recovered  no  money  from  tlie  Plaintiff,  de« 
clared  he  was  unable  to  dire£l  any  fpecific  fum  of  money 
to  be  repaid  by  the  Plaintiff  to  the  Defendant's  attorney 
out  of  tlie  money  awarded  to  the  Plaintiff,  but  awarded, 
chat  if  Afplin  ihould  recover  more  than  the  , amount  of 
the  aforefaid  valuation,  then  the  Plaintiff  fliould  repay  to 
the  Defendant's  attorney  fuch  difference  out  of  the  mo- 
ney thereby  awarded  to  him. 

The  affociate  altered  t)\e  pojlea  to  615/.,  and  delivered 
It  to  the  Plaintiff,  who  thereupon  entered  up  judgment 
for  the  fum  of  615/.  damages.  « 

VaughanStxlU  had  on  a  former  day  obtained  a  rule 
nifi  that  the  judgment  might  be  reduced  to  the  fum  of 
500/.,  and  that  upon  payment  to  the  Plaintiff  of  155/. 
4/.  9i/.,  b^ing  the  refidue  of  tile  faid  500/.,  after  dedufl- 
ing  the  fum  of  344/.  i ;;.  ^d.^  which,  as  the  rule  ftated^ 
had  already  been  paid  to  Afplin  in  purfuance  of  the  faid 
order  of  nifi  prius  and  award,  (atisfa£lion  might  be  en* 
tered  up  on  the  judgment,  and  the  abovementtoned 
bond  of  indemnity  executed  by  the  Defendant  might  be 
given  up  to  the  Plaintiff  to  be  cancelled. 

Shepherd  ^nA  Bayley  Serjts.  now  (hewed  caufe.  AI* 
though  it  Ihould  b«  admitted  that  an  arbitrator  in  gene« 

ral 


IN  THE  FORTT-EIGHTH  YeAVL  OF  GEORGE  III.  fJJ 

nl  cannot  aw^rd  a  gretter  fain  than  the  damages  foiMid  t8o8* 

by  the  Terdi£t,  the  prefent  cafe  is  very  diftlnguifhablo       ^  — ^--J 
from  that  of  Bonner  v.  Charlton ^  5  Eq/l^'iy).  where  that  ^r. 

point  was  decided.     The  terms  of  the  fubnfiffion  here  Re&*» 

clearly  ihew^  that  if  the  PlaintiiF,  by  the  dired^ion  of  the 
arbitrator,  had  in  terms  applied  to  the  Court  to  enlarge 
the  Ycrdidi  unlefs  he  fought  to  receive  upon  the  clofe  of 
the  tranfadton  a  greater  fum  than  500/.,  the  Defendant 
could  not  have  oppofed  the  motion.  The  award  may  be 
conGdered  as  virtually  being  a  diredton  of  the  arbitrator 
to  that  efTe€l.  The  intent  of  the  fubmifTion  was,  firfl  to 
afcertain  the  whole  amount  of  the  injury  fuftained  by  the 
plaintiff.  If  it  had  happened  that  the  Piaintiff  had  pre« 
Tioufly  paid  Afpltn  for  the  crops  he  had  bought,  he  would 
have  been  entitled  to  receive  the  whole  of  that  amount* 
Next  it  was  intended  to  afcertain  the  amount  of  the  mo* 
ney  due  from  the  Plaintiff  to  /IfpUn^  who  was  then  filing 
for  the  price  of  the  crops,  in  order  that  Vanderzfe,  the 
real  Defendant,  for  Reed  is  only  nominally  Defendant, 
might  be  permitted  to  retain  that  fum  out  of  the  damages 
tobe  recovered  again  ft  him fe If,  and  might  be  required 
to  pay  over  to  the  Plaintiff  the  refidue  only ;  and  becaufe 
there  was  a  growing  crop,  which  was  daily  increafing  in 
value,  and  it  was  thought  doubtful  whether  Afplin  could 
not  (hew  his  property  therein^to  have  continued  beyond 
the  time  of  making  the  valuation,  whereby  he  would 
hive  entitled  himfclf  to  recover  more  than  344/.  15/.  3^/!, 
it  was  agreed,  that  in  order  fully  to  countervail  the  in* 
demnity  given  by  the  Defendant  to  the  Plaintiff,  the  De- 
fendant (hould  be  at  liberty  to  dedu£k  from  the  whole 
amount  of  the  damages  fuftained  by  the  Plaintiff,  not  the 
fum  of  34:|/.  15/.  id.  only,  but  alfo  the  excefs,  if  any, 
by  which  the  dijmages  to  be  recovered  by  jifplin  againft 
the  Plaintiff  fliould  exceed  that  valuation.  The  only 
fum  then  which  Vanderzee  was  to  pay  to  Ae  Plaintiff, 
was  the  excefs  of  the  whole  value  of  the  crops  above  the 

fum 
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t  Bo7.  fum  to  be  recovered  by  AfpUn.    He  updertakes  to  fuftaiA 

the  confequeoces  of  Jifplin*s  a£lioiJ,  opon  conditioa  that 
he  (hottld  be  in  all  cventd  difcbarged  from  paying  to  the 

Rf  go.  Plaintiff  a  fum  of  money  equal  to  .that  which  AfpKn 

might  recover  for  the  cropsi  and  flioald  pay  over  to  the 
Plaintiff  the  balance  only  :  from  the  former  fum  he  was 
wholly  releafed  therefore  by  a  matter  paramount  to  the 
award,  the  prior  agreement  recited  by  the  fubmiflion : 
that  fum  never  was  made  a  fubjr Q  of  difpute  between 
the  parties!  and  it  is  clear  that  it  ou^bt  to  form  no  part 
of  the  damages  to  be  recovered  in  this  a£lioo,  and  thai 
confequently  it  ought  never  to  have  been  included  in  the 
award.  Ifj  upon  a  reference  of  all  matters  in  dificrencej 
the  Phintiff  fliould  prove  a  debt  of  looo/.,  and  the  De- 
fendant fliould  eftablifh  a  fet-off*  for  600/.,  a  verdift  for 
500/.  would  enable  th^  arbitrator  to  do  complete  juftice. 
The  whole  obfcurity  in  this  cafe  arifcs  from  the  circunr- 
ftance  that  the  arbitrator  has  in  form  awarded  dijA, 
when  he  ought  to*  have  awarded  270/.  4/.  gi.  only :  he 
lias  included  in  the  damages  the  344/.  15/.  j^/.,  inftead 
of  kaviog  out  that  fum,  as  he  ought  to  have  done.  Jf  a 
Ytti'iOi  had  been  found  In  blank,  for  fuch  fum  as  the  arr 
bitrator  (hould  award  to  be  due,  it  would  have  beea 
filled  up,  not  with  61 5/.,  but  with  270/.  4/.  gd.  only. 
To  Bcnnir  v.  Char/ton  no  hfXs  iippeared  to  difcoveif 
the  ground  of  the  awRrd,  but  here  the  Court  can  diftin* 
gttifli  the  component  parts  of  the  fum  which  the  award 
purports  to  give,  and  therefore  has  the  means  of  te€ti^ 
ffing  the  miilHke.  If  the  award  and  judgment  are 
wrong,  they  are  wrong  in  form  only.  The  arbitraror 
has  not  in  cffe€k  given  more  than  5oo/.»  and  the  Court 
will  permit  the  judgment  to  be  amended  by  akering  U 
from  6 1 5/.  to  the  fupi  of  500/.,  for  which  the  vcrdi^ 
wa$  originally  given. 
« 
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Vmighkn  Serjt.  C99ttra.    The  queftioo  is  no^  wbtither  i<o8. 

t good  award  might  have  been  made,  which  would  have       *-—>^"'^ 

.  ^  PaENTlCB 

tSkOvax^A  die  intention  of  the  arbitrator  without, ex-  ^^ 

ceeding  the  limits  of  the  ^txAxOt.    He  clearly  might  have  I^s^ 

made  his  award  for  the  balance )  but  he  has  not  done  it* 

Theqaeftion  ist  whether  the  arbitrator  had  authority' to 

enlarge  the  verdiQ  to  615A     Not  only  is  it  impoflible  to 

faftain  that  poGtion,  but  even  if  the  arbitrator  had  di*  1 

reded  an  application  to  the  Court  for  the  verdift  to  be 

enlarged  to  615/.,  the  Court  would  hare  had  no  power 

to  grant  it :  for  the  verdi£l  is  of  the  finding  of  the  jury^ 

vhofe  excluiive  province  it  Is  to  aflefs  damages.     But  the 

rerdid  is  the  foundation  of  all  the  arbitrator's  autho* 

rity.    As  he  has  exceeded  then  the  limits  of  his  authcri* 

tj,  the  award  is  bad  IntUo:  and  the  Court  will  either 

prefeotly  difpofe  of  it  according  to  its  legality,  or  at  leafi 

will  fend  the  cafe  to  be  re-confidered  by  a  jiycy. 

Mansfikld  C.  J*  I  am  by  no  means  clear  that  the 
arbitrator  might  not  have  direfled  that  an  application 
Oiould  be  made  to  the. Court  to  enlarge  the  verdid  x4 
615/.1  and  that  the  Defendant  fliould  confeot.  It  is 
poffible  that  a  cafe  may  arife,  In  which  the  amount  of 
die  nominal  damages  in  the  verdifl  on  an  order  of  tt* 
ference  may  be  material,  but  in  moft  cafes  it  is  wholly 
imi|iaterial»  as  it  is  here :  the  Defendant  does  not  veo* 
tore  to  fwear  that  he  thought  it  important  to  limit  his 
damages  to  500/.  It  is  urged  that  this  is  the  finding  of 
the  jury,  but  that  is  mere  form :  it  is  in  fubftance  an 
agreement  between  the  parties.  The  jury  have  iit  fad 
no  concern  with  the  matter.  The  amount  is  fixed  by 
the  eounfel  engaged  in  the  caufe,  who,  upon  agreeing  to 
refer,  ufnally  take  a  verdift  for  the  damages  laid  in  the 
4edaratton  \  here  the  Plaintiff  has  not  indeed  done  that, 
bat  he  certainly  meant  to  uke  damages  fufficiently  large 
to  cover  the  fum  he  was  entitled  to  receive,  which  was 
Bttoh  lefs  than  500/.  1  and  he  thought  that  in  uking  k 

mdia 


I5S 


CASES  IN  HILARY  TERM 

I  Sot.  terdf^l  for  thkt  amount^  he  was  fecare.    It  is  impoffible 

^  "»■  -^         this  (hould  have  been  any  other  than  a  mere  miftake. 
Frentici       ,j,|^.^  ^^^  ^^^  ^  reference  b£  the  caufe  for  the  mere  pur- 
.lliKi>-  pofe  of  fettling  the  amount  of  the  damages,  but  it  was 

agreed  that  the  arbitrator  might  dire£l  a  verdid  for  the 
PlaintiflF  or  the  Defendant :  the  order  alfo  included  a 
reference  of  ail  matters  in  diflFerence,  and  the  fubmifEon 
recites  the  agreement  between  the  parties  that  Vanierzu 
fliould  retain  the  344/.  15/.  3i/.>  and  that  only  the  ?alae 
beyond  the  full  price  of  the  crops  (hould  be  paid  to  the 
Plaintiff*  It  was  meant  that  the  verdi£l  (hould  ftand 
as  a  fecurity  for  the  Plaintiff's  receiving  the  fum,  to 
which  he  was  in  juftice  entitled.  If  the  fum  to  be  paid 
to  Afpl^^  h^d  been  finally  afcertained  at  the  time  of  the 
fubmiflioni  there  would  have  been  no  difficulty  in  the 
cafe.  It  was  not  at  that  time  fo  afcertained,  therefore 
it  could  not  be  dedu£ted  in  figures :  but  that  makes  no 
difference.  I  would  not  overturn  the  cafe  of  Bonner  r. 
Charlton.  If  this  is  an  award  that  the  Defendant  (hall 
pay  more  than  500/.!  it  is  a  bad  award. 

Heath  J.  Very  fpecial  and  large  powers  are  here 
given. 

Cur.  adv.  vulh 

Mansfield  Ch.  J.  now  delivered  the  opinion  of  the 
Court. 

After  going  very  fully  into  the  circumftances  of  the 
cafe;  he  obferved,  that  no  affidavit  had  been  made 
for  the  purpofe  of  impeaching  the  award,  nor  were  any 
of  the  fzBts  difputed.  No  complaint  was  made  by  the 
Defendant  of  any  injuftice  done  by  the  arbitrator,  but 
he  complained  of  the  terms  of  the  awardj  and  defired 
that  the  judgment  might  be  entered  up  for  500/.  onIy» 
and  that  the  fum  of  344/.  I5x.  ^d.  might  be  dcd\x6ttig 
not  from  the  615/^  but  from  the  50c/.  That  would  be 
I  agrofs 
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a  groft  fraud ;  but  in  point  of  form  the  Defendant  wa$ 
right;  and  therefore  the  Court  direfied  chat  the  judg- 
ment fliould  be  altered  to  the  fnm  of  500/.  damages 
Qoiy,  bat  that  the  Plaintiff  (hould  be  at  liberty  to  fue 
out  execution  for  ^^ol.  4/.  ^d.^  the  fnm  which  re« 
mained  after  deducing  344/.  15/.  ^^d.  from  61 5A 

Vayghan  obferved,  that  the  judgment  of  the  .Court 
did  not  coincide  with  the  terms  of  his  rulcj  and  eleded 
to  hare  it 

Difcharged  with  Cofts. 

Bajley  then  moved,  on  behalf  of  the  Plaintiffi  that  he 
might  be  at  liberty  to  amend  his  judgment  in  the  terms 
faggefted  by  the  Court,  which  was  granted  condition- 
aiiy  upon  his  filing  a  proper  affidavit  of  the  circuni» 
fiances. 


'jy 


1808. 


The  King  v.  The  Sheriff  of  Surry, 
In  a  Caufe  of  Brewer  v.  Clarke* 


/Vi.f. 


^H£  Defendant's   bail   having   been  rejedied,    the      k  cognovit  con- 
Defendant,  on  the  night  when  the  rule  requiring  the  ditioncd  for  pay. 
Ihcnff  to  return  the  body  expired,  gave  to  the  Plamtifl^  ^^^j,  difchargcs 
without  any  notice  to  the  (heriff,  a  cognovit  for  payment  the  (heriff. 
of  the  debt  and  cofts  by  inftalments,  with  a  condition, 
that  upon  failure  of  payment,  the  Plaintiff  might  either 
enter  up  judgment  and  fue  out  execution  forthwith,  for 
all  the  then  remaining  inftalments,  or  ihould  be  at  liberty 
to  move  for  an  attachment  againft  the  (heriff}  it  being 
efpecially  agreed,  that  fuch  right  of  moving  for  an  at* 
tachment  fiiould  remain  in  the  Plaintiffi  as  a  fecurity  in 

cafe 
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i8o8.  etfe  default  Oiould  be  made  in  the  payment  of  any  in- 

Th  ki  -o       ftalmcnt.     Thcfc  terms  were  inferted  Under  a  belief  of 

V*  the  Plaintiff  that  they  would  have  theeffe£l  of  keeping 

^^'s^lSf  ""^    the  flieriff  ftiU  liable.    The  debt  and  cofts  not  being 

paid,  an  attachment  was  fued  out  againft  the  Iheriff. 

Bayky  Sefjt.  having  obtaine<t  t  riile  nifi  for  fetting  zMt 
the  attachment! 

JBefi  Serjt.  ndw  (tiewed  caufe.  Whateret  might  bt 
the  effc A  of  a  cogn&oit  coupled  with  a  cQtifiderable  delay » 
as  two  or  three  months,  it  has  never  been  held  that  a 
mere  cogmwt^  without  any  thing  more,  was  a  difcharge 
t>f  the  Iheiiff.  The  Iheriff  is  in  the  condition  of  bail  to 
the  adion.  ^  In  HoJgsoh  v.  Nugeni^  5  Term  Rep,  27^.  it 
was  held  that  the  bail  were,  not  dtfcharged  by  a  eogmvU 
given  without  their  knowledge.  And  in  an  application 
which  was  made  to  this  Court  in  the  ptefent  ternt,  the 
Court  came  to  the  like  decifion.  If  frefli  bail  had  been 
put  in  when  the  former  bail  were  feje£led,  they  might 
have  rendered  the  Defendant  in  their  own  difcharge  after 
be  had  giren  this  cegnwit. 

Mansficld  C.  J.  A  cdgmwi^  txtt^X  under  particu- 
lar circumftaocesy  is  a  difcharge  of  thcflieriff.  It  cer« 
tainly  would  be  proper  to  inquire  whether  it  is  giv^n 
withor  without  his  knowledge;  but  here  it  is  without 
notice ;  and  the  queftion  \%^  whether  in  that  cafe  it  dif« 
charges  him.  The  effed  of  this  ioftrument  was,  that 
from  the  time  of  giving  it|  the  Defendant  could  hot  be 
taken  by  the  OieriflF.  If  other  bail  bad  been  put  in  when 
the  firft  were  rejeAed,  though  they  might  have  furren^ 
dered  the  Defendant  before  giving  this  cogm%nt^  for  pay« 
ment  by  inftalmentSt  they  could  pat  do  it  after  \  and  if 
they  had  taken  htm  afterwards^  he  would  have  been  en* 

titled 
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tided  to  bis  difcharge.    The  duty  of  the  IheriflF  is  to  1808. 

bring  in  the  body  of  the  Defendant:  the  Defendant  ap-       *      -    -^ 
pears  in  court  and  acknowledges  the  .debt.  v 


Hbath  J.  If  frefli  bail  had  been  put  in,  and  the 
Defendant  had  then  given  a  cognovit  authorizing  the 
PhintiflF  to  enter  up  judgment  in/lamer^  the  bail  might 
afterwards  have  rendered  the  Defendant.  But  the  fecu- 
rity  here  taken  is  for  a  payment  by  inftalments*  This 
is  like  the  cafe  of  a  bill  of  exchange :  if  the  holder  does 
not  proceed  in  due  time  a^ainft  the  acceptor,  he  dif- 
charges  the  drawer.  Here  the  party  elcAs  a  different 
remedy  againft  the  Defendant,  and  thereby  abfolves  the 
ihcriff  from  his  rcfppnfibility.  So  if  a  receiver  takes 
fecurity  from  a  tenant^  he  makes  himfelf  liable.  This 
ctgnmt  is  a  new  modification  of  the  debt,  and  the  Plain- 
tiff, by  acquitting  the  Defendant  of  the  former  debt^ 
scqaitt  the  flieriff. 

Chambilb  J.  Is  not  this  very  different  from  the  cafe 
of  bail  \  The  Defendant  is  in  the  cuftody  of  his  bail,  but 
here  you  treat  him  as  being  prefent  in  the  court :  he 
appears  in  court  When  he  gives  a  cognovit^  and  the  (he- 
riff  has  done  his  duty  :  when  the  Plaintiff  has  accepted 
his  appearance  in  court,  the  (heriS*  has  nothing  further 
to  do*. 

Rule  abfolate. 

Bajlejf  in  fupport  of  the  rule. 


The  Sheriff  of 
SuaaY. 


VoL-1.  M 
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1808. 

Feb.  XQ.  BAl  n).  Gat^. 

If  bail  is  added  HPHE  Defendant  put  in  [bail,  one  of  whom  was  his 
^to  an  attorney,  A  ^^^^^^.  ^^  ^^^^^  '  ^q^j^^  ^^f  ^^^^^^  another 
and juftifiee with-        ^  .    .,       ,     ,^.  .     .«,  ,   >  .      .  l 

out  oppofition,      P«"0^  a»  oaJ  •   the  Plaintiff  excepted,  but  permitted  the 

the  JDourt  will       bail  to  juftify  without  oppofition.     It  being  diCcovered 

not  fet  afidc  the    that  the  flicriff  had  taken  no  bail-bond, 
allowance  of  bail. 

/0  ^^^^2^/i'  ^ifl  Serjt.,  on  a  former  day,  obtained  a  rule  nift  to  fct 
aCde  the  allowance  of  bail,  upon  the  principle  that  bail,, 

"■■^  -^  -  one  of  whom  is  an  attorney,  are  a  nullity  ;  and  that  no 
addition  can  be  made  to  a  nullity  :  and  he  cited  a  cafe  of 
Jack/on  v.  Hillas^  Eajler  term  45  Geo.  3.,  in  which  he  was 
of  counfel  for  the  Defendant.  The.  fads  there  were, 
that  the  Defendai.L  having  deferred  to  put  in  bail  till  the 
laft  minute  which  he  had  for  that  purpofe,  one  of  the 
propofcd  Dai^  failed  to  come ;  and  in  order  that  fome  bail 
migbt  be  put  in  within  the  time  required,  the  attorney's 
clerk  became  one  of  them.  The  next  morning  another 
perfon  was  added  in  his  ftead.  It  appeared  in  that  cafe 
alfo,  that  no  bail-bond  had  been  taken.  It  was  there 
urged  in  fupport  of  a  motion  to  fet  afide  the  allowance 
of  bail,  that  any  addition  made  to  a  nullity,  muft  be 
bad.  Bejl  had  on  that  occafion  contended  the  objedion 
was  urged  too  late,  not  being  made  until  after  the  bail 
bad  been  allowed ;  but  the  Court  made  the  rule  abfolute. 

Shepherd  Serjt.  now  (hewed  caufe  againft  the  prefent 
rule.  The  Plaintiff  in  this  cafe  having  excepted  to  the 
bail,  with  the  knowledge  that  one  of  them  was  an  attor- 
ney, has  recognized  them  as  bail.  In  Jack/on  v.  Hillas 
^he  Plaintiff  treated  the  bail  as  a  nullity,  and  applied  for 
an  afli^ment  of  the  bail-bond.  If  the  Defendant  is  not 
well  in  «ourt  three  days  after  his  bail  have  been  allowed, 
»  13  jieicfaer 
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neither  is  he  after  three  weeks  j  and  the/  Plaintiff  hiay  I868. 

lie  hj  fo  long,  that  when  the  allowance  of  bail  is  ff  t 
ft/idei  and  an  attachment  has  iflued  againft  the  (herifF,  if 
an  application  is  made  to  fet  afide  the  attachment,  he 
may  be  able  to  rtfift  it  on  the  pretext  that  he  has  loft  a 
trial.  In  the  Court  of  King's  Bench  it  is  regular  .to  add 
bail  to  an  attorney.  R^x  v.  Sheriff  of  Surry,  2  Eajl^  i8t. 
hxall  V.  Boviermarty  Ibidi  And  the  Plaintiff  cannot  treat 
the  bail  as  a  nullity :  and  eve-n  in  this  court,  it  is  admit- 
ted, that  if  notice  had  been  given  in  due  time,  of  jufti- 
fying  the  fame  two  perfonSi  as  frefh  bail|  they  would 
hare  been  good  bail. 

BeJ{^  in  fupport  of  his  rule* 

Mansfield  Ch.  J.    The  Court  has  formerly  fald,  that 
a  good  bail  and  an  attorney  arc  no  bail,  and  that  although  < 

a  third  good  bail  be  added,  (lill  the  three  are  nothing  ]  ^ 
but  In  the  cafe  cited  It  does  not  appear  that  the  bail  were 
excepted  to  ;  or  at  leaft  the  Plaintiff  applied  for  an  af- 
fignment  of  the  bail-bond,  which  imports  that  he  treated 
the  bail  as  a  nullity.  But  here,  the  Plaintiff,  by  except- 
ing, (hews,  that  he  does  not  confider  the  bslil  as  a  nulli- 
ty, and  admits  that  he  is  willing  to  receive  and  affent  to 
tbefe  bail,  on  the  condition  that  they  juftify  in  c^ourt. 
He  waives  therefore  his  objeftion,  that  the  attorney  was 
originally  one  of  them.  It  is  much  better  to  have  the 
praftice  of  the  two  courts  uniform. 

Heath  J.    This  Court  has  in  fcveral  inftances  freed      Any  perfons 
the  praflice  from  the  niceties  which  formerly  prevailed  "^^  ^^  ^^]  ^°^ 
initrefpeaingbail.     It  was  once  held,  that  after  bail  Jj^^^^^^ 
had  been  reje£ted>  they  could  not  furrender  their  princi-  principal, 
pal.    It  is  now  held,  that  they  may  enter  intd  a  new 
recognizance  for  the  purpofe  of  making  the  render,  and 
that  any  perfons  whatfoeveri  even  if  they  came  out  of 
M  %  Newgate^ 
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i8o8.  Niwgatip  may  become  ball  for  that  purpofe.    In  the  cir- 

cumftances  of  the  prefent  cafe  there  are  two  methods, 
in  either  of  which  the  PlaiotiflF  may  proceed :  he  may 
either  treat  the  bail  as  a  nullity  (a),  and  take  an  affign- 
ment  of  the  bail<^bond  i  or  confidcr  them  as  bail  pr§ 
formdf  and  except.  The  ground  of  the  rule  which  pre- 
vails here  is,  that  two  bail  being  required,  one  bail  is  no 
bail.  This  Court  has  always  held,  that  bail,  one  of 
whom  is  an  attorney,  are  a  mere  nullity. 

Chambre  J,    It  might  have  been  as  well  if  the  rule 

in  Jack/in  v.  Hi/las  had  not  been  made.     But  there  is  a 

diftindion  between  that  cafe  and  this.     It  is  very  mit 

chievous  that  the  practice  (hould  depend  upon  fuch 

niceties* 

Rule  difcharged. 

May4,l79A.  W   RiCHIB  v.  GlLBERT. 

An  attorney  no  Motiov  to  fet  afide  an  at-  been  the  cafe,  had  not  the 
1^1^  tachment  againft  theflierifrfbr  PlaintiflT  obtained  his  attach- 
not  brlDginf  in  the  body.  The  ment  on  the  ground  that  one 
Defendant  had  put  in  bail :  the  of  the  bail  was  the  Defendant's 
Plaintiff  not  having  excepted  attorney » therefore  no  bail. 
to  them,  but  having  proceeded  Per  Curiam.  Let  tbs  rule 
to  obtain  an  attachoient»  the  be  difcharged  on  the  ground 
Defendant  obtained  a  rule  to  that  one  of  the  bail  was  an  at- 
fet  it  afide»  concetviog  it  to  be  tomey ;  and  that  therefore  there 
inegolars  which  woukl  have  was  no  bail  to  the  adion. 

Nov.  15,  X794-  Cakish  o.  Ross. 

An  attorney's       This  was  an  application  to  this  rule  extends  to  all  clerks; 

clerk,  though  not  juftify  bail :  one  of  them  lived  they  are  equally  exceptionable* 

under  articles*  is  with  an  attorney  as  his  clerk,  for  the  purpofe  of  being  bail,  as 

ohjedionable  as    thongh  not  under  articles.  Both  attomies. 

bail.                      the  Court  and  the  Bar  were  of  £jre  C.  J.    Let  this  bail  be 

opinion  the  rule  only  extended  rcjeded ;  fuch  being  the  prac 

to  clerks  under  articles*  tice  of  the  Court  of  King's 

JJuUcrJ.  Id  theKiog*s  Bench  Bench. 
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Grove  v.  Cox.  Fiflf.x%. 

A  LL  matters  in  difference  having  been,  referred,  with-     If  nodireaions 

out  any  fpecial  dircftion  as  to  the  coils  of  the  re-  f »"«  P^*^"  rrfpea- 

fcrcncc,  the  arbitrator  awarded  6co/,  to  be  paid  to  the  '"g*^««>ft«o^ 

•'  "^  an  award,  they 

PlaintiflF  by  the  Defendant,  but  made  no  dire£kion  as  to  are  to  be  paid  by 

the  cofts  of  the  reference,  nor  did  he  make  any  demand  both  parties 
on  the  parties  for  the  cofts  pf  the  award.  The  Defend-  «q"*^'T. 
ant  haying  no  claim  againft  the  Plaintiff,  bad  no  iutereft 
in  taking  up  the  award,  but  before  either  party  had  feen 
the  award,  the  Defendant  having  arranged  with  the 
Plaintiff  the  fum  proper  for  the  arbitrator's  fee,  made  an 
offer  to  the  Plaintiff  of  paying  half  the  cofts  in  cafe  the 
fam  awarded  flionld  be  lefs  than  aooA,  but  added,  that 
if  more  were  awarded,  he  would  pay  no  part  of  them. 
It  did  not  however  appear,  that  his  propofal  was  ever 
accepted  by  the  Plaintiff.  The  Defendant's  attorney 
fent  his  clerk  with  the  Plaintiff's  attorney,  at  h:s  parti- 
cular requeft,  to  take  up  the  award,  and  the  clerk,  upon 
a  reprefentation  from  the  other  that  he  was  to  pay  half 
the  cofts  of  the  award,  paid,  for  the  Defendant's  moiety^ 
the  fam  of  13/.  6s.  6d.  The  Defendant,  upon  learning 
the  circumftances,  tendered  to  the  Plaintiff  636/.  13/.  6d. 
only,  inGfting  that  he  was  entitled  to  retain  the  refidue, 
to  re-imburfe  himfelf  for  the  moiety  of  the  cofts  of  the 
award  which  he  had  advanced* 

Williams  Scrjt.  now  (hewed  caufe  againft  the  Plaintiff's 
right  to  an  attachment  for  non-performance  of  the  award, 
ttpoQ  the  ground  that  the  clerk  had  been  prevailed  on  by 
a  mifircprefentation  to  pay  the  money* 

Bf/I  Serjt.  fupported  the  rule. 

M  3  Mamshbld 
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leeS. 


Mansfield  Ch.  J.  If  no  dlreSions  arc  given  refpcft^ 
ing  the  cofts  of  the  award,  certainly  they  are  to  be  paid 
by  both  parties  equally.  There  may  have  been  fome 
mifconception  between  thefe  perfons,  out  the  money  has 
bfen  paid  as  it  ought  to  be  paid,  and  the  Court  cannot 
ajtcr  it 


Heath  J.  concurring, 


Rule  abfolute  with  Cofts, 


Feb.  u, 

Claims  being 
niade  on  a  prize 
'agent  by  fevcral 
pcrfons  for  th* 
prize  money  due 
to  one  failor,  he 
was  permitted* 
as  a  public  offi- 
cer, to  pay  the 
money  into  court 
for  the  benefit  of 
the  claiiT\ant  who 
fliould  prove  his 
authority  to  re- 
(;cive  it. 


Edwards  v.  Minett, 

T} EST  StXjt.  on  a  former  day,  moved  for  a  rule  to 
(hew  caufe  why  the  Defendant  in  this  cafe  might 
not  be  permitted  to  pay  money  into  court  without  cofts, 
and  why  all  further  proceedings  fliould  not  be  ftayed  till^ 
the  Plaintiff's  attorney  (bouid  produce  the  Plaintiff  in  his 
proper  perfon  to  the  Court.  The  Defendant  was  a  prize 
agent  for  certain  fliips  which  had  been  captured,  and 
admitted  the  right  of  the  Plaintiff,  who  was  a  fatlor,  to 
the  prize  money  fought  to  be  recovered  in  this  aflion. 
The  Plaintiff  had  executed  a  regular  affignment  of  a  part 
to  a  peifon  named  Hoad^  and  two  other  perfons  named 
I,evi  and  Tiachariahi  bad  feverally  given  notice  to  the 
Defendant  that  they  refpe£tively  claimed  the  fame  mo* 
ney,  and  had  attached  the  money  in  his  hands.  The 
Defendant'was  only  anxious  tlfat  it  (hould  come  to  the 
hands  of  the  Plaintiff,  who  was  fighting  the  battles  of  his 
fountry.  , 

Heath  J.  This  is  the  cafe  of  a  ftakeholdcr,  in  which 
I  do  not  know  that  fuch  a  motion  has  ever  been  granted: 
the  cafe  of  a  fiicriff"  is  that  of  a  public  officer  to  whom 
the  Court  owes  an  efpecial  prote£lion« 
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Befl  obferved,  that  a  navy  prize  agent  is  a  public  bS« 
cer  recognized  by  (lat.  45  G.  3.  c.  72. 

A  rale  njfi  wa9  grante^j  upon  notice  of  the  rule  to  be 
giren  to  the  feveral  claimantSf  which  upon  this  day  was 
made  abfolute,  with  the  addition  of  a  reference  to  the 
prothonotary  by  the  confent  of  the  feveral  claimants,  to 
afcertain  which  of  them  was  really  entitkd  to  the  money; 
and  the  coils  of  the  a£lion,  and  of  the  application  to  the 
Cbart,  were  ordered  to  be  in  his  difcretion. 

Vaugban  Scrjt.  can^rk,  for  the  garniflior  Levi. 


t6j 

i8o8. 

Edwards  • 

MlNSTT, 


Clifford  v.  Taylor. 

TiEST  Serjt.  having  obtained  a  rule  that  the  Defend- 
ant fhould  have  a  weck*s  time  to  piqid  after  the 
delivery  to  him  of  certain  policies,  letters,  and  papers 
mentioned  in  his  afRdavit, 

Shipherd  Serjt.  now  (hewed  caufe,  on  the  ground  that 
as  to  certain  letters,  of  which  the  Plaintiff  had  already 
delivered  extrads,  it  was  fworn  that  the  refidue  of  their 
contents  did  not  relate  to  the  fubje£l« 

Mansfield  Ch.  J.  It  would  be  convenient  if  the 
Plaintiff  were  required  to  verify  on  oath  in  the  firft  in^ 
ftance,  that  the  papers  delivered  are  all  the  papers  he 
has.  This  prafliceof  compelling  the  delivery  of  copies 
is  very  convenient,  for  it  faves  the  delay  and  expence  of 
a  bill  in  equity.  But  the  pra£lice  in  Chancery  invariably 
is,  that  a  party  is  entitled  only  to  extra£ts  of  letters,  if  the 
other  party  will  fwear  that  the  paffages  extra£led  are  the 
only  parts  which  relate  to  the  fubjed  matter.  Without 
fiaying  the  proceedings,  let  the  Dcfeudaut  take  out  a 
M  4  fum- 


Feb.  12. 

Uoder  a  Judge's 
order  to  produce 
papers  and  give 
copiesy  it  is  fuf&« 
cienttogiveex. 
tradts  of  thofe 
parts  of  letters 
which  are  rele- 
vant to  the  fub* 
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fqmmoof ,  in  the  moft  general  terms,  requiring  the  pro* 
du£iion  of  all  papers  ;  and  if  he  is  not  content  with  fuch 
as  are  thereupon  given  him,  the  Plaintiff  muft  make  a 
Tay Loa.       fpccial  affidafit,  denying  the  relevancy  of  the  parts  with- 
^  held. 

Rule  difcharged. 

Befi  in  fupport  of  the  rule. 


^'^*  "•  Sparkes  vn  0'Kei.ly* 

^V^x^^%C^  T"^  Plaintiff  was  the  affignce  of  an  annuity  granted 

upon  a  judgment  by  the  Prince  of  Walts  to  Samuel  Cbjffney.    The 

on  demurrer,  in    Defendant  executed  a  bond,  as  a  collateral  fecurity  to 

the  cafe  oU/cire  ^j^^  p|  jintjff  conditioned  to  be  void  «  if  his  Royal  High- 
jactas  lucd  out  '  /         o 

purfuant  to  the     ^^^^  George  Prince  of  Wales,  or  the  treafurer  of  his  privy 

ftatute  8  &  9^.3-  purfe  for  the  time  being,  or  any  other  perfon  for  his  faid 
r.  1 1./  8.,  bail  in  Royal  Highnefs,  or  the  faid  Defendant,  his  heirs,  execu- 
error  is  not  re*  ^^^^^  ^^  adminiftrators,  did  and  (hould  well  and  truly  pay, 
or  caufe  to  be  paid,  unto  the  faid  Plaintiff,  or  his  affigns, 
during  the  natural  life  of  his  Royal  Highnefs,  an  annui* 
cy,"  or  clear  yearly  fum  of  aio/.  Default  having  been 
made  in  the  payment  of  the  annuity,  an  a£lion  was 
brought  againft  the  Defendant  upon  this  bond,  and  the 
Plaintiff  having  afligned  breaches  under  the  ftatute  of 
8  &  9  ^.  3.  c.  1 1,  yi  8-,  obtained  final  judgment  in  Hi' 
lary  term  1 806,  and  levied  in  execution  the  amount  of  the 
arrears  which  were  then  due.  Afterwards,  in  £q/ler 
term  i8o5,  he  fued  out  a  writ  of  /cire/acias  for  fobfe- 
quent  arrears,  upon  which  he  alfo  obtained  judgment  on 
demurrer  to  the  replication  (^}.  The  Defendant  brought 
a  wilt  of  error  upon  this  judgment,  but  did  not  put  in  bailf 

U)  See  Sparies  v*  (yKelfy,  %  N.  R.  431. 

The 
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The  PlaintifF  having  taken  out  execution,  and  levied  not- 
wlthllaoding  the  writ  of  error,  a  Judge's  order  was  ob- 
tained, directing  **  that  the  execution  (hould  be  with* 
drawn,  the  fame  having  been  levied  pending  a  writ  of 
error."  A  rule  was  granted  in  the  laft  term,  calling  on 
die  Defendant  to  ihcw  caufe  why  this  order  Ihoald  not 
be  difcharged. 

Htjwood  Serjt.,  in  the  fame  term,  (hewed  caufe  tgainft 
the  rule.    Bail  in  error  was  not  neceflary  at  common 
hiw.    But  there  are  three  ftatutes  which  require  that  the 
Plaintiff  in  error  fliould  give  bail  in  certain  cafes.    Two 
of  thefe,  viz.  13  Car.  %.  fi*  2.  c.  2.  /.  p.,  and  i6(^  17 
Car.  2.  c.%,  f.^.  are  confined  to  writs  of  error  brought 
aftCT  verdid,  and  are  therefore  inapplicable  to  the  pre- 
fent  queftion.    This  cafe  muft  therefore  depend  upon 
the  conftrufiion  of  the  ftatute  3  Ja€.  i.  c.  8.,  which 
provides  that  no  execution  (hall  be  ftayed  by  any  writ  of 
error  for  reverfing  any  judgment  '<  in  any  aQion  or  bill 
of  debt,  upon  any  fingle  bond  for  debt,  or  upon  any  obliga- 
tbn  with  condition  for  payment  oi money  only,  or  upon  any 
aftion  or  bill  of  debt  for  rent,  or  upon  any  contrafl," 
nnleft  bail  in  error  be  previoufly  put  in.    In  conftruing 
this  ftatute,  it  has  been  determined  that  it  muft  be  taken 
ftridly.    Lord  Mansfield  appears  at  firft  til  have  enter- 
tained a  different  opinion  }  but  he  afterwards  yielded  to 
the  weight  of  authorities.     Trinder  v.  Wat/in,  3  Burr. 
1567.    In  the  z€t  3  Jac.  r.  r.  8.  no  mention  is  made  of 
the  proceeding  by  /cire  facias ;  nor  can  it  be  confidered 
as  induded  within  any  of  the  terms  ufed  in  that  ftatute. 
Ad  adion  is  brought  to  obtain  a  judgment :  the  objefl  . 
of  a  fcire  facias  is  to  get  execution  upon  a  judgment 
already  obtained:     Hartop  v.  Holt,    i  Ld,  Rajm.  97. 
The  debt  in  this  inftance  was  originally  founded  upon 

>  fpecialtyi  but  it  is  now  become  a  debt  upon  record. 

The 
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The  nature  of  it  has  been  changed  by  the  judgmenti  and 
i^itfcire  facias  iiTues,  not  upon  the  original  fecuritj,  but 
«pon  the  judgment.  In  BidUfon  v.  Whytel^  3  Burr.  1 54  j. 
it  was  decided  that  an  zGtxon  upon  a  judgment  was  not 
within  thq  ftatute.  The  grounds  of  the  opinion  of  the 
Court,  as  delivered  by  Lord  Mansfield  in  that  cafe,  are 
equally  applicable  to  the  prefcnt.  It  was  dated,  ift, 
that  the  contra£l  was  extingui(hed  by  the  original  judg- 
ment}  idly,  that  a  judgment  is  no  contra£i,  (or  Judicium 
redditur  intnvitums  3dly,  that  an  a&ion  of  debt  upon  a 
judgment  is  an  adion  of  a  fuperior  nature  to  an  adioa 
of  debt  upon  bond,  &c» ;  4thly>  that  this  ftatute  ought 
rather  to  be  taken  literally  than  extended.  There  is  no 
di(lin£lion  between  the  prefent,  and  the  ordinary  cafe 
of  ^fcire facias  on  a  judgmeot,. except  that  here  the  ob- 
^  je£t  is  to  obtain  execution  for  only  a  part  of  the  fum  for 
wh^h  the  judgment  has  been  figned.  But  in  both  cafes 
the  judgment  is  the  baGs  of  the  proceeding.  JEIe  alfo 
contended  that  the  original  judgment*  was  not  within 
the>ftatute,  becaufe  it  was  not  founded  upon  an  obliga- 
tion for  the  payment  oi money  only.  The  bond  was  given 
to  fecure  the  payment  of  an  annuity  by  the  Prince  of 
Wale^i  which  had  been  afligned  by  the  original  grantee 
to  the  Plaintiff.  By  the  35  Geo,  3.  <•  125.  f.  7.  it  is  re- 
quired "  thf^  the  credftor  (hall  within  ten  days  after  the 
expiration  M  the  quarter  of  the  year  in  which  the  de- 
mand accrues,  deliver  in  to  the  treafurer,  or  principal 
ofEcer  of  his  Royal  Higbnefs,  a  particular  of  the  demaad 
for  the  purpofe  of  its  being  audited,  &c."  It  is  neceflary 
that  the  grantee  (hould  do  certain  ads,  for  the  perform- 
ance of  which  the  Defendant  is  refponfible.  It  is  true 
that  th^s  is  not  in  terms  exprcfTcd  in  the  condition,  yet  it 
muil  be  confidered  as  virtually  incorporated  into  and 
forming  a  part  of  it.^  This  therefore  is  not  an  obligation 
for  the  payment  of  money  only,  but  is  more  like  a  bopd 
for  the  performance  of  covenants.    The  operation  of 

the 
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the  ftatute  of  3  Jac.  i.  r.  8.  has  indeed  been  graduall/         i8oS. 
extended;   but  it  has  never  been  carried  fo  far  as  *to       '      -    '-* 
comprehend  a  cafe  like  the  prefent.     The  cafe  which  v       * 

approaches  the  neareft  to  it,  is  that  of  Chauvet  v.  Affray^  O'KEiLy. 
2  Burr*  746.  which  arofe  upon  a  bond  for  the  payment 
of  a  compofition  in  default  of  the  debtor ;  but  here  the 
Defendant  not  only  undertakes  to  pay  in  default  of  ano- 
ther, but  alfo  in  tStfk  engages,  that  the  grantee  (hall  do 
certain  ads,  without  which  there  could  be  no  claim  upon 
the  Prince  of  ^^lA'/.  This  tlicrefore  cannot  be  confi- 
dered  as  a  judgment  founded  upon  an  obligation  for  the 
payment  of  money  only, 

Btfjr/r^Serjt.  contri.  It  is  fufficient  to  look  at  the 
condition  of  the  bond  to  be  fatisfied  that  this  is  a  fecuri- 
ty  for  the  payment  oi  money  only,  \Xf)e  Court  interpofing^ 
deiired  Bajley  to  confine  himfelf  to  the  other  point* 
The  adion,  they  obferved,  was  founded  folely  upon  the 

,  hond,  not  upon  any  thing  to  be  done  by  Chiffney*']  This 
then  is  not  like  the  ordinary  cafe  of  a  judgment  upon  a 
contrad.  There  the  judgment  extinguiflies  the  con* 
trad;  but  in  this  cafe,  by  the  words  of  the  a£l  8  C^p 
J^.  3.  r.  1 1.  /  8,  the  judgment  is  only  a  fecurity.  The 
condition  ftill  continues  in  force.  The  proceedings  are 
Aot  upon  the  judgment)  but  upon  the  fubfequent 
breaches.  The  whole  may  be  conCdered  as  one  adion 
founded  upon  the  contra£^,  the  judgment  being  a  fecu- 
rity  for  what  is  due  in  the  firft  inftance,  and  alfo  for 

,  vhat  may  become  due  for  future  arrears.  The  fcirt 
ficiaSi  then,  is  merely  a  continuation'of  the  fuit ;  or,  if  it 
he  confidered  a  new  adion,  it  is  an  aSion  founded 
.  ^pon  the  contra£k.  For  in  this  proceeding,  as  in  the 
original  aflion,  it  is  the  breach  of  that  contrail  which 
is  the  fabje£i  of  complaint.  No  authority  in  point  ei« 
ther  has  been,  or  can  be  cited  on  the  other  fide*     The 

•  cafe  of  Bidlefon  v.  Whytel  does  not  apply ;  for.there  the 

debt 


172 


CASES  IN  HILARY  TERM 

i8o8.  <lcbt  was  extinguifhed  by  the  judgment.     The  zQion 

'^  >~  -^       was  founded  on  the  judgment  alone,  not  on  any  new 
f;.  matter  conne£ied  with  the  original  contrafi.   But  in  the 

O'Kelly.  inftance  now  before  the  Court,  the  judgment  is  not  the 
caufe  of  adion,  but  the  fubfequent  default.  No  aAion 
in  this  cafe  could  have  been  brought  upon  the  judgment. 
Upon  the  aflignment  of  the  £rft  breach,  bail  in  error 
would  be  required.  Why  then  fliould  a  different  rule 
prevail  with  tciptSt  to  the  aflignment  of  the  fubfequent 
breaches?  The  objefl  of  the  ftatute  was  to  affift  De- 
fendants, and  to  give  them  that  relief  at  law,  which,  be- 
fore the  pafling  of  the  a£t,  could  have  been  obtained  only 
through  a  court  of  equity ;  but  it  was  not  the  intention 
of  the  Legiflature  to  deprive  the  Plaintiff  of  his  right  to 
bail  in  error. 

Cur»  advm  vuli. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Court.  ' 

The  only  queftion  to  be  confidered  is,  Whether  in 
this  cafe  bail  in  error  is  required  by  the  ftatute  3  Jac.  i. 
c.  8.  ?  There  is  much  force  in  the  reafoning  which  has 
been  urged  in  fupport  of  this  rule.  It  has  been  obferved, 
that  this  is  not  like  the  cafe  of  an  a£iion  upon  a  judg- 
ment. For  an  a£tion  upon  a  judgment  is  brought  to  re- 
cover a  fum  of  money,  which  has  already  been  awarded 
by  that  judgment  to  be  due.  But  here  the  proceeding  it 
founded  fubftaotially  upon  a  new  caufe  of  zfixon  \  for 
the  fcin  facias  is  brought  to  recover  a  fum  claimed  on 
account  of  a  fubfequent  breach  of  the  original  contrad : 
And  it  has  been  thence  inferred,  with  much  plaufibilityi 
that  error  ought  not  to  be  brought  to  fet  aCde  this  judg« 
ment  on  the  fcire  facias ^  unlefs  bail*  are  put  in.  Upon 
confidering  this  queftion,  however,  we  think  that  the 
ftatute  3  Jac,  I.  r.  8.  does  not  apply.  It  does  not  apply 
io  terms  \  nor  could  it  have  been  intended  to  apply ;  be*^ 

cauft 


O'KSLLYi 


IN  THE  Forty-eighth  Year  of  GEORGE  III.  173 

caufe  a  cafe  arifing  out  of  an  a£l;  pafled  fo  many  years  l8o8. 

afterwards,  could  not  pollibly  have  been  in  the  contem-       '       ' 
plation  of  the  Legiflaturci  when  this  (latute  was  framed.  v. 

What  then  arc  the  words  of  the  adi  3  Jac.  i.  r.  8.  ?    No 
execution  (hall  be  ftayed  by  writ  of  error  •«  in  any  ac- 
tion, or  bill  of  debt,  upon  any  fingle  bond  for  debt,  or 
upon  any  obligation  with  condition  for  the  payment  of 
money  only,  or  upon  any  a&ion  or  bill  of  debt  for  rent, 
or  upon  any  contrail."     Thefe  words  are  confined  to 
a&ions  of  debt  upon  bond,  for  rent,  or  upon  contra£l : 
they  do  not  embrace,  nor  could  they  have  been  intended 
to  embrace,  fuch  a  cafe  as  the  prefent.    It  has  been  de- 
cided by  the  cafes  in  Burrow^  that  in  an  a£lion  on  a 
judgment  no  bail  in  error  is  required ;  and  although  this 
u  not  the  cafe  of  an  a£tion,  but  of  z  fcire  facias ^  it  clearly 
ia  a  proceeding  upon  a  judgment,  and  comes  within  the 
reafon  and  the  meaning  of  thofe  deciGons.    We  are  of 
opinion,  therefore,  notwithftanding  the  diftin&ion  which 
has  been  taken  between  an  a£lion  upon  a  judgment  and 
this  proceeding  M^  fcire  facias^  that  the  prefent  cafe  does 
not  come  fo  clearly  within  the  fcope  of  the  a£l  3  Jac.  i. 
^  8.,  as  to  authorize  the  Court  to  deprive  a  party,  be- 
caufe  he  does  not  comply  with  the  provifions  of  that  (la- 
tttte,  of  the  full  benefit  of  his  writ  of  error. 

Rule  difcharged. 
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i8o8. 

-^'p^'4.  Eastman  -t;.  BaKer. 

An  executory  T^HIS  was  a  writ  of  intruGon,  in  which  the  Plain titf 
^dcvifc  over,  con-  ^  ^y  his  count  entitled  himfelf  to  certain  prcmifca 
7.  £.  ihall  die  called  Heale  Down,  as  elder  1)T0ther  and  heir  to  William 
and  not  attain  the  Eaftman,  to  whom  the  Tcvcrfion  in  fee  of  the  prctnifcsi 
agcof  ai,  orhav-  cxpcftant  upon  the  death  of  Maty  Baker ^  a  devifcc  for 
^atcrci"her*by  ^^*^»  ^**  ^^Xti,  to  be  devifed  by  the  laft  will  and  tefta- 
J.  £.  attaining  mcnt  of  Jane  Boatfill,  who  was  alleged  to  have  been 
ai,  or  by  his  hav-  feifed  in  fee  of  the  premifes.  The  Defendant  pleaded 
mg  ifluc.  fcveral  pleas,  the  fourth  of  which  was,  that  "  before 

Jane  Boaifill  had  any  thing  in  the  fame  tenements^  John 
Boatfill^  her  father,  was  feifed  of  the  premifes  in  his 
,         d^efne  as  of  fee  and  right,  by  taking  the  efplees,  ^cc.** 
And  4hat  being  fo  feifed  thereof,  he  duly  made  and  pub- 
liflied  his  laft  wiU  and  tedament  in  writing,  duly  exe- 
cuted and  attefted  to  pafs  real  eftates,  and  thereby  de- 
vifed as  follows ;  to  wit,  <^  I  alfo  give,  devlfe,  and  be- 
queath unto  my  faid  daughter  Jane^  all  the  right,  title^ 
property,  intereft,  claim,  and  demand  whatfoever,  that  I 
flow  have  in  a  certain  mefltiage  and  tenement  lying  in  the 
parifh  of  High  Bickington  in  Devon,  called  Heale  Down^ 
from  and  immediately  after  my  deceafe,  without  impeach^ 
ment^  to  her  and  her  heirs  for  ever  and  ever  :  but  if  my  fold 
daughter  fball fortune  to  die,  and  not  attain  the  full  ageofone^ 
ond-twenty  years,  or  having  nofficb  iffue  as  aforefaid,  then  1 
give,  devife  and  bequeath  the  fame  pretnifes,  with  the  appurte'^ 
nafices,  unto  my  dear  and  well-beloved  wife  Mary  BoatSIl, 
in  manner  and  form  aforefaid.     Item,  all  the  reft,  reGdue 
and  remainder  of  my  goods,  chattels,  lands,  tenementSf 
and  hereditaments  not  hereinbefore  given  and  bequeath- 
ed, and  all  things  whatfoever  or  wherefoever,  in  whofe^ 
cuftody,  power  or  pofleflion  foever  they  now  arcj  or  fliall 

here* 
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hereafter  be,  I  give  and  bequeath  the  fame  unto  my  dear 
and  weU*beloved  wife  Marj  BoatfiU^  whom  I  do  make 
and  ordain  my  whole  and  fole  executrix  of  and  in  this 
mj  laft  will  and  teftament«  and  alfo  to  be  in  truft  for 
my  faid  daughter  during  her  minority :  and  I  do  hereby 
lerokej  difannuU  and  make  void,  all  and  every  other  and 
former  will  or  wills  heretofore  made,  allowed  of>  and 
executed  by  me*    Provided  neverthelefs,  and  it  is  the 
true  intent  and  meaning  of  me  the  faid  JtAn  BcatfiU  the 
donor,  that  if  in  cafe  my  faid  daughter  ^^ntfiallfurvive 
wjfndmfe^  then  tnfucb  cafe  Igive,  devife  and  iefueati 
all  andjingular  the  former  and  above  lands  ^  tenements^  goodtp 
chattels^  and  hereditament/f  and  all  other  the  premifes^  ufti§ 
my  faid  daughter  Jane  for  ever  and  ever,  without  impeachm 
went.'*    The  plea  further  ftated,  that  John  BoatfiU  after^ 
wards  died  fo  feifed,  without  revoking  or  altering  his 
will;  whereupon,  and  under  and  by  virtue  of  the  faid 
will,  the  faid  Jane  Boatfill  became  and  was  feifed  of  the 
premifes  according  to  the  fame  will,  and  afterwards  died 
fo  feifed,  without  having  ever  teen  married,  and  without 
ijfue,  in  the  lifetime  of  her  faid  mother,  then  Mary  Baitr\ 
whereupon,  and  by  virtue  of  the  faid  will  of  the  faid 
John  BoatfUi,  one  John  Baker  and  the  faid  Mary  Baker 
bis  wife,'  in  right  of  the  faid  Mary  Baker,  became  and 
vere  feifed  of  the  fame  tenements  in  their  demefne  as  of 
fee,  to  wit,  to  them  and  the  heirs  of  the  faid  Mary^ 
The  plea  then  proceeded  to  entitle  the  Defendant  as  de* 
Tifee  for  life  under  the  will  of  the  only  fon  and  heir  of 
thefeofieeof  the  heir  of  Mary  Baker;  and  conclt*ded 
by  traverfing  the  allegation   contained  in   the  county 
*^  that  upon  the  death  of  the  faid  Jane  Boatfill,  Mary 
Baker,  under  and  by  virtue  of  the  will  of  the  faid  Jane 
BoatfiU^  became  feifed  of  the  premifes,  and   William 
Eaflman  alfo  thereby  became  feifed  of  the  reverfion  of 
the  premifes  in  his  demefne  as  of  fee,  expefiant  on  the 
4eccafe  of  the  faid  Mary  Baker,  in  manner  and  form  as 

the 
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1 808.  the  Plaintiff  had  alleged.    The  Plaintiff  replied,  that  the 

^  ~^'  -^        {aid  JoM  Boat/Hit  after  (he  became  feifed,  attmnei  tbt 
V.  JuU  age  rfzi  jtarsy  and  that  (he  afterwards  duly  mide 

Bakek.  ^qJ  publiflied  her  faid  laft  will  and  teftament  in  writingi 
in  manner  and  form  as  he  hath  in  his  count  in  that  be- 
half alleged.  To  this  replication  the  Defendant  demur- 
red, averring  that  the  Plaintiff  by  his  replication  did  not 
deny  or  dcftroy  the  Defendant's  title.  The  Plaintiff 
joined  in  demurrer, 

Shepb€ri%tx)X.y  for  the  Defendant.  This  demurrer 
calls  upon  the  Court  to  declare  what  eftate  Jane  Boaifill 
took  under  the  will  which  is  here  pleaded ;  for  if  (he 
took  an  eftate  in  fee  fimple,  which  became  abfolote  on 
her  attaining  the  age  of  twenty- one  years,  (he  might  after 
that  age  difpofe  of  it  by  will ;  and  then  the  replication  is 
a  good  anfwer  to  the  plea ;  if  (he  did  not  take  an  abfo« 
lute  eftate  in  fee  upon  that  contingency,  (he  had  not  fuch 
an  eftate  which  (he  might  de?ir<^,  and  the  replication  is 
infufficient.  The  queftion  here  is.  Whether  the  word 
9r  may  be  fo  conftrued  as  to  mean  and.  The  cafes  on 
this  point  are  numerous,  and  the  decifions  have  been 
contr'adi^ory.  A  cafe,  which  doubtlefs  will  be  much 
relied  upon  by  the  Plaintiff,  is  that  that  of  Fairfield  v. 
Morgan^  2  Nevf  Rep*  38.  That  was  a  devife  in  fee  to 
B.  Smith,  with  a  devife  over,  ^^  in  cafe  he  fliould  die  be- 
fore he  attained  the  age  of  21  years,  or  without  iflue 
living  at  his  death."  It  was  there  held,  that  if  he  at- 
tained the  age  of  21  years,  his  eftate  (hould  be  abfolute; 
but  the  principal  reafon  afligned  for  the  judgment  of  the 
Court  was,  that  if  this  conftrudion  were  not  adopted,  it 
would  follow,  that  although  the  devifee  (hould  have  a 
numerous  family,  he  could  never  charge  his  eftate  to 
raife  money  for  their  occafions,  becaufe  it  would  be  un- 
certain during  his  life,  whether  he  might  not  furvive  all 
his  iffue  \  upon  which  contingency  the  eftate  at  his  de- 
2  ceafe 
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ceafe  would  go  over,  and  all  his  incumbrances  muft  be 
avoided.    But  that  reafon  is  not  applicable  to  the  pre- 
fent  cafe,  becaufe  the  words  of  this  devife  are^  <^  if  flie 
(hall  die  without  having  iflfue :''  heie  the  condition  would 
be  performed  by  her  having  ifluc  born.    The  word  *^  or*' 
is  to  be  conftrued  conjun£i;ively,  in  order  to  effefluate 
the  teftator's  intention }  the  Court  will  not^  thertfore^ 
gire  it  that  conftrudion,  where  the  will  clearly  (hews  » 
that  the  teftator  did  not  mean  that  the  word  (hould  be 
ib  changed.     The  teftator  mighti  if  he  pleafed,  fo  limit 
this  fecj  that  it  fliould  not  abfolutely  veft  in  his  daugh- 
ter but  upon  the  concurrence  of  three  conditions^  name« 
Iji  that  (he  Ihould  attain  the  age  of  ai,  that  ihe  (hould 
hare  iflue»  and  that  (he  (hould  furvive  her  mother.    And 
he  has  in  tStSt  done  this.    The  will  contains  two  de« 
vifes:  the  fird  is  to  his  daughteti  the  fecond  is  to  hit 
wife.  By  the  firft,  the  teftator  gives  to  his  daughter  in  fee 
fimple  his  eftate  at  H^ale  Down,  with  a  contingent  devife 
over  to  his  wife,  in  either  one  of  two  events,  if  the 
(laughter  (hould  die  before  2i«  or  if  (he  (hould  fail  to 
have  iflue.    By  the  fecond  devife,  he  gives  his  refiduary 
eftate  to  his  wife  for  her  life  :  he  then  declares  that  if 
his  daughter  (hall  furvive  his  wife,  he  gives  all  his  for- 
mer, (meaning  thofe  which  were  the  fubje£t  of  the  (irft 
devife,)  and  above  hnds  (meaqing  thofe  which  were  the 
fnbjeft  of  the  reiiduary  devife,)  to  his  daughter  r  and,  as 
if  he  had  been  conficious  that  his  language  was  inaccu* 
rate,  he  adds,  in  explanation  of  his  meaning,  that  in  fuch 
cafe  that  (he  (hall  have  the  lands  for  ever  and  ever.   The 
effedof  the  laft  claufe  is,  to  fuperadd  a  new  condition  to 
his  daughter's  eftate :  namely,  that  (he  (hall  furvive  his 
wife.    It  is  equivalent  to  faying,  that  (he  (hould  not  have 
it  in  fee,  unlefs  (he  (hould  furvive  his  wife.     Therefore, 
whether  upon  the  firft  part  of  this  devife  there  are  two 
conditions!  of  only  onei  to  be  performed  by  the  daugh- 
Vot.L  N  in 
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ter,  at  all  ercnts  the  Plaintiff  id  this  a£lion  cannot  re« 
cover.    For  how  far  foever  the  firft  part  of  the  dcvife 
may  come  within  the  principle  of  FairJUU  v.  Morgan^ 
and  the  other  cafes  of  that  clafs,  this  cafe  is  entirely 
taken  out  of  that  general  rule  by  the  concluding  explana- 
tory claufe,  which  annexes  the  new  condition  of  her  bx^ 
viving  the  mother.    The  Court  will  not  xt]tQi  words 
which  are  added  at  the  end  of  the  will«  and  declared  to 
be  explanatory  of  the  whole  that  precedes.    [The  Court 
requefted  him  to  confidcr»  whether,  if  this  laft  claufe 
were  to  be  fo  interpreted  as  to  give  the  daughter  a  fee, 
only  in  the  event  of  her  forviving  her  mother,  it  would 
not,  by  neceffary  implication,  give  the  mother  an  eftate 
for  life»  and  wholly  revoke  the  firft  devife  to  the  daugh- 
ter in  fee,  fo  that  the  daughter  would  take  no  eftate  till 
the  mother^s  deceafe.]     Shepherd  denied  that  the  will 
could  be  fo  conftrued.    It  is  immaterial  to  the  Defend- 
ant whether  the  mother  took  under  the  reCduary  derife 
to  her  a  beneficial  intereft  or  not :  if  it  were  even  an 
eftate  in  fee  fimple  in  truft  for  the  daughter,  that  is  not 
important.    The  teftator  gives  to  the  mother  by  that 
fecond  devife  either  a  life  eftate,  or  none ;  if  it  is  a  life 
eftate,  the  reverfion  in  fee  is  devifed  to  the  daughter. 
It  is  not,  however,  neceflary  to  decide  how  the  daugh- 
ter's eftate  is  afledled  by  the  fecond  devife,  the  queftion 
merely  is.  What  eftate  ihe  took  under  the  firft ;  that  is, 
what  would.have  become  of  the  eftate,  upon  the  death  of 
the  daughter,  living  the  mother,  in  cafe  the  teftator  had 
not  (iiperadded  this  third  condition  of  her  furviving  the 
mother.    For  the  only  anfwer  given  to  the  plea,  is,  that 
the  daughter  attained  the  age  of  21  years;  the  Plaintiff 
infers  that  (he  took,  upon  that  event,  aa  abfolute  fee  ^ 
but  that  b  not  fe ;  for  the  dire^ion  of  the  teftator  that 
file  fliouU  take  an  abfolute  fee  upon  her  furviving  her 
mother  is  wholly  inoperative,  unleis  it  thence  follows^ 
that  if  (he  (bould  not  furvive  her  mother,  (he  (hould  not 
6  take 
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take  an  eftate  in  fee.  Secondly,  if  the  eftate  became  ab* 
folute  upon  the  daughter  attaining  the  age  of  2i,  ftiU 
there  Is  ground  to  argue  that  £he  took  under  this  will 
Dolf  an  eftate  tail*  It  is  difficult  to  underftand  the  dif- 
tin&ion  laid  down  in  fome  of  the  books.  In  Pells  v. 
Broftmf  Cro*  Jac.  590.)  it  was  held  that  a  devife  *'  to  A* 
and  h;s  heirs,  but  if  he  (hall  die  without  iflue,  then  over," 
created  an  eftate  tail ;  but  that  a  devife  "  to  A,  and  his 
heirs,  and  if  he  fliouid  die  without  iffiie,  living  J.  S.% 
then  over,**  created  an  eftate  in  fee  fimple,  defeafible 
upon  a  contingency.  And  fo  it  would  be,  if  the  devife 
were,  <<  in  cafe  he  Ibould  die  without  ifiue  living  at  the 
time  of  his  deceafe  %**  and  the  reafon  is,  becaufe  there 
an  additional  circumftance  or  condition  is  annexed.  But 
where  there  are  two  feparate  alternative  conditions  an- 
nexed, one  of  which  is  the  attaining  the  a^e  of  ai,  no 
reafon  can  be  affigned  why  the  other  condition,  that  of 
thedevifee  having  iflucj  fliould  therefore  the  lefs  be  con« 
firued  to  create  an  eftate  tail.  {Mansfield  C.  J.  An 
eftate  tail  has  never  been  given  upon  a  will  like  thisy 
where  one  of  the  contingencies  is,  the  event  of  the  de* 
vifee  himfelf  dying  under  age :  in  fuch  cafes  the  dying 
without  iflue  is  not  confidered  as  indefinite  and  generalf 
fo  as  to  create  an  eftate  tail,  but  is  referred  to  the  con- 
comitant words  of  dying  under  age.] 


i8o9. 


iTi/Esm  Serjt.  contri.  The  daughter  took  an  eftate 
in  fee  fimple,  with  an  executory  devife  over,  in  cafe  (he 
died  under  the  circumftances  mentioned  in  the  will. 
Firft,  as  to  the  queftion  whether  this  will  gave  the  daugh* 
ter  an  eftate  tail.  It  is  now  nearly  a  century  fince  it 
has  been  argued  that  the  words  <<  without  iflue,*'  cou- 
pled with  fuch  other  words  as  are  'here  found,  would 
conftitute  an  eftate  uil.  i  Roll.  Air*  611.  Devife.  K.  9. 
I  Roll.  Air.  $25*  Ejlate  tayle  per  Devife,  1,2,  Fairfield 
T.  M<nrgan.    Price  v.  HunU  PolkT^en^  645.    This  laft 
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1808.         cafe  prores  two  points,  i.  that  the  word  or  Is  to  h%  con- 
ftnied  conjun£lively ;  a.  that  the  firft  deviree  took  an 
eftate  in  fee,  with  a  remainder  over  upon  a  contingency* 
Bakee*         Barher  Y.sSurieei,  2  Sir.  1175.      No  period  ia  flicwtt 
'    within  which  the  devifee  in  this  cafe  is  to  die  without 
'    iflue*    Some  fuch  period  mud  be  (hewn,  or  it  is  an  ab- 
folttte  devife  in  fee.    If  there  be  a  devife  <<  to  J.  and 
his  heirs ;  but  if  he  die  without  heirs,  then  remainder 
over  to  fi«,"  the  remainder  over  is  void.     FramUngbam 
▼•  Brandt  3  Atl.  39c.  S.  C   1  Wilf.  140.  and  Doe  ex  dm. 
Dsyj  V.  Burft/al,  6  Term  Rep.  34.     [Chambrel.  fuggefted 
for  hisconCderation,  whether,  as  the  firft  devife  gave  the 
property  to  ^e  daughter  and  her  beirs^  with  a  deyife 
over  **  if  ihe  dies  leaving  no  fuch  ifue  as  aforefindi*  thofe 
laft  words  might  not  refer  to  the  wqrd  beirs^  as  heirs  of 
lier  body  ?3    No  meaning  can  be  affigned  to  thofe  words, 
which  tends  to  (hew  that  (he  was  not  to  have  a  full 
power  over  the  tftate  if  (he  lived  to  attain  twenty-onei 
Although  the  eftate  was  to  go  over  if  (he  died  without 
iflue.  ^00  much  ftrefs  muft  not  be  laid  on  the  particu- 
lar words,  ^<  fuch  iflue  as  aforefaid^^'  but  the  whole 
daufe  muft  be   taken  together;  and  upon  the  whole 
claufe  (he  took  an  eftate  to  her  and  her  heirs  foe  ever. 
The  teftator  had  two  objeQs  of  his  bounty  :  if  the  daugh- 
ter died  before  twenty*one,  he  was  de(irous  that  his  eftats 
fhottld  pafs  to  her  mother ;  but  if  the  daughter  once  at- 
tained that  age,  he  meant  that  it  (hould  no  longer  goto 
the  mother,  unlefs  the  daughter  chofe  to  give  it ;  that 
from  thenceforth  (he  (hould  have  a  full  difpo(ing  power 
over  tjie  eftate.    On  this  principle  all  the  cafes  cited  de- 
pend.   In  all  of  them  it  has  been  the  teftator's  inten* 
tion,  that  if  the  devifee  had  no  iiTue,  and  died  during  his 
minority,  the  eftate  (hould  go  to  the  heir  of  the  teftator; 
but  if  the  devifee  once  attained  twenty-one,  he  was^of 
an  age  to  judge  for  himfelf,  and  might  difpofe  of  the 
eftate  as  he  would ;  or  if  he  once  hadi  fluci  thofe  iflue 
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were  objects  of  the  teftator's  benevolence^  and  the  eftate 
fiiould  remain  to  them.  The  refiduary  daufe  in  this 
cafe  gives  the  property  to  the  wife>  only  for  her  life»  and 
that  too,  in  trnft  for  the  teftator's  daughter  during  her 
ffltnorityt  The  daughter  is  the  principal  objeA  of  the 
teftator's  bounty.  If  (he  comes  of  age,  the  wife's  eftate 
for  life  is  determined,  and  thus  the  whole  will  is  made 
conGftent ;  for  it  firft  gives  the  daughter  an  eftate  in 
fee,  with  an  executory  devife  over  to  the  mother;  it 
Qext  gives  the  mother  an  eftate  for  life  in  the  refiduary 
eftate,  in  truft  for  the  daughter  during  her  minority;  for 
the  words,  "  farmer  and  above  lands^  refer  only  to  the 
property  defcribed  in  the  refiduary  ciaufe,  and  not  to  the 
HtaU  Dawn  eftate ;  and  laftly,  in  cafe  the  daughter  (hall 
furrive  the  mother,  then  the  refiduary  eftate  is  given  to 
the  daughter  in  fee.  But  even  if  the  words  '^  former  and 
above,''  do  refer  to  the  fubjeft  matter  of  the  firft  devife^ 
ftili  the  daughter,  in  the  cafe  of  her  furvivlng  her  mother^ 
18  to  take  the  whole,  unfettered  by  any  contingency. 


1808. 


Shepherd  in  reply.  It  is  evident  that  the  teftator  hat 
in  his  firft  devife  \oJane  BoatJUi  io  ufed  the  word  heirSy 
as  to  mean  heirs  of  the  body  ;  becaufe  the  will  contains 
no  other  ezpreflion  to  which  the  words  <<  iflite  aforefaid** 
can  refer :  if  he  meant  to  ufe  the  words  in  that  fenfe,  no« 
thing  in  the  law  prevents  him  from  efie£tuating  that  tn« 
tcntion.  The  latter  words  may  fo  control  the  former,  as 
to  (hew  that  he  meant  to  give  an  eftate  tail.  As  if  amao 
derife  «  to  A.  and  his  h^irs ;  and  ^f  A.  die  without 
iflue,  then  over  to  his  own  right  heirs  ;"  that  is  clearly 
an  eftate  tail,  and  will  bear  no  other  conftrudion.  So, 
here,  as  ho  other  word  is  to  be  found  except  the  word 
heirs,  to  which  *<  ilTue  aforefaid"  may  refer,  «  heirs" 
muft  mean  heirs  of  the  body :  in  the  concluding  claufe 
when  he  defigns  to  give  a  fee  to  Jane  Boatfill^  he  omits 
the  word  beirsy  which  is  an  argument  to  (hew  that  he 
N  3  thought 
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i8o8.        thought  the  word  ^<  heira^   meant  iflfae.     It  was  hU 
dcGgn  then  to  give  his  daughter  an  eftate  tail^  which 


„  would  be  defeated  in  cafe  (he  fliould  not  live  to  attain 
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Baker*  the  age  of  twenty-one  years,  or  (hould  not  have  iflue. 
If  (he  took  an  eftate  tail,  it  is  clear  that  her  will  could 
not  operate  on  it,  and  the  demurrer  muft  prevail. 

Cur,  advm  vulL 

MANSFigL0  Ch.  J.  now  delivered  the  oproion  of  the 
Court. 

The  queftion  raifed  was,  whether  Jane  Boat/ill^  hav- 
ing died  before  her  mother,  without  iflue,  but  having 
attained  twenty-one,  took  an  eftate  in  fee  or  not.  To 
decide  that,  it  is  only  neccflary  (imply  to  read  the  wilL 
The  words  are,  <'  I  devile  to  my  daughter  all  my  right, 
title,  and  property  in  a  certain  mefliiage  called  fleak 
Down,  from  and  immediately  after  my  deceafe,  without 
impeachment,  to  her  and  her  heirs  for  ever  and  ever. 
But  if  (he  (ball  fortune  to  die  without  iflue,  or  not  hav- 
ing attained  the  age  of  a  i  years,  then  I  give  the  fame  to 
my  dear  wife  in  manner  and  form  aforefaid.'*  That 
muft  be,  <f  to  her  and  her  heirs  for  ever  and  ever.'^ 
Then  follows  a  devife  of  the  re(;due  to  his  wife^  and 
after  that  a  provifo,  <<  that  if  in  cafe  my  faid  daughter^ 
Ihall  furvive  my  £sdd  wife,  then  I  give  all  my  faid  lands, 
&c.  to  my  £aid  daijighter  Jane  for  ever  and  ever  without 
impeachment."  It  is  not  eafy  to  comprehend  all  that 
the  teftator  had  in  his  nund ;  but  upon  thelis  words^ 
which  give  all  that  he  had  to  hi^  daughter  for  ever,  upon 
her  furviving  her  mother,  there  is  no  reaCon  to  fay  that 
he  intended  to  give  her  any  other  eftate  than  an  eftate 
in  fee.  He  has  omitted  the  word  heirs ;  but  it  is  im« 
polhble  not  to  (ee  that  he  meant  to  give  her  the  abfolutc 
property.  The  next  <|ue(tion  is,  whether  *<  or*'  in  thia 
place  means  ^<  andJ* '  According  to  Fairfield  y.  Morgan, 
ind  the  other  cafes  citedj  it  muft  mean  oii^  becaofi:  if  it 

doe% 
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does  not|  it  foUows,  that  upon  the  contingency  of  the 
daughter  dying,  having  iflue,  but  not  having  attained 
the  age  of  twenty-one  years,  the  cflatc  would  pafs  orer 
ftrom  her  children ;  which  could  never  be  the  teftator's 
iflteation.  This  then  is  nothing  more  or  lefs  than  an 
executory  dcvife  over,  contingent  upon  the  event  of  the 
daughter's  dying  in  the  life  of  the  mother  without  attain- 
ing the  age  of  twenty-one  years,  and  without  having 
ifue. 

Judgment  for  the  Plaintiff. 


i«3 


1808. 


Attersoll  t;.  Stevens* 


FA.  If. 


D^ST'Serjt.  had,  in  Michaelmas  term  laft,  obtained  a     J.  7*.  demifed 

rule  mfi  for  fettiog  afide  the  verdiA  which  had  been  ^^"d  to  the  Plain- 
/•     J  ,,  .         f  '^    c  -       '         e       tiff  at  an  annual 

tound  upon  the  execution  of  a  writ  of  mquiry,  after  ^^^^  ^^^  ^^   ^^^ 

judgment  Tuffered  by  default  in  this  aAion.     The  de«  with  liberty  to 

claratioa  was  in  trefpafs,  and  dated  that  the  Defendant  dig  half  an  acre 

had  broke  and  entered  the  Plaintiff's  clofc,  and  dug  ''^^''^I'f?'?!."* 

,  ^  .,      nuallys  thelcflce 

therein  and  carried  away  a  quantity  of  brick  earth  of  the  covenanted  that 

Plaintiff,  and  converted  it  to  his  own  ufe.    There  was  he  would  not  dig 

alfo  a  count  for  taking,  carrying  away,  and  convert-  "°''^'  ^'l  *^  ^^  . . 

.   .  t  t  ^    1      Ti,  .    ./,-     r«t        •  did,that  he  would 

mg  other  brick  earth  of  the  Plaintiff.    The  circum-  pay  ^^  incrcafcd 

ftancesof  the  cafe,  as  difclofed  by  the  affubvits,  were,  rent  of  375/.  p^r 
that  by  Indenture  of  Icafe,  dated  the  15th  of  June  1 79a,  ^^'^  ^^'^^^  ^^^^S 
Jamet  Theobald  had  demifed  to  the  Plaintiff  feveral  clofes  fX£u^hoie 
of  land  at  Gray\  in  EJfeK^  containing  565  acres,  (ex»  hrkk  earth  <was 
cepting  thereout  the  land  let  to  James  Burn,  whofe  leafc  fi^^fi^*  A  ftran- 
bad  come  by  affignment  to  the  Defendant),  together  with  f^'/ brick  ^arth^ 
full  power  to  the  Plaintiff  to  dig  to  or  for  brick  earth  or  the  IciTee  reco* 
Cbfiand  to  make  or  convert  the  fame  into  brick  or  tiles,  ^cred  againft  bim 

the  full  value  of 
tt«   It  was  held  that  he  was  entitled  to  retain  the  whole  damages. 


^^ 


ai 


<ib> 
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as  thereinafter  mentioned,  to  hold  to  the  Plaintiff  for  a 
.termof  ai  years,  at  the  rent  of  loi^Lper  ann.  Thelefibr 
•  covenanted  that  the  Plaintiff  (hould  ha?e,  take,  and  en« 
joy  from   and  out  of  certain  grounds,  containing  38{ 
acres,  including  therein  a  certain  field  called  the  Brick* 
fields  containing  5}  acres,  [the  remaining  part  of  which 
was  let  to  James  Burn  and  others,]  with  free  right  and 
liberty  annually  to  dig,  turn  up  or  fink  to  the  depth  of 
20  feet  from  the  plane  furface,  one  half  acre  of  the  liaid 
ground,  for  the  purpofe  of  obtaining  thereout  brick 
earth  and  clay  to  be  made  into  bricks  or  tiles,  or  other- 
wife  to  be  difpofed  of  as  the  Plaintiff  (hould  think  pro- 
per \  and  the  Plaintiff  covenanted  not  to  dig  more  than 
half  an  acre  in  any  one  year,  ^r,  in  cafe  he  fhould  dig 
any  greater  quantity,  that  he  (hould  pay  unto  the  faid 
James  Theobald  the  increafed  rent  of  375/.  for  every  half, 
acre  fo  dug,  being  after  the  rate  that  the  whole  brick  earth 
nvas  thereby  fold  or  intended  to  be  fold.    Upon  the  execu- 
tion of  the  writ  of  inquiry  jthe  Plaintiff  proved  that  the 
Defendant  had  excavated  a  piece  of  ground  of  the  ex- 
tent of  48  perches,  part  of  the  %^\  acres  deftined  by  the 
leafe  for  digging  brick  earth  %  and  that  the  clay  taken 
from  thence  was  of  a  quality  for  making  bricks  fuperior 
to  the  rcfidue  of  the  Plaintiff's  land,  but  he  gave  no  evi- 
dence of  any  injury  done  to  his  poffcffion,  other  than 
the  lofs  of  this  earth.     On  the  behalf  of  the  Defendant 
it  was  reprefcnted  to  the  jury  and  the  under-(heriff,  that 
they  ought  not  to  adopt  for  their  meafure  of  damages  the 
full  value  of  the  earth  fo  taken,  becaufe  the  Plaintiff  had 
a  mere  poffeffory  intereft  in  the  foil,  and  no  right  to  the 
foil  itfelf,  beyond  the  extent  of  half  an  acre  annually: 
'  That  this  trefpafs  did  not  impede  him  in  the  exercife  of  his 
right  to  take  his  annual  half  acre,  becaufe  the  38!  acres 
were  much  more  than  enough  to  furni(h  the  half  acre 
for  every  year  during  his  term,  and  that  therefore  the 
Plaintiff  was  entitled  to  nominal  damages  only^  ioafmoch 

at 
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as  the  Defendant  would,  after  the  event  of  this  a£lion, 
remain  refponfible  for  the  value  of  the  earth  dug  to  the 
Plaintiff's  landlord,  tOv  whom  it  belonged.  That,  on 
the  other  hand,  if  the  Plaintiff  were  permitted  to  recp- 
Tcr  the  full  value  of  the  earth,  he  would  recover  what 
did  not  belong  to  him,  for  that  he  would  not  be  liable  to 
his  landlord  for  any  increafe d  rent  in  refpe£l  of  the  earth 
for  which  thefc  damages  were  given,  fince  it  was  not 
dug  by  himfelf,  the  leffer,  but  by  a  ftrangcr.  The  jury, 
however,  found  a  verdid  for  the  Plaintiff  with  550/. 
damages,  which  they  confidered  to 'be  the  full  value  of 
the  whole  of  the  brick  earth  fo  dug  by  the  Defendant. 


f«5 


i8o8. 
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Lens  Serjt.  (hewed  caufe  againft  this  rule.  If  the 
the  Plamtiff  is  entitled  to  any  thing  more  than  mere  no« 
mtnal  damag^fs,  he  is  entitled  to  the  full  amount  of  the 
prefent  verdidi.  This  leafe  is  a  mode  by  which  the  te« 
nant  purchafes  this  brick  earth.  In  the  courfe  of  his 
term  he  might  take  the  whole  38^  acres,  paying  the  fur- 
ther rent  ftipulated :  he  had  a  right  to  the  foil  itfelf ;  he 
certainly  would  during  his  term  have  ufed  the  foil  in 
queftion,  which  was  the  belt  in  the  field  \  the  taking  ity 
therefore,  dearly  occaGoned  a  lofs  to  the  leffee.  It  » 
doubtful  whether  the  hndlord  could  recover  any  part  of 
thefe  damages,  as  for  an  injury  done  to  his  reverfion  ;  or 
if  he  could,  his  damages  muft  be  merely  nominal :  he 
hai  parted  with  every  inr<:re(t  in  this  earth,  except  the 
bare  poffibility  that  the  tenant  might  not  chufe  to  dig 
!t  at  the  Aipulated  price  during  his  term.  If  it  would  be 
wafte  in  the  tenant  to  dig  this  foil  himfelf,  he  would  be 
anfwerabie  to  his  leflbr  in  wade  if  a  ftranger  dug  it ;  and 
thcrefoft  he  would  have  a  title  to  recover  the  full  value 
agaiaft  the  ftranger.  But  he  claims  by  a  ftill  ftronger 
title.  The  leffee  cannot  commit  wafte  by  taking  this 
earthy' for  his  covenant  gives  him  a  right  to  take  it:,  prim 
^,acu  he  has  purcbafed  the  wbolci  notwithftanding  the 
^  <loa- 
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contingent  intereft  which  perhaps  remains  in  the  land- 
lord,  in  cafe  the  tenant  (hould  perchance  omit  to  convert 
during  his  term  any  part  of  the  ten  acres  and  a  half. 
Therefore  when  it  is  urged  that  the  PlaintiflF  may  take 
his  io|  acres  in  fome  other  part  of  the  381  acres,  be  may 
anfwer  that  he  has  a  right  to  take  the  whole  381  acres,  if 
he  will :  during  the  leafe  confequently,  till  it  ia  clear 
that  he  will  leare  fome  part  of  them  to  revert  to  the 
bndlord/  the  taking  the  .earth  is  an  injury  to  the  tenant 
only.    The  Defendant  cannot  reply  that  he  leaves  fulE- 
cient ;  it  is  not  competent  for  him  to  carve  out  a  portion 
for  the  tenant,  who  in  common  prudence  will  ele£k  firft 
to  dig  the  beft  earth,  which  is  that  now  taken  from  him. 
This  is  not  an  cafement ;  it  is  not  a  mere  option  given 
to  the  Icflee,  enabling  him  to  do  fomething  for  which  he 
is  to  pay  when  it  is  done,  but  it  is  at  all  events  an  a£lual 
purchsfc  of  ten  acres  and  a  half  of  the  foil  itfelf  to  be 
taken  where  the  leffee  pleafes ;  and  the  foil,  when  fo 
taken,  is  the  tenant's,  net  the  landlord's  foil.    The 
PlaiotiflF  does  not  contend  that  he  can  deprive  the  leflbr 
of  his  remedy,  but  if  the  leflbr  fued  the  ftranger,  his 
right  muft  be  reduced,  upon  the  produAion  of  this  leafct 
to  mere  nominal  damages:  for  the  leaie  would  fliew 
that  he  had  abfolutely  fold  the  very  foil,  that  it  could  ne- 
ver more  become  part  of  his  inheritance,  provided  the 
tenant  chofe  to  take  it    If  the  landlord  can  recover  of  a 
ftranger  the  value  of  the  half  aore  of  foil  for  which  the 
leflee  has  paid  3 75 A,  he  will  be  doubly  paid  for  it,  and 
the  leflee,  who  can  by  no  poflibility  afterwards  take  that 
fame  foil,  will  have  paid  his  rent  without  receiving  the 
benefit  meant  to  be  given  by  the  leafe.    The  eStSt  of 

(this  leafe  is,  that  the  landlord  is  thereby eftopped  o£ 
wafte  againft  his  tenant,  and  he  muft  be  alfo  eftopped  of 
wafte  agaio(i  a  ftranger.  {Cbambre  J.  If  damage  ia 
done,  the  leflbr  may  fue  his  tenant  or  the  ftranger :  but 
if  he  acccpu  fatisfa£iion  from  bis  Icfice,  he  cannot  fuo 
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the  ftraogeri  he  cannot  fue  twice  for  it,]    In  this  cafe  ^     1808, 

the  landlord  has  a£laallj  received  the  value  of  the  10} 

acres;  for  the  price  of  them  is  included  in  the  rent;  he 

has  therefore  been  fatisfied  for  them ;  the  tenant  has  not. 

To  whom,  thenj  ihall  the  recompense  for  the  injury  be 

paid  ?    Undoubtedly  to  the  tenant,  who  has  bought  the 

foil ;  not  to  the  landlord^  who  has  fold  it^  and  has  been 

already  paid  for  it 


i»7 
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j^^Serjt.  ccfOri.  There  are  two  queftions  in  this 
cafe :  the  firft  is»  whether  the  damages  are  not  impto* 
perly  taken  according  to  the  injury  ftated  in  the  declara* 
lion,  which  alleges  no  fpecial,  or  confcquentia],  or  partial 
damage,  but  the  mere  lofs  of  the  foil  itfelf,  which  is  the 
property  of  the  landlord.  The  tenant  is  <not  entitled  to 
the  value  of  any  part  of  the  foil*  It  is  conceded  to  me, 
that  if  the  landlord  can  recover  this  value  againft  the 
ilranger,  the  tenant  is  not  entitled  to  it.  Granting  that 
if  the  landlord  had  fold  the  foil,  he  could  no  longer  re- 
cover the  full  value,  ftill  this  leafe  conveys  merely  an 
eafement.  The  fecond  queftion  is,  if  the  Plaintiff  had  de» 
dared  in  another  form,  what  could  he  have  recovered  I 
The  only  damage  the  tenant  could  fuftain  in  this  cafe, 
is,  if  there  had  been  any  thing  peculiar  in  the  quality  of 
this  foil,  which  made  it  preferable  to  the  reft  of  the 
ground ;  but  in  that  cafe  he  fliould  have  fued  for  the  dif- 
ference in  quality,  and  (hould  have  pointed  out  by  his 
declaration  the  nature  of  his  claim.  It  is  not  true  that 
this  foil  has  been  paid  for  by  the  tenant.  He  has  paid 
Dothing  more  than  the  1075/*  •*  that  rent  includes  only 
the  price  of  the  lo)  acres,  andjt  is  fworn  that  the 
Plabtiff  has  not  yet  taken  to  the  extent  pf  his  half  acre 
^  annum»  computing  from  the  commencement  of  hia 
terou  This  is  not  negeffarily  a  part  of  thofe  ten  acret 
and  a  half.  But  if  it  were,  the  leffee  has  npt  yet  a  vefted 
frosty  ia  the  (oil  of  thpfe  tea  acres  and  a  half.    A&at 


tpo  CASfis  tK  Hilary  term 

t8o8.         tire  dircA  damage  for  the  value  of  the  thing  takeoi  ttai 

*-    -      ^       been  confounded  with  a  fpecial  damage ;  no  fpecial  da« 

V.  mage  at  all  has  been  here  fuftained^  and  only  a  very  pe« 

Stey BKS*        culiar  and  very  improbable  combination  of  circumftanceci 

which  has  not  taken  place,  and  never  may,  could  by  pof« 

fibility  make  the  fpecial  damage  amount  to  the  Talae 

giren.    The  tenant  has  no  right  to  confider  this  foil  as  a 

part  of  his   loi  acres,    which  he  has  taken  by  ths 

hands  of  a  Itranger ;  for  perhaps  he  might  never  hare 

taken  it  with  his  own  handsi  and  then  it  would  have  re- 

Terted  to  the  landlord. 

Mamsvielp  C.  J.  on  the  following  day  enquited 
whether  there  were  any  cafes  in  which  a  leffar  had 
reooTcred  damages  agamft  a  trefpafler  for  an  injury 
to  land  let  ?  He  faid  that  Jejir  r.  Gjfird,  4  Burr.  2141. 
was  not  a  cafe  of  land  let.  That  was  the  cafe  of  a  na- 
fance  in  the  adjoining  land^  which  was  an  injury  to  him 
in  the  particular  eftate,  for  his  intereft^  and  to  the  Plain« 
tiff,  for  his  reverfion^  It  was  contended  that  the  aaion 
would  not  lie ;  but  it  would  be  rery  ftrange  if  that  were 
fo }  for  by  the  old  law,  the  only  remedy  in  fuch  a  cafe 
was  given  to  him  who  had  the  freehold,  by  quodpemutiat 
proflernere.  JFiUiafftsSetjU awucus  curtM^  cited  Biddlisfardr. 
Onflow^  3  Lev.  209.  where  it  was  held  that  both  leflbr  and 
lefifee  fliould  fue  in  refpedk  of  trees  injured  by  a  itranger, 
the  leflbr  for  the  body  of  the  tree,  the  leflee  in  refpcA  df 
the  (hade  and  fruit.  So  may  the  copyholder  and  the 
lord.  Jefftrfon  Y^Jefftrfin^  3  Lev.  131.  If  a  ftranger 
fubvert  land  leafed  at  will,  the  leflee  may  bring  trefpafa 
againll  him,  and  may  have  damages  for  the  profits ;  and 
the  leflbr  may  have  another  a£lion  of  trcfpa£i|  and 
(hall  recover  damages  for  the  deftruAion  of  the  land. 
2  Roll.  Ab.  551.  N.  4, 5*  [Mansfield  C.  J.  No  aAion 
of  wafte,  or  in  the  nature  of  wafte,  lay  againft  tenant 
at  will.  If  he  committed  wafte,  that  determined  his 
will>  and  he  became  a  trefpafler:  if  a  ftranger  com- 
mitted 
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mitted  the  wafte^  that  did  not  determine  the  will.    Thib  1 8o8« 


Atterboli. 


cafe  of  trees  is  pecul}ari  for  upon  their  being  cut,  the 
property  in  them  inftantly  reverts  to  the  leflbn  Berry  ***  *  v? 
T.  Hiori^  Cr9.  Car.  242.  was  a  cafe  of  trover  by  the  Stbtems. 
leflbr  for  the  bark  of  an  oak  cut  by  a  ftranger  on  land  of 
the  Pluntiffj  then  under  leafe  \  three  Juftices  againft 
Cnki  J.  held  the  property  of  the  tree^  when  cut,  ro  be  in 
the  leflbr.  Is  there  any  cafe  on  a  coTenant  not  to  permit 
wafte,  where  the  adion  has  lain  for  the  a£l  of  a  ftranger  i 
Woald  it  be  a  good  plea  to  fnch  an  afiton  to  fliew  that  a 
ihranger  cut  the  trees  ?  {Lent.  Wafte  would  lie  in  fuch 
I  cafe ;  covenant  would  not,  for  he  covenapts  only  againft 
his  own  ads.  Bayley^  Serjt*  anuau  curU,  acc.^  In  all 
a&ioQs  of  wafte,  the  leffor  may  recover  treble  damages 
againft  the  tenant ;  and  if  the  leflbr  may  alfo  fue  the  I 
ftranger,  he  would  recover  fingle  damages  againft  him* 
How  could  the  ftranger  plead  the  leflbr's  recovery  in  wafte 
agmft  tlie  tenant,  in  bar  of  the  adion  againft  himfelf  ? 
Iffu.  It  could  be  given  in  evidence.  IChambreJ*  That 
would  be  a  bar  to  the  adioo.3  Cociell  Seijt.  amicus  curim 
mentioned  a  cafe  tried  at  Durham  before  Chambre  J. 
in  which  Rujfell  was  the  PlaintiflF.  It  was  an  a^on 
againft  the  Defendant  for  the  injury  done  to  the  inherit- 
ance by  his  cutting  down  a  tree  growing  upon  the  Plain- 
tiff's land,  then  in  the  pofleflion  of  his  leflee.  Bajley 
amcui  iuruf  cited  Tomlinfin  v.  Brown.  Sayer^  215.  a  cafe 
of  obftni£iion  of  lights,  ip  which  it  was  urged  that  the 
obftrudiion  might  be  removed  during  the  term,  and  fo 
no  injury  to  the  reverfioner ;  but  it  was  anfwered,  that 
the  prefent  value  of  the  reverfion  was  diminiOied,  and  fo 
the  a£Uon  well  lay.  \Chambre  J.  I  have  Mr.  Juftice 
Afi9if%  report  <A  that  cafe,  which  is  very  diflferent  from 
&i^,  for  it  appears  there  was  an  a£lual^  injury  to  the 
land,  by  demolifliing  half  the  wall.] 

The  Court  took  till  this  day  to  confidcri  when  they  de«^ 

liTeied  their  opinionsyr/ii/iiis« 

Chamms 


^94 


CASES  IK  HILARY  TERM 


l8e8.         tlian  the  difference  between  the  valae  of  the  earth  takd 
%,,-v*  ■■!       y^j  ijjg  Defendant,  and  th^ price  that  the  Plaintiff  maft 
.  9.  have  paid  for  it  if  he  had  taken  it  himftif:  all  the  le- 

5TITSII9.       mmining  intcreft  was  in  the  reverfiooer^  who,  as  I  con- 
ceire^  could  maintain  no  aAion  againft  the  Plaintiff  for 
the  rent  or  compenfation  agreed  upon  hj  the  corenanti 
in  refpe£l  of  brick  earth  dug  up  and  taken,  neither  by  or 
for  the  Plaintiff,  but  by  a  ftranger,  againft  his  will-,  and 
for  which  ^€tf  fo  far  as  it  affe£ted  the  inheritance,  and 
the  right  which  the  reverfioner  would  otherwife  hats 
had  againft  his  tenant  under  the  covenant,  the  compen* 
fation,  I  apprehend,  was  due  to  the  reTcrfioner,  and  the 
reverGoner  only ;  and  recoverable  by  him  in  an  adion  on 
the  cafe.    Undoubtedly  the  Defendant  is  anfwerable  to      j 
the  full  extent  of  the  injury  he  has  done :  but  to  whom      ji 
is  be  anfwerable  ?   Where  different  perfons  have  diftmA 
^  •<  rights  in  the  (ubjeA  of  a  trefpafs,.the  compenfation  rnnft      |^ 
be  to  each  in  proportion  to  the  injury  he  has  received.      | 
One  u.'  them  cannot  claim  that  part  of  the  compenfation       i 
which  belongs  to  the  other ;  nor  can  the  fatisfadiod 
made  to  one  be  a  bar  to  an  adion  brought  by  the  other.      ] 
It  can  hardly  be  neceffary  to  cite  cafes  upon  this  point. 
I  will,  however,  juft  refer  to  two.     19  H»  6.  4.  5.  and 
BiddUsfori  v.  On/lew^  3  Lev.  209.    It  has  been  fuppofedi 
in  the  courfe  of  the  difcuflion  in  the  prefent  cafe;  tbsl 
where  there  is  an  exifting  tenancy  for  life  or  years,  h 
that  an  a&ion  of  wafte  may  be  bronght  againft  the  tt- 
•  oant  for  any  injury  done  to  the  inheritance,  that  adidtt 
if  the  only  remedy  the  reverfioner  has,  and  he  can  flDsin* 
tain  no  aQion  againft  the  ftranger,  who  in  {z£k  commiti 
die  wafte;  but  I  take  the  law  to  be  clearly  fettled  others 
wife ;  and  that  the  reverfioner  may  in  all  cafes  main- 
tain an  afiion  on  the  cafe  againft  fuch  ftranger,  whe- 
ther the  tenancy  be  at  will^  for '  years,  or  lifp  ;  or  he 
Y  may,  if  he  pleafes,  waive  the  penal  a£lion  of  wafte, 

tven  agunft  the  tenant^  and  bxivg  cafe  agidnft  him. 
3  The 
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The  only  aaihority  againft  this,  is  a  JtSfum  of  Lord  Cfie,  1 8o8.  ' 
ID  his  Commentary  upon  the  Statute  of  Marlbridgej  2.  k"^'"^^"'^^' 
hfi.  I4<,  "  that  if  the  leflbr  fliould  not  have  the  aAion  v, 

« of  waftc,  hci  fliould  be  without  remedy/'  But  all  Stetsns. 
pra£lice  is  agatnft  that  diSum  /  and  I  incline  to  adopt 
the  foppofition  of  Pemberton  and  Levinz^  in  the  cafe  of 
Jefferfin  v.  Jffffrfmy  3  Lev.  130,  that  Lord  Coke  is  tol>c 
underftood  according  to  the  fubje£t  matter  he  is  fpeak« 
bg  of;  that  is,  that  he  had  no  remedy  by  an  a£)ion  of 
wafte:  and  the  rather,  as  Lord  Coke  himfelf  has  taken  no 
notice  of  the  poiition  in  his  Commentary  on  the  67th 
fediott  of  Lfttteion^  where  be  treats  largely  on  the  (ub* 
jed  of  wade.  There  is  a  full  and  judicious  (latemcnt 
of  the  law  on  this  fubjcd,  in  a  note  of  my  brother  JVU* 
lUmt  upon  the  cafe  of  Green  v.  Cole^  2  Sound.  252.  J. 
The  manufcript  precedents  upon  the  point,  fettled  by  -  ^ 
pleaders  of  the  firft  reputation  in  their  time,  are  numer* 
COS.  The  cafe  of  Biddlesford&  Onjlow  feems  alfo  to  be 
an  authority,  though  the  aA  which  oecafioned  the  wafte 
was  not  an  immediate  trefpafs  upon  the  land,  but  an 
obftrudion  of  a  rivulet  in  an  adjoining  piece  of  land,  by 
which  the  ftream  was  turned  upon  the  land,  and  wafted 
it  That  a£l  the  tenant  ^ad  %  rjght  to  Vfthftand,  by 
removing  the  obftru£lion,  as  much  as  he  had  the  right.  •  •  • . 
of  icfifting  an  aAual  trefpafs  upon  the  land.  Tlie  ac- 
don,  however,  is  not  an  a£tion  of  wafte  againft  the  te- 
nant, but  an  adion  on  the  cafe  agatnlft  the  perfoo  who 
direrted  the  ftream.  It  is  further  argued,  and  it  feems  to  be 
the  argument  moft  relied  upon  in  fupport  of  the  Plain- , 
tiff's  right  to  recdver  the  whole,  that  he  is  liable  to  pay  the 
additional  rent  for  the  ground  dug  up  by  the  Defendant^ 
though  it  was  done  without  his  confent,  and  againft  his 
wUI,  and  he  received  no  benefit  from  it.  And  therefore 
it  is  faid,  that  the  leflbr  lofes  nothing,  and  the  Plaintiff^ 
who  muft  pay  him  the  increafed  rent,  has  a  right  ta«.. . 
O  2  ftand 
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1808.         ftand  in  his  place,  and  recover  the  whole  damages  from 
V"->^'*^        Ae  Defendant.    If  this  wcfc  fo,  it  might  ttill  be  doubt- 
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v.  ed,  whether  in  a  general  action  of  trefpais,  ailegtng  no 

Stbtshs.  fpecial  dam^,  any  increafe  of  damages  coidd  be  given 
to  the  PlabtiiF,  bj  reafon  of  his  liability  to  pay  money 
under  a  particular  contradk ;  but,  without  refting  on  that 
objedion,  I  thtiik  the  foundation  of  the  argument  totally 
fails,  being  of  opinion,  as  I  have  before  exprelled  my- 
fclf,  that  the  PlaintifF,  in  refpcA  of  what  the  Defendant 
bas  done,  is  not  liable  to  any  payment  under  bis  cove* 
nant  in  the  leafe.  The  cafe  is  not  within  the  terms  of 
die  covenant.  The  Plaintiff  has  not  direQly  or  indi^ 
re£lly  done  the  a£l,  or  received  the  benefit,  from  whence 
liie  obligation  to  pay  is  to  arife.  To  fupply,  however, 
the  defed  of  the  language  of  the  covenant,  vecourfe  is 
had  to  a  fuppofed  rule  in  a£fcions  of  wafte,  namely,  that 
where  the  wafte  is  committed  by  a  ftranger,  it  is  pre- 
.  fomed  to  be  done  by  him  in  colluGon  with  the  tenant,, 
and  that  for  that  rea(bn  the  tenant  muft  always  be 
charged  in  the  proceedings  with  having  committed  the 
wafte  himfelf.  But  I  apprehend  that  this  argument  can-- 
not  poflibly  apply  in  this  cafe.  In  the  fir  ft  place,  I 
think  the  law  of  the  tclion  of  wafte  attaches  upon  no 
part  of  the  tranfadion.  The  Plaintift  haSvUOt  been  ren* 
' '  ^ «  dered  liable  to  fuch  an  a£iion.  His  leflbr  could  not  pro- 
oeed  againft  him  in  that  a£tion,  without  fl:ating  that  the 
wafte  was  committed  by  the  Plaintiff  himfelf -^  againft 
which  charge,  the  leafe  that  gives  him  the  authority^ 
affords  a  complete  defence.  I  apprehend  too/  that  this 
fappofed  prefnmption  does  not  take  place  even  in  die 
a€bidn  of  wafte  itfelf .  I  find  no  traces  of  it  in  any  of 
the  books.  The  ad  indeed  is  confidered  as  the  nGt  of 
the  tenant,  but  the  reafon  afligned  is,  that  he  may  with- 
ftand  the  commiifion  of  wafte,  et  qtd  mn  obftat  quoi 
Jfftare  pctejl^  facen  vldctur.    The  fituation  of  the  tenant 
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if  extremely  analogous  to  that  of  a  common  carrier :  to  1808. 

prevent  collufion,  (and  nod  on  prefumption  of  aflnal 
colliifion,)  both  are  charged  with  the  proteAion  of  the 
property  intrufted  to  them,  againft  all  but  the  ads  of  Stevini 
Ccd  and  the  king's  enemies :  and  as  the  tenant  in  the 
one  cafe  is  charged  with  the  adual  commiflion  of  the 
waftc  dottc  by  others,  fo  in  the  other  cafe  the  carrier  is 
charged  with  adual  default  and  negligence,  though  he 
lofes  the  goods  by  a  force  that  was  irrefiftible,  or  by 
fraud,  againft  which  no  ordinarjf  degree  of  care  and 
caution  could  have  proteded  him.  But  fappofing  that 
coUufion  muft  necefiarily  be  prcfumed  in  the  adion  of 
wafte,  the  prefumption  muft  ftop  there.  If  it  were 
otherwife,  the  tenant  would  be  without  redrefs  againft 
the  adual  wrong  doer,  by  whom  he  has  been  fubjc£ted 
to  a  forfeiture  and  damages.  There  is  no  doubt  that 
he  has  a  remedy  againft  him  by  a£lion  of  trefpafs ;  but  ^ 

if  the  prefumption  continued,  the  collufion  eftabliihed 
by  it  would  amount  to  a  licence,  and  afford  a  defence  to 
die  aQion.  It  would  be  ftill  more  extravagant  to  fet  up 
the  prefumption  again  in  an  aflion  of  covenant,  to  wreft 
and  pervert  the  plain  meaning  of  unambiguous  words, 
and  efpecially  in  a  covenant,  one  of  the  effe£ls  of  which 
is,  to  prevent  any  liability  to  the  adion  of  wafte  for  the 
fpectesof  injury  which  the  land  has  received.  There  is 
no  other  tnle,  I  think,  to  conftrue  the  covenant  by,  but 
the  obvious  intention  of  the  parties,  and  the  plain  mean- 
ing of  the  language  they  have  ufed :  and  the  fubftance  of 
t&eir  agreement  is  no  more  than  this,  that  if  the  Plaintiff, 
in  Us  bufinefs  of  brick- making,  thought  fit  to  ufe  the 
materials  that  were  to  be  found  in  part  of  the  farm  he 
took  in  leafe,  he  flioutd  .be  at  li1}e.rty  fo  to  do,  paying  a  * , 
fixed  price  for  what  he  took  and  had  the  benefit  of* 
That  price  he  covenants  to  pay  $  but  I  do  not  know  by 
what  law  we  are  authorized  to  extend  this  covenant^  fo 
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as  to  make  him  refponfible  uodcr  it  for  what  has  been 
taken  by  a  ^ftranger,  by  trefpafs,  and  againft  the  Plain* 
tiff's  will,  and  for  which  the  Plaintiff  has  brought  an 
a£lion  of  trefpafs.  In  what  I  have  faid  nponthe  proper 
eftimate  of  the  Plaintiff's  damages,  I  have  not  ntitiad 
feveral  circumftanccs  and  diftindions  that  might  require 
attention  in  making  the  eftimate :  for  inft^nce,  the  fub- 
verfion  of  the  foil,  from  its  tSt&  upon  the  produce  and 
future  cultivation  of  the  ground  during  the  term,  was  an 
injury  to  the  Plaintiff's  intereft  as  tenant,  for  which,  if 
the  cafe  refted  there,  proportionate  damages  ought  to  he 
given  him :  but  if  he  goes  for  the  greater  damage,  in 
refpefl  to  the  profits  he  might  have  made  of  the  brick 
earth,  he  muft  give  up  the  other  damages,  becaufe  he 
bimfelf  could  not  have  obtained  that  greater  profit,  with- 
out doing  the  fame  damage  to  the  ground  with  rcfped 
to  the  purpofes  of  agriculture.  But  1  have  only  noticed 
the  principal  ohjtSt  of  damages,  that  being  fufficient  to 
difpofe  of  the  legal  queftion  before  us ;  and  upon  that 
queftion,  my  opinion  is,  that  the  Plaintiff  has  had  da- 
mages affeffed  to  him,  ivhich  belonged  to  another  per- 
(on,  his  leffor,  and  therefore  I  think  the  proceedings 
upon  the  inquiry  ought  to  be  fet  afide. 


Heath  J»  In  order  to  afcertain  the  meafure  of  da* 
mages  to  which  the  Plaintiff  is  entitled,  it  is  neceffary  to 
afcertain  the  nature  and  quality  of  the  eftate  and  intereft 
which  he  has  in  the  land  in  queftion.  It  is  common 
learning,  that  every  leffee  of  land,  whether  for  life  or 
years,  is  liable  in  an  a^ion  of  wafte  to  his  leffor,  for  all 
wafte  done  on  the  land  in  leafe,  by  ^homfoever  it  may 
be  committed*  If  a  general  or  a  partial  permiffion  be 
given  to  the  leffee  in  the  inftrument  creating  the  eftate, 
ta  commit  wafte,  he  is  fo  far  a  tenant  without  impeadi- 
iiient  of  wafte»    Such  permiffion  vefts  the  property  of 

what 
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what  is  the  fubjeft  of  wafte  in  the  lefiec,  fo  that  he  avails  1808. 

himfelf  of  it  during  the  continuance  of  his  intercft.     It       ^^'"^*  '"**' 

.  T  r  *«         AtTERSOLL 

is  fo  with  refpcft  to  trees  and  minerals.     In  cafes  of  v. 

bankruptcy  the  prefent  Icffcc  would  be  conCdered  as  the        Stevens. 
purchafer  of  fo  much  foil.    S09  if  he  had  flipuhted  for 
any  quantity  of  timber  growing  on  the  land,  with  a  It- 
bfrty  of  felling  the  fame  at  a  certain  price,  can  there  be 
a  doubt  but  he  mud  be  confidered  as  the  purchafer  of 
fuch  timber  ?  It  bath  been  urged;  that  no  certain  portion    . 
ofthe  land  has  been  fet  out:«-*the  foil  taken  muft  be 
confidered  as  the  property  of  the  Plaintiffi  or  at  leaft  he 
has  a  right  to  t\c6t  that  land  out  of  which  it  is  taken. 
The  proof  is  this,  that  if  the  landlord  had  brought  an 
adion  of  wafte  againft  the  Plaintif,  on  account  of  the 
removal  of  this  foil^  he  could  not  have  protcded  himfelf 
in  any  other  manner,  than  by  infifting  on  the  articlest 
and  his  clefiion.     The  tortious  a£l  of  another  may  give 
the  party  injured  a  right  either  to  affirm  or  difaffirm  the 
2Q,  as  it  (hall  the  beft  fuit  his  intereft,^and  as  he  ihall  be 
advifed.     If  the  Defendant  be  only  to  pay  the  increafed 
rent,  it  is  giving  him,  who  is  a  wrong-  doer,  all  the  benefit 
and  advantage  of  the  PlainttJ's  contrad.     To  confider 
the  landlord's  right  to  recover.  The  cafes  between  land- 
lord and  tenant,  where  the  tenant  has  no  right  to  com-  ^ 
mit  wafte,  are  not  applicable,  becaufe  the  foil  and  the- 
trees  are  merely  committed  to  the  pofieffion  and  cuftody  * 
of  the  tenant.    Such  cuftody  and  pofleflion  is  merely  fi- 
duciary.   In  what  refpedl  can  the  lefiTor  here  recover  da- 
mages ?   Not  for  the  removal  of  the  foil,  for  that  is  fold 
to  another )  but  only  for  any  damage  poffibly  done  to 
the  inheritance,  if  fuch  there  be,'  in  the  manner  of  the 
excavation.     But  fuch  damages  are  diftinft  from  thofe  " 
demanded  by  the  Plainttfi^  in  the  prefent  a£lion.    If  the  ^ 
lefibr  cannot  recover  damages  for  tlu3  excavation,  the 
leflee  may  recover  them.    So  I  think^  that  the  right  of 
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the  Plaintiff  to  recover  there  damages,  is  proved  dircQIjy 
by  the  injury  be  has  fuftained,  and  iodiredly,  becaofe 
the  landlord  caniiot  recover  them  \  and  it  U  clear  that 
the  one  or  the  other  of  them  is  entitled  to  them.  No 
fpecial  damage  could  be  fet  forth,  becaufe  the  damage  is 
immediate,  dired,  and  unconne£led  with  any  other  da»i 
mage.  For  thefe  reafons  I  think  dot  the  damages  have 
))ee0  properly  afltfled* 


Mansfield  C.  J.  I  am  of  the  fame  opiaion  with  mf 
brother  Htath.  I  concur  in  far  the  greater  part  of  the 
}aw  dated  by  my  brother  ChanArti  but  on  the  frame  of 
thefe  covenants,  I  think  the  cafe  tolerably  clear  in  favoar 
of  the  meafure  of  damages  adopted  on  this  occafioo.  la 
eflfe£t  and  fubftance  this  is  a  fale  of  brick  earth  by  the 
ieifor  to  the  leiTee*  The  habtndum  in  the  Icafe  is  for  ti 
years,  at  the  rent  of  1075/.  per  annum.  I  take  it  for 
granted^  as  it  was  faid  in  the  argument,  and  indeed  it  ii 
what  is  expreffed  afterwards  in  the  leafe,  that  the  price 
of  half  an  acre  per  annum  for  21  years,  is  calculated  in 
the  rent :  the  habendum  is  with  full  power  to  take  this 
brick  earth.  There  is  a  covenant  that  the  leffce  ihould 
have,  take,  and  enjoy  out  of  certain  grounds  containing 
.  38  acres  and  an  half,  with  free  right  annually  to  dig  to 
Uie  depth  of  2o  feet  from  the  plane  furface,  one  half 
acre,  for  the  purpofe  of  obtaining  thereout  brick  earth  to 
be  made  into  bricks  or  tiles,  or  otherwife  to  be  applied 
to  fttch  purpofes  as  the  leflee  (hould  thbk  proper.  The 
leflee  covenants  not  to  dig  more  than  half  an  aae  in  a 
year,  or  otherwife^  to  pay  375/.  for  every  further  half 
acre,  being  after  the  rate  that  the  whole  brick  earth  was 
thereby  fold  or  intended  to  be  fold  for.  I  think  the  lef- 
fee,  after  thefe  words,  had  the  fame  right  as  the  leffor, 
>/  '^.  What  more  right  could  any  man  have  in  brick  eartb| 
Ibao  to  dig,  takci  and  £pU  it  \    Then  there  are  the  words 
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<<  which  the  whole  etrth  was  fold  or  intended  to  be  fold  iffoK. 
for/'  The  leafe  amounts  to  an  abfolote  fale  o£  the 
whole  brick  earth,  but  the  tenant  was  not  to  pay  for  the 
whole,  unlefs  he  afed  the  whole.  Twenty-one  half  acres  .Stet«»»» 
aie  fold  abfoltttely.  The  lefibr  coold  now  take  no  brick 
earth ;  that  wonld  infringe  the  power  of  the  leffee :  as  ' 
againft  hiiii9the  leffee  might  now  fay  the  brick  earth  wa« 
all  his.  If  be  took  more  than  half  an  acre«  he  was  to 
pay  the  additional  priee./lf  the  lefibr  had  taken  this 
earth,  eveii  to  the  vahie  of  an  hundred  thoufand  pounds^  ^ 
the  leffee  would  have  had  a  right  to  recoyer  againft  him 
the  fall  value  of  it./  Then  why  not  againft  a  ftranger  i 
k  is  true,  that  in  an  adion  againft  the  leflbr,  the  leffee 
muft  either  ha?e  allowed  the  ftipulated  price  by  way  of 
dedttdion  from  the  damages,  or  it  might  have  been  re- 
covered  againft  him  in  a  erefs  afiion.  It  is  fud  he  bad 
act  tkdttd  this  fpot  j  but  furcly  at  -the  moment  that  « 
ftranger  began  to  dig,  be  might  fay,  this  is  the  earth  I 
intended  to  dig ;  and  by  the  affidavits  it  appears  that 
this  was  very  valuable  earth.  When,  it  was  dug  by  » 
ftranger^  had  not  the  leflee  a  right  to  come  and  take  it 
away,  and  ufis  it  ?  And*  if  fo,  has  he  not  a  ri^t  to  make 
the  ftranger  pay  for  it  ?  The  confequence  of  this  taking 
by  a  ftranger,  and  of  this  adUon  againft  the  ftranger„  is^ 
as  between  the  leflee  and  the  leffor,  k  muft  be  taken  ta 
hare  been  dug  by  the  leflee  i  if  this,  «id  what  himfelf 
had  dug,  did  not  togedier  eaceed  the  half  acre  per  zn^ 
ittm^  there  is  nothmg  to  pay;  but  if  it  exceeds  that 
yiandty,  the  lefl^  muft  pay  the  ftipulated  rent  for  the 
fiirplusft  In  fiich  a  cafe  as  this,  would  die  kflec  be 
anfwerable  in  wafte  to  the  leflbt  for  brick  eanh  dug  by  a 
ftranger  ?  On  a  general  cbvenant  not  to  dig  brick  earthy 
I  (hould  think  it  a  dodrine  hard  upon  the  kffor,  to  fajr 
Aat  if  a  ftianger  took  the  eaith,  the  leflee  fliould  not  b^ 
KaUe  on  this  covenant.  It  is  held  in  a  /i^;  14;^  5*  303. 
F.HB.  old^dit.  60.  ncwcdiu  j}7-that  the  ieffee  {halt 

be 
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i8o8*  be  charged  with  wafte  committed  bj  a  ftranger.  In  C$* 
Lit,  54.  a.  even  infants  and  femes  covert,  tenantSi  are 
held  bj  Lord  Coke  anfweraUe  for  the  z€i%  of  a  ftranger^ 
Stevens.  So,  of  tenant  by  the  courtefj  or  in  dower^  2  RaL  Abr. 
821.  9.  If  the  law  were  not  f0|  there  would  be  no  pro- 
tedion  to  a  leflbri  where  he  lives  at  a  diftance  from  his 
eftate.  This  is  not  the  cafe  of  a  fack  full  of  earth  ftolen 
by  nigbti  but  many  hands,  and  carts,  .no^ft  be  employed, 
and  the  tenant  muft  neccflarily  know  it :  when  the  leffor 
comes  to  fee  hit  eftate,  and  finds  the  foil  gone,  it  is  im« 
pdflible  that  he  fliould  know  who  took  it.  Suppofe  on 
a  coTcnant  not  to  take  brick  earth,  the  leffor  fues,  find- 
ing a  quantity  gone  \  is  it  an  anfwer  to  fay,  **  I  did  not 
take  it ;  a  ftranger,  a  beggar,  took  it :  refort  to  him  ?^ 
The  law  authorizes  the  tenant  to  ufe  force  in  order  to 
refift  the  taking }  and  if  that  force  is  refifted  by  force, 
the  law  will  not  prefume  that  the  law  is  fo  feeble  as  not 
inftantly  to  repel  it,  and  prevail.  Such  a  covenant 
would  be  of  no  value  whatever  if  this  were  fo.  Lord 
Coki^  2  Iftfi.  303.  fays,  the  leffee  fliall  anfwer  for  tht 
wafte  done  by  any  ftranger:  for  he  in  the  reverfion  can- 
not have  any  remedy  but  againft  the  tenant,  and  the 
tenant  (hall  have  his  remedy  againft  the  wrong-doer,  and 
recoTcr  all  in  damages  againft  him,  and  by  diis  means 
the  lofs  at  laft  fliall  light  .upon  the  wrong-doer.  If  the 
leflee  gave  permiffion  to  a  ftranger  to  dig,  no  doubt  it 
would  be  the  z€t  of  the  leflee,  and  he  would  be  bound 
to  pay  th^  leffor  the  ftipulated  price.  Then  what  is  the 
diflFerence  between  his  agreeing  to  it,  and  his  ftapding  by 
while  the  ftranger  takes  it.  It  is  not  neceffary  to  pre- 
judge the  queftion  whether  the  leffor  can  fue  in  this 
cafe  I  but  I  have  great  difficulty  in  finding  out  how  the 
leflbr  can  be  injured }  for  if  the  Plaintiff  Iiad  contrafled 
to  fell  this  earth  to  the  Defendant,  and  had  received  the 
,  full  value  for  it,  muft  not  he  have  paid  his  landlord  the 
iacxeafcd  rent  ?  How  does  it  differ  whether  he  extorts 

the 
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the  price  by  an  adlioni  or  receives  it  by  votuntary  pay«  z8o8. 

oftot  ?  If  the  leflee  may  take  itj  as  againft  the  leiTor, 
and  recovers  djimages  as  againft  a  ftrangcr,  although  the  v. 

ftraoger  took  it  in  the  firft  inftance  againft  the  will  of       Stetens 
the  lefte,  he  cannot  fay  he  does  not  fo  far  confirm  the 
9&  of  the  ftranger,  that  he  ought  to  pay  the  lefFor  for 
i^    He  has  in  fa£i  the  brick  earth,  fince  he  is  paid  for  i 

it  in  damages  in  an  action;  and  he  could  not  avoid  pay 
logon  his  covenant,  for  any  brick  earthy  beyond  the  half 
acre,  of  which  he  has  the  advantage.  Therefore,  if  the 
kfibr  has  any  right,  it  muft  be  for  mere  nominal  da- 
mages) and  I  oannot  fay  this  verdi A  is  wrong  i  confe- 

^oently  the 

Rule  muft  be  difcharged. 


REGULiE     GENERALES. 

It  is  orbsrid,  That  from  henceforth,  in  all  fpeciai 
arguments  in' this  Court,  the  Exceptions  which  are  in* 
tended  to  be  iofifted  upon  (hall  be  marked  in  the  margin 
•f  the  Books  to  be  delivered  to  the  TefpeCtive  Judges. 

J.  Mansfield. 

J.  Heath. 

A.  Chambre. 

It  is  ordered,  That  from  and  after  the  laft  day  of 
d)is  term  no  Defendant  (hall  be  holden  to  fpeciai  bail 
in  any  adion  of  trover  or  detinue,  unlefs  by  an  order 
of  the  Lord  Chief  Juftice  or  one  other  of  the  Judges  of 
this  Court. 

J.  Mansfield. 

J.  Heath. 
A.  Chambrb. 
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It  is  ordered.  That  from  and  after  the  firft  day  o^ 
next  Eafter  term,  in  every  adiion  to  be  commenced  by  ori- 
ginal writ  of  quare  claufum /regit yihtxt  (hall  be  written  ot 
printed  under  the  fummons  to  be  ferved  by  the  Sheriff's 
officer  onfuch  writ»  a  notice  in  thie  following  form  \  Tiz« 

*^A.  B.  {Defindanfs  name]  You  are  fenred  with 
*<  this  fummons  to  the  intent  that  you  may  by 
«*  your  attorney  appear  in  His  Majefty's  Court  of 
•«  Common  Pleas  at  Weftminfter  at  the  return 
^«  thereof,  being  the  {the  day  ofthe  meHih  and  date 
*«  of  theyear']  in  order  to  your  defcn/(e  Iq  this 
«  aftion/' 

Al7D  IT  IS  FURTHER  ORDERED,  That  upofl  every 
ilftrwgas  to  be  iflued  in  default  of  the  Defendant's  ap<* 
pearance  to  fuch  quare  claufum  fregtt^  there  (hall  at  the 
time  of  the  execution  of  fuch  dtftringas^  be  ferved  by  the^ 
Iheriff's  officer  on  the  Defendant,  if  he  cSin  be  met  with,  ' 
or  if  not,  left  at  the  dwelling-houfe  of  the  Defendant, 
or  place  where  fuch  difiringas  (hall  be  executed,  a  written 
or  printed  notice,  in  the  fpllowing  form  \  viz. 

««  In  the  Common  Pleas— Between  A.  B.  Platntiff 
"  and  C.  D.  Defendant  {the  Names  of  the  Partieel'i 
«  Take  notice.  That  I  have  this  day  diftrainc^ 
**  upon  your  goods  and  chattels  for  the  fum  of 
«  forty  {hillings,  in  coHfequence  of  your  not  hav- 
•*  ing  appeared  by  your  attorney  in  flis  Majcfty** 
<*  Court  of  CommonJPleas  at  Wejiminftmr  to  a  writ 
««  of  quare  claufum  fregit^  returnable  there  on  the 
•*  Zfate  the  day  and  year  i]  And  that,  in  default 
«'  of  your  fo  appearing  to  the  ptefent  writ  of  Sf 
<(  trtngas  at  the  return  thereof,  being  tbe  {>&/# 
"  the  day  atid  year]  you  will  be  liable  to  b^4lif- 
««  trained  upon  for  fuch  further  fum  as  the  Uxi, 
««  Court  (hall  be  plcafed  to  order.  Dated,  ftc. 
"  Lfigmd  with  the  Mcer*s  name.'\  To  [C  p.J  tbtf 

.  ^*  the  above  namedDefendant/' 

J.  Mansfield. 
J<  Heath. 

S.  LlWREKCE* 
A.  C|iAM8RX« 

fiMD  OF  HltART  TBRIL 


CASES 

ARGUED    And    DETERMINED 

IM    TIIB 

Court  of  COMMON  PLEAS, 
OTHER     COURTS, 

in, 

Ealler  Term, 

in  the  FoTty-cilghth  Year  of  the  Reign  of  Gborgb  lit 


iSoSi 


MEMORANDUM. 

On  the  firft  day  of  thia  term,  Mr.  Juftice  Lawrence^ 
who  hid  rcfigned  bis  feat  in  the  Court  of  King's 
Bench,  took  his  place  as  one  of  the  Judges  of  this' 
Cour;i  in  the  room  of  Mr.  Juftice  Rooke^  deceafed. 

And  in.  this  term  John  Batlet  £fq.  Serjeant  at  Lzw, 
wss  appointed  one  of  the  Judges  of  the  Court  of 
King's  Bench,  in  the  room  of  Mr.  Juftice  Lawrbhcb^ 
and  was  knighted. 

Clements  ^.  Lambert.  MayM8o«. 

npHE  Plaintiff  declared  that  he  was  lawfuUjr  podefled  After  ao  eafe- 
^  of  a  metfuage  and  ten  acres  of  land,  and  by  reafon  ^^^  tJierj* 
thereof  was  entitled  to  common  of  pafture  upon  StoelweU  ynit^  of  poiref- 

fioQy  a  new  eafe* 
ttent  ii  not  created  hj  a  grant  of  a  mefluagc  and  land  with  common  appurtenant : 
Thoogh  tbofe  who  have  occupied  the  tenement  fince  the  extihguifliroent  have  al- 
wayi  ufed  common  therewith.  Otherwifet  if  it  had  been  a  gfant  of  all  commons 
tifird  therewiih. 

Vol.  I,  C^  common 


Lambert. 
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1 808.  common  for  all  bis  commooable  cattle  levant  and  coach- 
Climbnts  *"^*  ^^  behnging  and  efpirUining  to  his  faid  mefliiage  and 
V.  _  landj  With  the  appttrtenanccs^  and  thai  the  Defendant 
wrongfully  eredled  divert  cottages  and  buildinga  in  and 
upon  the  faid  common,  and  indofed  parts  of  the  com- 
moui  wherebjt  &c.  Upon  the  trial  of  this  cauie  it 
CrtjM  fammeir  affizes  18079  before  Heath  J.  the  Plun- 
tiff  proved  te  of  70  yean  iifer  of  the  common  by  the 
inhabitanta  of  his  houfe,  the  Swam  Inn.  The  Defend* 
ant  proved  dial  in  1781  Edward  Tbornycroft^  from  whom 
be  derived  title  to  himfelf»  was  feifed  ia  fee  aa  well  of 
'  the  heus  m  f/m^  hebg  part  of  the  wafte  of  the  manor  of 
ShehwMt  aa  of  the  ndntilTs  houfe  and  land,  and  in  that 
year  conveyed  the  latter  to  one  Robirtfon^  (under  whom 
the  naitttiirderiired  title),  together  with  ^mtumm^  com- 
mon of  paftore^  advantagesi  hereditamentSi  and  appurte- 
nancea  whatsoever,  thereto  belonging  or  in  any  wife  €fper- 
taimng.  Heathy  thought  the  ancient  common  extio- 
guilbed  by  unity  of  pofleflion  In  Thorftj  crofts  and  that 
tkis  deed  did  not  amount  to  evidence  of  a  new  grant  of 
common.  A  verdtA  however  pafled  for  the  Plaintiff, 
with  liberty  for  the  Defendant  to  move  on  this  point. 
And  Siepherdt  Serjt.  having  in  Afiritiif/iM/ term  laft  ob«* 
tained  a  rvk  nt/!  to  tti  aCde  die  verdtA  and  enter  a  Donfuit, 

JSj^f  Seijt.  now  (hewed  caufe.  The  cotemporaneons 
ufage  for  more  than  twenty  years  from  the  date  of  the 
Plaintiff's  conveyance  up  to  the  prefent  time,  coupled 
with  the  words  in  the  deed,  are  equivalent  to  a  grant  of 
a  new  right  of  common.  %Vhere  the  ufage  has  coincided 
with  one  coaftru£lIon  of  the  deed,  the  Court  will  not 
adopt  any  othe^  conftru&ion* 

Sh^herd,  Serjt.  eentri.  This  cafe  is  not  diflinguilh- 
able  from  three  or  four  cafes  to  be  met  with  In  the 
books.  The  Plaintiff  declares  generally  that  the  build- 
ing of  thefc  bQufea  has  narrowed  the  enjoyment  of  hta 
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i^t  of  common.    Althoagh  it  U  not  aeceSaj  that  he 

flioald  nlcelf  Tet  oat  hi«  title  in  his  declaration,  he  muft 

fljew  feme  title  in  evidence.    The  deed  of  1781,  which 

conrcjrt  the  hoofe  to  RtUnfan,  under  whom  the  Plaintiff 

holds,  coafiaet  his  title  to  the  dtim  of  common  appiir- 

tcBim;    But  at  the  date  of  that  codrejance,  there  was 

M  commoii  apparteaant  in  exiftence  $  for  it  had  been 

atingmflied  by  unity  pf  pofleffion.    GritHtf  r.  Peaetekt 

iiJfi.  17.  and  the  words,  <*  belonging  or  ufually  ap- 

pertMning,"  will  not  create  a  new  right  of  common. 

The  ufer  it  of,  no  importance.    In  the  cafe  of  SaimJtrt 

T.  0/5^,  JUeor.  467.  there  was  ufer  of  the  common,  but 

it  did  not  UTail.    While  the  lord  of  the  manor  was  te- 

M«  in  fee  of  this  land,  he  might  permit  his  leflie  for 

years  to  turn  out  cattle  on  the  wafte,  but  that  would 

not  operate  as  a  grant  of  a  right  of  common.    In  the 

cafes  of  Brttdjban  v.  Eyr,  Cro.  El.  570.  and  WorUig 

».  Kingfwll,  2  Andtrfin,  i68.  S.  C.  Cri.  El.  794.  the 

common  was  adjudged  to   be  revired  by  the    word* 

«««  ndtm  meffuagie  uJUmiarum*'  coupled  with  proof 

of  cotemporaneotts  ufer,  but  it  was  held  that  without 

thofe  words  a  common  would  not  hare  been  created. 

It  is  immaterial  whether  the  claim  is  put  on  the  record 

in  the  fbape  of  pleading,  or  only  (hewn  in  eridence. 

The  Plaintiff  here  avers  his  right  generally,  as  he  may 

do,  but  the  criterion  of  his  proving  it,  is,  whether  the 

eridence,  if  put  on  the  record  in  the  (hape  of  a  juftiEca- 

•ion  to  a  trefpafs,  would  fully  fupport  his  right.    Th« 

dtfcrencc  between  a  declaration  and  a  juftification,  is 

«ki»,  that  a  declaration  ftates  only  the  refult  of  law,  and 

entitles  the  plaintiff  generally;  a  juftification  ftates'  tbt 

fteps  by  which  that  rcfult  is  obtained. 

MiHSFittl,  C.  J.  This  is  not  in  a  legal  feilfe  right 
of  common  appuitenant.  We  cannot  fay,  upon  looking 
at  this  deed,  that  a  right  of  commop  paffed  by  it. 

The  oth«  Judges  concorring,  Rule  ^\fyivxt. 


Cases  in  easter  term 


'  Miiy  S'       Bryan  on  the  Demife  of  Child  v.  Winwood, 

A  leffec  for  lives  HPHIS  was  an  eje£iment  broaght  to  recover  poffcffion 
fcc"ly  tm^lllh^  *^^  *  mcffuagc  chilled  the  Honeyhmfi,  with  the  garden, 
ment  upon  the  orchard  and  new  inclofure^  and  alfo  9r  a  fecond  parcel  of 
wade  adjoining    land  newly  tnclofed  from  a  wade  called  Alton  Woods.  At 

the  land  demtfcd,  ^j^^  ^^jj,,  i^fo^e  Graham  B.  at  the  laft  fummer  affizes  fot 

though  accompa- 

Di^d  by  30  yeari  ^hc  county  of  Worcefter^  the  PlaintiflF*8  Icffor,  in  order  to 

uninterrupted  '  entitle  himfelf  to  the  manor  and  wafte  in  qnefttoni  offered 
polTeffion*  But  it  ^^y^nce  that  he  and  the  freeholders  of  the  manor  had 
that  he  inclofet  proftr^ted  encroachments  on  this  wade,  and  alfo  that 
the  wafte  in  right  fcTeral  perfons  had  paid  quit  rents  to  himfelf  for  fimihr 

of  the  demlfcd  encroachments  on  the  fame  wafte.  On  the  part  of  the 
premifca,  forthe  ^  -  '     .  .         .;  ,        ,  \  . 

benefit  of  the  lef-  ^^'C'^dant,  it  was  m  evidence,  that  the  perfon  under 

for  after  the  wllom  the  Defendant  claimed,  had  about  100  years  ago 
term  expired.  inclofed  three  quarters  of  an  acre  of  Alton  Woods^  iand 
if  hiakffb^bc*  ^  ^^"^^  thereon  the  mefluagc  in  queftion:  that  many  years 
leifed  in  fee  of  ^i^^'t^  and  after  his  death,  in  1744,  his  fon  accepted  a 
the  wafte.  leafe  of  thofe  premifes  from  the  perfon  under  whom  the 

in  t£rtio"of  ^^  Plaintiff's  Icffor  derived  title,  at  one  (hilling  rent,  for  three 
right  upon  one  K^cs,  the  laft  of  which  expired  about  feventeen  years 
part  of  a  wafte,  before  this  cjeftmcnt  brought :  that  above  thirty  years 
elidcJw  f  aift"  ^^^^"  ^^^'  ejeament  brought,  the  tenant,  without  the 
occupiers  of  au-  permiffion  of  the  lord,  inclofed  another  piece  of  the 
other  part  of  the  wafte,  divided  from  the  demifed  premifes  by  the  high 
fame  wafte.  xo%A^  which  he  always  occupied,  without  paying  any 

acknowledgment.  The  one  (hilling  rent  was  never  paid. 
But  fome  evidence  was  given  on  the  part  of  the  Defend- 
ant, though  not  wholly  uucontradifted,  which  tended  to 
(hew  that  the  lord  of  the  manor  had  alienated  this  part 
of  the  wafte  to  the  commoners,  under  an  agreement  that 
he  might  inclofe  the  refidue,  and  enjoy  it  in  fjpveral^, 
which  agreement  was  fuppofed  to  have  been  confirmed 
by  a  decree  in  equity*  The  cottnfel  for  the  Defendant 
objeded  to  the  admiiSon  of  the  evidence  of  a£ls  done 
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by  other  freeholders ;  and  alfo  contended,  that  even  if  the  1 8o8. 

Plaintiff  were  entitled  to  recover'  the  premifes  coatatned         ^  \  ^  ' 

'  Child 

ID  the  leafe,  he  could  not  recover  the  land  which  was  v. 

Uft  toclofed.    GrahMfn  B.  admitted  the  evidence,  and      Wmwooft. 

diicQed  the  jury,  that  if  the  fecobd  new  inclofure  was 

nade  fabfequcfntly  to  the  date  of  the  leafe,  it  muft  be 

prefumed,  (and  more  efpecially  if  they  found  the  foil  of 

the  wafte  to.be  the  property  of  the  Plaintiff's  leffor,)  to 

have  been  taken  in  with  the  confent  of  the  leffor,  in 

right  of  the  demifed  premifes,  for  the  benefit  of  the 

leflbr,  after  the  end  of  the  leafe.    The  jury  found  a 

verdiA  for  the  Plaintiff  for  the  whole  of  the   pre* 

mifcs* 

WURams^  Serjt.  had  in  a  former  term  obtained  a  rule  ^ 

05^  for  a  new  trial,  partly  upon  obje£iions  to  the  evit 
dence  which  had  been  admitted,  but  principally  upon 
affidaqrits  which. ftated  that  the  perfons  under  whom  the 
Defendant  claimed,  had  been  induced  to  accept  the  leafe 
for  three  lives,  bf  a  mifireprefentation  of  the  extent  to 
which  it  would  confirm  their  prior  claim  to  the  pre* 
mifes,  againft  fome  other  perfons  claiming  under  thie 
fiune  anceftor  who  made  the  firft  encroachment. 

Bajley^  Serjf.  in  (hewing  caufc,/  contended  that  the 
Defendant  was  precluded  by  the  leafe  from  contefling 
her  landlord's  title,  according  to  the  cafe  of  Sarwici  v«  - 
Tbomp/ofij  7  T.  R.  4^8.  He  alfo  obferved  that  if  a  te- 
naot  holds  land  and  inclofes  part  of  the  adjoining  wafte, 
he  thereby  attaches  it  to  the  eftate  which  he  holds,  and 
that  his  fubfequent  occupation,  though  continued  for 
more  than  thirty  years,  cannot  vary  the  right  to  it. 

WllHamSf  contra,  obfcrved  that  in  Bar^vick  v.  7hompfin 
the  leafe  was  ffill  fubfifting  at  the  time  of  the  eje£^ment    ' 
brought,  and  contended  that  according  to  the  do6)rine 
0^3  recognize4 
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1808.         recognized  in  the  cafe  of  Blate  t.  F^Ur^  ST.  ^•49^ 
'-~'^^       the  eftoppcl  determined  by  the  expiration  of  the  leafe. 

V. 

WiMwooD.  jIj^  Co^j  thought  that  the  affidavit  fuggeftiog  cir- 
cumrcntion  were  not  fufficientlypoGtive{  andobferred, 
that  if  the  Defendant  could  ^ubftantiate  thofe  h€th  ^^ 
might  rccofer  in  another  ejedlment :  and  without  intl- 
timatiog  that  they  faw  caufe  to  be  diflatisfied  with  the 
TcrdiA,  or  the  diredlion  of  the  Judge^  on  any  other  of 
the  grounds  taken^  they 

'  Pifcharged  the  KoXc 


May  S'  FlNLAY'V.   SeATON. 

Neither  a  cer-  rpRESPASS  for  feizing  a  cable.  The  Defendant  pleaA. 
tificate  from' the  ;1  ^j  the  general  iffue,  and  upon  the  trial'  proved  in 
Judge,  nor  a  fug-  '   . .  .1.  .  v    1.  j  .  1.      •.   •        ja    t'c       "   .  a' 

'Keftion  on  the       evidence  that  he  had  taken  it  as  a  diftrefs  for  rent  dae 

roll,  isneceflary    iFrom  a  third  perfon,  on  whofe  premiTes  it  bad  been 

to  entitle  a  Dfc-    placed  by  the  Plaintiff..  Double  cofts  having  been  taxed 

coftf**und  ^"  ^^  ^®'  ^^  Defendant  und^r  the  dire&ions  of  the  ftatute 

xz  G.  a.  c.  19.       11  Geo.  2.  r.fp.  /  21.     Vaugban,  Serjt.  had  obtained  a 

/  ax.  rule  nifi  that  the  prothonotary  might  review  bis  taxation. 

Bemg  called  upon  to  fopport  bis  rule,  be  contended  that 

to  authorize  the  allowance  of  double  cofts,  it  was  necef* 

iary,  either  that  the  Defendant  (houtd  prevbufly  obtain 

from  the  Judge  who  tried  the  caufe,  a  certificate  that  the 

cafe  camie  within  this  z&i  or  that  a  fuggcftion  fliouM 

'firft  be  entered  on  the  riecord,  whereby  the  nature  of  the 

aAion  might  appear.    He  urged»  that  the  prothonotary 

could  not  again  try  the  caufe  at  the  taxation  of  cofts ; 

he  could  only  look  at  the  roll;  and  upon  the  toll  the 

circumftances  of  the  caufe  of  a&ion  do  not  appear.  If  % 

certificate  was  neceflaryi  it  was  now  too  late  to  obuin  if» 

according 
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according  to  the  dodrine  laid  down  in  the  cafe  of  Gfinilif 
f.  Hollmaj^  I  Doug.  308,  which  srpfe  on  die  ftatote 
7  J^.  I.  c.  5*  lie  alfo  4H>nlc|idedi  .that  the  owner  of 
the  cable  not  being  the  leflee^  this  could  not  be  coofi* 
dered  as  a  qocftion  between  laodlofd  and  tenant. 


iSot. 


.  Mamsvibld C.J.  Xhit  aA  gifes  thejiktge  no  pu- 
thority  to  ceTtify»  therefore  the  omiffion  to  applj  to  the 
Jadge  cannot  in  ihia  eaik  defvive  the  landlord  of  hfa 
remedy.  There  is  no  qn^ftion  l^t  that  the  double  coftf 
are  to  be  paid:  the  only  remaining  queftion  then  is^ 
whether  a  faggeftion  upon  the  reoofil  is  rcquifito  to  flii|W 
OQ  what  ground  they  arc  given.  But  it  does  not  appear 
sn  the  record  that  the  Defendant  has  double  cofta; 
therefore  it  is  not  neceflliry  to  fuggcft  m  the  recordp 
that  there  is  a  caufo  for  double  cpfts^  It  is  not  nece&iy 
that  the  jodgnaent  .fiiould  fpecify  naote  than  that  a  ear- 
taia  fam  is  allowed  for  coftsi  and  then  all  will  be  right ; 
and  it  is  admitted  that  no  precedent  of  fuch  a  fnggipftiosi 
14  to  be  found.  No  faft  was  in  difpute  between  tlie 
parties  before  the  prothonotary ;  it.  was  not  denied  thft 
the  aflion  was  brought  agatnft  the  landlord  for  a  dtf* 
trefs,  fo  that  the  prothonotary  had  Aifficif^fit  inlonnatiofi 
for  his  guidance. 

Heath  J.  obfervcd»  that  an  c^fes  on  the  (iaall  deht 
a£ls  the  courts  have  allowed  a  fugg^ioorto  be  ma^a 
oB  the  record,  although  00  fuggeftion  is  given  jp  the 

aas. 

LawREKCE  J.  [Adverting  to  Faugj^an^s  lad  ^tguynent.^ 
This  cafe  clearly  comes  within  the  aA^  the  purp^fe  of 
which  is  to  enable  landlprds  the  better  to  rectifier  their 
renu. 


Shepherd^  Serjt«  contrh 


Rule  4ifv^rged. 


<L4 
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'    ,  (IN  THE  EXCHEQUER-CHAMBER.) 

May  11.      Morris  and  Wife  v.  Norfolk  and  AnothcTt 

If  a  declaration    nnHIS  was  a  writ  0f  enor*  brought  to  rcTcrfe  a  jttdg« 

-  JScl^ribf       "^"^  ""^  ^^^  ^^""^  ''^  '^'"8'8  B«ch.    The  Phintiff 
of  the  feme  con*  ^^^^  ftated  in  the  firlt  count  of  hia  declaration,  that 
traded  before       before  the  intermarriage  of  the  faid  Fronds^  the  Dc* 
"^'JiS^fcS^^^    fcndant  bcldw,  with  the  faid  AUry  his  wife,  they  the 
feme  made  after    '^^^  Fronds  znd  Mary^  then  Mary  Lofvi,  trndc  their 
the  marriage         certain  joint  and    feveral  promiflbry  note   in  writiog, 
j°P'yj*»«^«*^*»    and  delivered  the  fame  to  the  faid  Benjamin  and  John, 
the  Plaintiffs  below,  by  which  faid  note  they  jointly  and 
/everally  promifed  to  pay  to  the  faid  Benjamin  and  John 
the  fum  of  twenty  pounds,  for  value  received,  whenever 
afterwards  the  faid  Francis  and  Mary  fliquld  be  feverally 
thereunto  requefted,  by  means  whereof  they  and  each 
of  them  became  liable  to  pay  to  the  faid  Benjamin  and 
Join  the  faid  fum  of  money  in  the  faid  note  fpecifiedi 
whenever  afterwards  they  or  either  of  them  fliould  be 
thereunto  requefted.     And  hdng  fo  liable^  they  tbt  foid 
Francis  and  Mary,  afterwards,  and  after  the  intermarriage 
rftbe/aidTtznch^ih  tie /aid  Mary,  and  before  the  pay- 
ment of  the  faid  fum  of  money  in  the  faid*note  fpecified, 
undertook  to  pay  the  fame  upon  requeft.     The  fecood 
and  third  counts  averred,  that  the  faid  Mary,  before  her 
intermarriage  with    the    faid  Francis,  was  indebted  to 
the  faid  Benjamin  and  ^obn  in  the  fums  of  twenty  pounds 
for  fo  much  money  by  them,  before  that  time  paid, 
laid  out,  and  expended  for  the  ufe  of  the  faid  Mary^  and 
twenty  pounds  for  fo  much  money  by  the  faid  Mary  be* 
fore  that  time  had  and  received  for  the  ufe  of  the  faid 
Benjamin  and  Join :  and  that,  being  fo  indebted,  thej^the 
f^id  Francis  and  Mary,  in  conjideration  tiererf^  afterwardS| 

and 
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loi  after  bit  intermarriage  with  the  faid  Franns,  under- 
took to. pay  the  fame  upon  reqaeft.  The  breach  ftated» 
that  they  had  refufed  to  pay»  although  fo  to  do  the  faid 
Mary  before  her  faid  intermarriage,  and  the  faid  Francis 
and  Mary  Gnce,  had  been  often  requefted :  but  that  to 
pay  the  fame  the  faid  Mary  before  her  faid  intermarriage, 
and  the  faid  Francis  and  Mary  fince,  had  wholly  re« 
iafed,  &c. 


k8oB. 

Moftius 
and  Wife 

l^OKTOLK 

and  Another. 


The  PlaintiA  affigned  for  error,  ift,  That  the  pro« 
mifes  and  undertakings  of  the  faid  Francis  and  Mary  im 
the  faid  declaration  mentioned,  whereupon  the  faid  Ben^ 
jamin  and  John  had  recovered  their  damages,  were,  as 
to  the  faid  Mary,  Toid  in  law;  for  that  the  fame  were 
in  and  by  the  faid  declaration  alledged  to  have  been 
made  by  the  laid  Francis  and  Mary,  after  the  intermar- 
riage of  the  faid  Francis  with  the  faid  Mary  j  and  that 
the  faid  Mary  could  not,  after  her  intermarriage  with  the 
faid  Francis,  legally  make  any  promife^      adiy,  That 
judgment  was  given  for  the  faid  Benjamin  and  Jabn  to' 
recover  their  damages  upon  all  the  pramifes  and  under- 
taking! in  the  faid  declaration  mentioned ;  whereas  in 
the  fecond  and  laft  counts  of  the  faid  declaration,  it  was 
alleged,  that  the  faid  Mary,  before  her  intermarriage 
with  the  faid  Francis,  was  indebted  to  the  faid  Benjamin 
and  John  in  the  fums  therein  refpedively  mentioned ; 
and  that  being  fo  indebted,  they  the  faid  Francis  and  Mary 
in  confideration  thereof,  afterwards,  and  after  her  faid  in^ 
termarriage,  undertook  and  promifed  the  faid  Benjamin 
and  Jehn  to  pay  to  them  thofe  refpe£live  fums  of  money 
upon  requeft,  but  no  fufficient  or  adequate  confideration 
was  ftated  in  thofe  counts  for  the  promifes  and  under* 
takings  of  the  faid  Francis  in  thofe  counts  mentioned. 
3dly,  That  there  was  a  miijoinder  of  counts ;  the  De- 
fendants in  error  havihg  declared  againft  the  PlaintiflTs 
in  enor  as  Joint  makers  of  the  promiflbry  note  mentioned 


tU 


Moaais 

«od  Wife 
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in  the  firft  omnt;  and  the  debts  mentioiied  ia  the  tvohft 
tmnU,  whidi  it  was  therein  alleged  diat  the  faid  Frmicu 
and  Maty  pionufed  to  payy  being  the  feparate  debu  of 
the  faid  Mary^  and  contra&ed  by  her  befoie  her  nur- 
riage  with  the  faid  Francis. 


The  cafe  was  argued  in  Hilary  term  Uft  bf  Peah  for 
the  Fhintifis  in  error.  If  the  pronufe  of  ^feme  covert 
alleged  in  the  firft  count  is  held  good^  (he  is  permitted 
to  promile  to  difcharge  the  fereral  debt  of  her  hufhandi 
contraded  before  his  marriage  upon  this  note*  Bpt 
it  is  not  neceflarj  to  argue  from  thb  monftrous  confo- 
quenccy  for  it  is  well  known  that  a  married  woman  can 
enter  into  no  contrail  at  all.  Bidgwl  t.  W^aj  and  vnfi^ 
2  Bl.  1236.  was  an  aAion  br6ught  bj  the  huiband  aod 
wife  jointly,  for  ufe  and  occupation,  and  money  had  aqd 
receired.  Siyaner  C.  B.  laid  it  doWn  that  no  contnfi 
could  be  made  with  a  married  woman,  and  that  no  pro- 
j^tiife,  cither  ezprefs  or  implied,  gare  any  intercft  to  her. 
If  the  wife  in  that  cafe  could  not,  after  marriage,  con- 
tra£l  that  the  Defendant  might  occupy  her  land,  neither 
can  flic  make  fuch  a  promife  as  is  here  ftated.  HiU^* 
HiU,  2  Sfr.  1094*  An  a&ton  was  brought  by  the  huf* 
band  and  wife  for  wages  earned  by  the  wife  before  mar- 
riage: it  was  attempted  to  give  in  evidence  an  admtiSea 
made  by  the  wife  after  marriage,  that  (he  had  received 
aoA  Pratt  C.  J.  held  that  it  was  not  admiffible  zgmt 
the  hiiiband  and  wife.  jUhn  ▼•  Priicbett^  6  ST.  R*  680. 
IS  a  ftill  ftronger  cafe ;  for  that  was  an  aftion  brought 
by  the  wife  as  executris;  yet  her  declaration,  aflS^dtng 
her  hulband's  rights,  although  zsnBngjun  Mmrir^  was 
held  to  be  inadmiflible,  2.  The  common  form  of  decla- 
ration in  thefe  cafes  is,  to  allege  that  the  wife  befbre 
marriage  became  indebted^  and  being  mde^ted,  pro- 
mifed  to  pay*  and  then  in^rmarried ;  and  upon  the  ia- 
i^maniage  the  liability  of  the  hviband  arifes,  and  upon 

that 
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tbat  liability  his  fubfeqaent  proll^fil  is  properly  alltge^        iSoS. 

But  to  this  inftance  the  fieoond  and  thiid  oonatt  ftmt  i 

promife  made  by  the  httfliMid  w|dMU.  flic  wing  Wf  noth 

fideration  for  it.    It  is  neither  .tUeged  that  dte  wife  pfo» 

miied  to  pay  before  manriagTi  nor  that  the  huftnnd  was 

liable  after  marriage.    If  a  wife  diesy  the  hoAand  ceaftt 

to  be  liabte  for  her  debts  contraded  before  marriage. 

I  Ro.  Ah,  351.  G.%.    F.  N.  fi.  iao.i  tbere£sc«  it  mnft 

appear  on  the  face  0/ the  declaration^  that  his  promift 

was  made  during  his  liability»  and  not  after  it  had  ceaficd. 

jT.R.  349*  Mitcbinfm  r.  Htwfim.    IfidebiUOui  ^^mffit 

for  work*  and  labour  performed  for  tht  Defendant's  wife 

before  her  intermarriage  \  and  the  declaration  was  heU 

bad»  becaufe  it  ftated  the  debt  of  the  wife,  and  th^  pro- 

jnife  of  the  bufband,  without  any  con&deration  moving 

to  the  Jiufband  for  that  promife  |  and  although  that  cafe 

appears  to  have  been  decided  on  the  gionnd  that  the  wife 

\  had  been  improperly  omitted,  who  is  heit  made  a  party 
to  the  fuit,  the  whole  of  the  argument  00  both  fides 
tamed  npon  the  objedion  anfing  from  the  want  of  feme 
new  Goofideration  to  fuibin  the  aAion  againft  the  huf* 

\  bond.  3*  The  huiband  might  be  fved  alont  on  the 
eadSs  of  adion  aUqged  in  the  firft  count  \  he  eoold  only 

\t  fued  jointly  with  his  wife  on  the  caufe  of  aftioo  al«> 
ledged  in  the  two  laft  counts.    This  was  fo  held  in  the 

'  cafe  of  iZ^  ▼.  BvwUr^  1  H.  Bl.  joS.  a  Wilf.  227. 
SmtiiM  V.  Viwifii  and  Svnthin  v.  Vinant  and  vAft  t  the 
Court  refttfed  to  confoiidate  the  two  anions,  becaufe  the 
wife  was  not  liable  for  words  fpokea  by  her  hnftand. 
So,  neither  here  is  the  wife  liable  on  the  note  of  her 
huiband. 

Denman  for  the  Defe^ants  in  error.    The  cafes  of 

.  IW  y,  Hillf  and  Alban  v.  Priubttt^  are  not  incooflftent 

with  this  judgment.    The  criterion  of  the  propriety  of 

ihis  judgiiicnt  is,  whether  the  aAion  would  funrire  agdnft 

the 
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and  Wife 

r. 

KORTOLK 


thlswifc  folely^  if  her  hufband  were  to  die  pending  the 
fult. '  Undoubtedly  it  would  fufvive.    Even  the  cafe  of 
Mikbihfonv.  Henvfon  proves  that  the  wife  muft  be  fucd 
where  the  debt  accrued  before  marriage ;  and  this  de^ 
clatation  only  dates  the  continuation  of  the  joint  liability 
of^hufband  and  wife  which  exifted  before  the  matriage. 
The  wife's  promife  is  not  in  all  cafes  a  nullity :  in  fome 
cafes  it  muft  neceflarily  be  valid,  for  if  a  debt  is  barred 
by  the  ftatute  of  limitations,  there,  a  fubfequent  promife 
made  by  tht  hufband  and  wife  will  take  it  out  of  the 
ftatute ;  if  this  were  not  fo,  in  the  event  of  the  hu(band*8 
dying  before  the  wife,  the  debt  would  be  loft,  and  there 
would  be  a  complete  failure  of  juftice ;  for  the  promife 
of  the  hufband  alone  would  bind  himfelf  during  their 
joint  lives,  but  without  fome  new  confideration  perfonal 
to  himfelfi  fuch  as  would  make  the  a^ion  furvive  agaioft 
his  executors  on  his  own  death,  his  fole  promife  would 
not  bind  himfelf  after  his  wife's  death  \  nor  woi^ld  it  bind 
her  after  his  deceafe ;  and  as  it  is  clear  that  the  promife 
of  the  wife  alone,  made  during  covertu'ret  will  not  revive 
the  debt(  in  all  cafes  of  maniage,  where  the  debt  is 
more  than  (ix  years  old,  it  would  be  impoflible  during 
the  hulband's  life  fo  to  revive  it  that  it  might  furvive 
againft  the  wife,  unlefs  their  joint  promife  would  fuffice. 
%.  AU  the  books  agree  that  the  hufband  (hall  be  charged 
with  his  wife's  debts  incurred  before  coverture.     And 
the  pradice  certainly  has  prevailed,  that,  in  an  aAion 
againft  the  hufband  and  wife  jointly,  the  hufband  may 
be  arretted  and  detained  till  he  has  put  in  bail  for  both. 
This  is  founded  on  his  liability ;  an  adual  promife  to 
pay  his  wife's  debts  is  not  neceflary.    3.  There  is  no 
mifjoinder  of  counts.     It  is  ftated  in  the  firft  count,  that 
the  wife  was  feverally  liable  before  marriage,  and  in  the 
two  laft,  that  Ae  was  folely  liable  before  marriage ;  and 
fince  it  appears  by  the  declaration,  that  the  hufband  is, 
in  each  count)  fued  in  refpeft  of  his  wife  for  a  debt  due 

frooi 
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from  the  wife  before  marriage,  the  Court  will  fa^pofrt 
the  judgment}  by  rejecting  that  part  of  the  count  whioh 
alleges  the  joint  contrad ;  as  was  done  in  the  cafe  of 
Riis  y.  AbboU  2  Ccnvp.  832.  The  joining  of  thefe 
counts  on  the  record  proves  that  the  Plaintiffs  have  made 
their  eledion  to  fue  the  Defendants  on  the  feparate  claim 
againft  the  wife. 


i8p8» 

M0B41IS 

and  Wife  . 

NoaFOi.K 
andAaotherr 


Pioke  in  reply.  If  immediately  before  the  expiration 
of  fix  years  the  hufband  promifes  to  pay,  in  conGdera- 
tion  of  forbearance,  that  is  a  good  confideration,  perfonal 
to  himfelf,  and  his  promife  will,  after  his  wife's  deathi 
hind  himfelf  and  his  executors*  It  is  true,  as  the  argu- 
ment dates,  that  if  he  promifes  after  the  fix  years  ex- 
pired, bis  promife  will  bind  himfelf  only  during  the 
joint  lives  of  himfelf  and  his  wife;  and  that  in  neither 
caliTcould  it,  afterhis  deceafe,  be  given  in  evidence  againft 
her.  But  although  in  the  latter  cafe  the  adion  would 
not  furvive  againft  either:  not  againft  the  wife  after 
the  hulband's  deceafe,  becaufe  during  his  life  (he  was 
incompetent  to  contraft  or  promife ;  and  he  is  incompe- 
tent to  bind  her  after  his  deceafe;  nor  againft  him,  be- 
caufe there  is  no  new  confidcxation  to  extend  his  liability 
beyond  her  life:  yet  it  does  not  follow  that  a  joint  pro- 
mife would  be  more  effiedual.  If  fuch  a  promife  would 
be  valid  during  his  life,  it  could  be  given  in  evidence 
againft  the  wife  after  his  death  :  and  much  greater  In- 
conveniences would^  accrue  from  this  confequence,  than 
from  the  other ;  for  the  huiband's  influence  might  often 
be  perverted  to  oppreffive  ^urpofes,  as  in  favour  of  cre- 
ditors againft  the  wife.     *'- 

Mamsfield  C.  J.  defired  to  be  informed  whether  aoy 
cafes  were  to  be  found,  in  which  declaration  on  a  pro« 
miflbry  note  had  omitted  to  ftate  any  ajjum^t  bcfides 
that  which  was  contained  in  the  teuor  of  the  note* 

I  Ztathvi 
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Siaritjy.  Cbs^man^  I  SaBt.  laS.  S.  C.  Cartb.  509.  Wtt 
mentioiied  is  in  point.  Rifteyy.  Stafford^  Palm.  32  a. 
and  Alibtrrj  ?•  tyalby^  i  Str.  229.  which  cites  i  SU. 
224*  were  alfo  cited. 

On  diis  day,  tie  Courts  without  adverting  to  the  two 
laft  obje&ionsy  ga?^  judgment  for  the  PlaintiflF  in  crfor 
upon  the  firft. 

Judgment  rererfed. 


^^  »7"  Hbfford  v.  Alg£r. 

tlefift^rriuS  T^^  Plaintiff  having  in  January  1807  diftrained  the 
bond  are  toge-  goods  of  Sfidi  his  tenantt  for  rent  due  at  Cbrifimai 

tber  liable  only  i8o6»  Bridi  replevied,  and  the  Defendant  and  his  brotbet 
to  the  amooat  of  ^^^j^^  ^^^  fiiretiea  in  the  replevin  bond.  BrUe  fued  in 
the  bond  and  tepkvin,  and  vraa  nonfuited.  He  afterwards  became  a 
thecoftsofthe  bankrupt,  and  his  affignees  on  die  30th  Diennher  1807 
foit  on  the  bond,  were  proceeding  to  (ell  his  goods,  when  the  Plaintiff  put 

in  replevin  \t  '"  *"•  *^*'"^  ^^  *  year's  nent,  accrued  Gnce  the  rent  di- 
flonfuited,  the  ftrained  for,  which  the  afligoees  undertook  to  pay,  on  his 
Defendant  is  not  permitting  the  fale  to  proceed.  The  avowant  had  fued 
bound  to  have  ^^  y^  ^^^  ^  ^^^^^  ^^^^  ^^  ^^^  Navemhr  I807, 
niB  damages  af«  ' 

iefled  by  the         ^^^  on  26th  Jatmary  x8o8  he  delivered  it  to  the  fherifft 

jory  nnder  Jl.  17  who  thereupon  returhed  an  eloignment ;  upon  which  he 
uTrii^'^  IMt^  took  an  affignment  of  the  replevin  bond,  and  brought  an 
moment  to  pro-  >^ioD  thereon  and  delivered  feparate  declarations,  and 
fecute  his  writ  dir  proceeded  to  Ggn  judgment,  and  to  Ate  out  feparate  vrrits 
reiomo  bahend§.  ^f  execution  agunft  the  Defendant  and  the  other  furety, 
agai^  diOrain^  ^^  S^^*>  '^^B  **  amount  of  the  penalty  in  the  replevin 
the  fame  goods  bond,  and  xoA  !/•  being  the  feparate  cofts  of  each 
for  rent  fubfe* 

quently  accrued,  previoufly  to  executing  his  rctffrnt  iatcnch^  without  waiving  hit 
aAioQ  againft  the  furetles  in  the  bond. 

Defendant, 
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Defendant.    He  delivered  the  writs  to  the  flieriff,  with  1808. 

dircQions  not  to  levy  more  than  96/.  in  the  whok;        '  "~'~*~'^ 
being  the  amount  of  the  rent  originally  diilrained  for^  «. 

and  the  coda  in  both  the  actions }  however,  opon  fome  Algb«(» 
communication  taking  place  between  the  parties,  the' 
Plaintiff  received  of  the  Defendants  under  this  execution 
the  fum  of  70/.  2/.  only,  confifting  of  50/.  the  penalty  in 
the  bond,  and  2o/.  2s.  for  the  cofts  awarded  againft  both 
thefe  Defendants ;  but  without  abandoning  his  fuppofed 
claim  for  the  amount  of  the  rent  and  all  the  cofts. 

Mar/haO  Serjt.  had  on  a  former  day  obtained  a  riile 
n^i  for  returning  to  the  Defendants  the  money  fo  re* 
ceired ;  upon  the  ground  that  the  plaintiff  having  nei- 
ther proceeded  on  the  ftatute  to  value  the  diftrefs,  nor 
availed  himfelf  of  the  opportunity  which  he  had  of  re* 
taking  Bride^s  goods  under  his  writ  of  ntorm  iaienda, 
csnld  not,  after  confenting  to  the  fale  by  the  affigoees, 
now  relbrt  to  the  fureties  in  the  replevin  bond,  for  any 
fum  whatever. 

Vmighan  Serjt.  in  (hewing  caufe  againft  this  rule 
obferved,  that  the  rent  which  the  affignees  undertook  to 
pay,  was  not  the  rent  originally  diftrained  for,  but  was 
rent  fmbfequently^accrued.  He  fuppofed  that  die^Plaintiff» 
having  obtained  feparate  judgments,  was  entitled  to  fuo 
oat  a  Cepmrate  execution  againft  each  for  60/.  i/.,  the  pe^ 
nalty  «nd  coftsy  which  amounted  to  iao/1  a/,  in  the 
whole,  and  chat  therefore  he  was  well  entitled  to  levy 
the  fam  of  96/.  which  he  claimed.  {^Lawrencr  J.  ob* 
fetvedi  that  there  wast)nly  one  penalty  in  the  bond,  and 
therefore  under  the  two  executions  the  plaintiff  could 
levy  only  the  fingle  fum  of  50/.,  and  the  cofts  of  fuing  ^ 

both  fureties  on  the  bond  $  and  he  had  already  received 
that  amount.]  Faisgban  fuggefted  that  on  the  authority 
of  Waterman  v.  3^/0, 2  Jf^f.  41  •  the  fureties  are  liable  to 
a  greater  extent  than  the  penalty  in  the  bond.    In  the 

cafe 
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i8o8.  cafe  of  Lord  LonfiaU  r.  Churchy  a  TC.  R.  388.  it  WU 

held  that  an  obligee  might  recover  to  %  greater  amouut 
than  the  penalty* 

Mar/bally  contra.  The  t^laintiff  in  replevin  being  doo- 
fuited,  the  jury  then  fvrorn  ought  to  have  afieffed  the 
damages  and  the  Talue  of  the  goods.  But  althoagh  that 
courfe  was  not  purfued,  yet  inafmuch  as  the  phintiflF 
could  ac  all  times  have  had  his  writ  de  reform  habendo  at 
his  pleafure,  he  ought  to  have  retaken  the  goods  in  the 
hands  of  the  aflignees.  The  cafe  of  Waterman  v.  Tea 
has  been  overruled  in  that  of  Evans  t.  Brdrtder. 
%  H.  Bl.  ^^1^ 

Mahsfkld  C.  J.  The  only  queftion  is^  whether  by 
this  proceeding  with  the  aiEgoees,  the  Plaintiff  has  waived 
his  right  to  fue  on  the  replevin  bond.  If  I  could  have 
a  doubt  on  that  fubje6i^  the  defendant  by  the  terms  of 
the  negociktion,  which,  according  to  the  affidavits,  took 
place  when  the  money  was  paid,  has  admitted  the  right 
of  the  plaintiff  to  the  penalty  in  ihe  bond.  The  cafe  of 
Lord  LonfdaU  v;  Church  has  beeli  overruled  by  the  fubfe- 
quent  cafe  of  Wild  v.  Clarhfon^  6  T.  R.  304.  In  the 
common  cafe  of  a  bond  in  a  penalty,  conditioned  to  pay 
a  fmaller  fum,  it  was  held  very  reafonable  to  calculate 
intereft  on  the  fum  fecured  by  the  condition  ;  but  when 
the  principal  and  intereft  equal  the.amount  of  the  penaltyi 
the  intereft  muft  thenceforth  ceafe :  therefore,  in  a  court 
of  equity,  a  note  of  hand  is  a  better  fecurity  :  I  was  of 
couhfel  in  the  cafe  of  Knight  v.  Maclean^  which  was 
argued  before  Lord  Thurlow^  chancellor.  3  Bro.  Cba* 
Ca.  496.  in  which  this  dodrine  of  Buller  J.  was  cited 
and  very  much  difcuffcd. 

Heath  J.  This  point  is  well  fettle^.  There  is  no 
ground  for  the  motion  in  any  point  of  view. 

Chimbrs 
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Chamdre  J.    The  Plaintiff  was  not  entitled  in  rcfpea  1,808. 

of  the  firft  diftrefs,  to  Hop  the  falc  by  the  affignccs.     At       '      -     ^ 
that  time  he  had  no  lien  whatever  on  the  goods  in  refpedl  t,, 

of  the  firft  diftrefs.  He  bsld  a  right  to  diftrain  again  for 
the  fubfequent  rent ;  that  right  he  was  at  liberty  to  waive, 
and  in  refpe^  of  it  to  confent  to  the  falc  of  the  goods. 

Rule  difcharged. 


Aloek«      j 


Mann  v.  Calo\V  and  Another. 


May  19. 


npHlS  was  a  fcire facias  againft  the  bail  on  a  recogni-  Ixifcire facias 

zance  which  had  been  taken  in  an  a£tion  of  debt  againft  the  baij^ 
Upon  a  judgment  for  300/.     The  declaration  was  in  the  *^  *^^*'c  be  a 
ofual  form;  and  fuppofed  the  obligation  of  the  recogni-    **  ^^2  h  ^    h 
zaoce  to  be,  that  the  bail  fhould  fatisfy  the  <*  debt  and  a  mifpriiion  of 
(lamages.^  ^  But  upon  a  plea  oinul  tiel  record^  the  recog-  the  officer  of 
nizance  appeared  to  be  for  payment  of  the  <<  damages*'  ^^^  ^^"^*'  ^^® 
only,  upon  this  faiicr  of  the  record,  Marjhall  Serjt.,  upon  ^j^  jj,g  recog- 
the  authority  of  Rajtall  v.  Straton,  1  H,  B,  C.  49.   and  nizance  to  be 
Pftrie  V.  Hannay,  3  T.  R.  659.  obtained  a  rule  nj/s  for  amcB^cd. 
amending  the  entry  of  the  recognizance,  by  inferting 
before  the  word  **  damages  **  the  words  *'  the  debt  and/* 
cootending  that  this  was  a  mere  mifpriflon  of  the  officer, 
and  that  tl^e  Court  was  empowered  by^.  8  It.  $.  c.  15. 
to  amend  the  mifprifions  of  their  clerks. 

Runmngion  and  J^aughan  Serjts*  contra^  (hewed  caufe 
inftanter.  They  endeavoured  to  difttnguiOi  this  from  the 
cafes  cited  -,  firft,  ^becaufe  this  was  not  an  attempt  to 
amend  the  proceedings,  but  to  amend  the  record  itfelf  ; 
and  next,  becaufe  neither  of  thofe  cafes  was  the  cafe  of  a 
proceeding  againft  the  bail,  and  it  was  a  principlo^in  the 
pradice  of  this  court,  not  to  permit  amendments  in  p)ro« 
ceedings  againft  bail>  who  muft  be  prcfumcd  to  be  conu- 

Vol.  L  R  fant 
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faDt  of  the  miftake,  and  to  rel j  on  it  for  their  defence ) 
otherwire,  it  muft  be^fuppofed/that  the^  would  have  far- 
rendered  the  defendant.     Grej  v.  Jefferftm^  a  ftr.  1 165* 
Killiir^.Frofi^  I   5/r*40i.     In  the  cafe  tAFut^md^^ 
Annifs^  3  Bof.  and  Pull.  321,  Lord  Alvanley  faid,  that 
*^  the  court  would  not  in  their  difcretion  amend  aojr  error 
in  the  proceedings  agamft  the  bail,  of  which  the  bail  arc 
tutitled  to  take  adTamage.*^      So,  Stephen/on  ▼•  Grants 
2  New  Rip.  ro5.  In  the  cafe  of  Pirkim  v.  PttiiU  2  M' 
tc  Pull.  175.  the  Court  fatd  there  was  nothing  by  which 
they  could  amend  \  and  Rmie  J.  once  esprefled  a  doubt 
whether  the  Court  had  entirely  concurred  with  Lord 
Bldon,  when  in  that  cafe  he  tfierted,  that  the  Court  had 
a  difcretfonaiy  power  to  amend  proceedings  againft  the 
baiL 

Mansi iELi>  C  J.    In  the  cafe  of  Si^nfin  v.  Grani^ 
the  Court  thought   the  Plaintiff's  rondu£b  bad  been 
grofsly  wrong  \  but  they  fatd|  that  though  bail  were  to  r 
certain  degree  faToured,  it  was  not  to  be  underftood  that 
the  Court  wouH  never  permit  an  amendment  in  proceed- 
ings againft  bail.    In  the  prefent  cafe  it  would  be  very 
extraordinary  if  they  would  not  permit  an  amendment, 
for  it  is  to  amend  their  own  a£i.    The  argument  againft 
it  fuppofeSf  that  when  the  bail  are  taken,  fometliing  pafles 
concerning  the  dtbt  and  damages.    But  the  sotry  in  the 
filazer's  book  is  merely  this.      •«  aipth  May  1807,  Pad 
«  Cakw  and  Edward  Barker  were  added  as  bail  in  this 
•<  caufcy  and  juftified  in  open  court  in  354A  cnch,  and 
^  were  allowed.**    Afterwards,  when  proceedings  are  to 
be  had  againft  the  bail,  the  o£ker  from  this  memoran* 
dum  makes  out  the  recognizance  in  form.     An  applica- 
tion is  now  made  to  amend  by  adding  that,  which  the 
bail  have  in  truth  undertaken  to  pay,  that  is,  <<  the  debt  i^ 
for  thefe  bail  were  at  firft  uken  in  the  fame  manner  as 
all  other  badi ;  the  miftake  wis  afterwards  cooMMiCted  in 
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making  out  the  formal  inftrument,  and  it  would  be  inon-       ^  l8o8» 

ftrous  if  this  omiOion  {hould  render  the  acknowledgement         manm 

of  the  bail  a  nullity.  v. 

Calow. 

Heatb  J.  One  prmcipail  reafon  why  the  courts  ha?4 
been  adyerfe  to  amend  a  fcin  facias  againft  bail,  is  that 
the  bay  may,  have  time  to  furrender  their  principal ;  for 
if  they  furrender  him,  the  Plaintiff  has  fatisfadion  fot 
his  debt  ;  but  there  is  no  ground  in  this  cafe  to  belie? a 
that  the  bail  would  ever  furrender  their  principal  \  be* 
caofe,  if  this  miftake  is  fatal,  the  effea  of  it  is>  that  ak 
though  the  bail  (hould  not  furrender  him,  they  would  be 
liable  only  to  a  very  trifling  extent. 
• 

Lawrsnc£  J.  In  this  cafe  there  eertainly  is  enough 
to  amend  by,  in  the  minutes  of  the  officer.  When  bail 
are  put  in^  nothing  is  faid  either  about  debt  or  damages  ; 
the  entry  is,  to  pay  the  condemnation  nwiey  and  cofts.  '  The 
officer  afterwards,  upon  reference  to  t&e  writ,  fees  whether 
the  aftion  be  debt  or  cafe,  and  draws  up  the  recognizance  . 
accordingly.  There  arc  two  things  then,  which  are  in« 
ftrudions  for  the  officer,  the  writ  and  the  minute^  and  it 
would  be  moft  monftrous  if  by  this  negleft  of  his  the 
party  (hould  be  deprived  of  bis  remedy. 

Chaubrb  J.  There  are  the  fame  inftru&ions  from 
which  the  officer  may  fupply  the  omiflion  in  this  in* 
ftance  as^  he  has  to  draw  up  the  recognizance  by  in  all 
other  cafes :  the  form  of  the  verbal  acknowledgment  of 
the  bail  is  in  all  cafes  the  fame,  and  the  minute  which  is 
made  of  it  in  the  filazer's  book  is  fufficient  authority  for 
the  amend  men  t« 

ftale  abibltttCf  the  Defendant  having  liberty  to  plead 
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1808. 


Maj  3d. 

It  i«  not  of  it- 
fc!f  a  defence  to 
an  adiod  by  thc^ 
indorfcr  of  a  bill 
of  exchange^  to 
plead  that  it  wai 
accepted  for  the 
accommodation 
of  the  drawer, 
without  confi-. 
deration,  and 
was  indorfed 
over  after  it  be- 
cinne  due. 

Where  a  plea 
Ihall  conclude  to 
the  country  and 
-  where  to  the  . 
Court,  quare* 

Difficult  quef* 
tions  are  not  to 
be  pleaded  at 
Iham  pleas. 


Charles  anHd  Another  v.  Marsdek. 

HTHIS  was  an  aftion  brought  by  the  Plaintiffi;  as  in- 
dorfees  qf  a  bill  of  exchange  drawn  by  Athinfin^ 
againft  the  acceptor.  The  Defendant  pleaded  that  he 
bad  accepted  the  bill  for  the  ufe  and  accomhiodation  of 
Aikmfim^  and  without  any  confideration  whatfoever  for 
the  lamei  and  that  afterwards,  and  after  the  time  when 
the  bill  became  due  and  payable,  Atkinfon  indorfed  it  to 
the  PlaintifiFs,  they  well  knowing  at  the  time  of  fuch  in- 
dorfement,  that  it  had  been  and  was  fo  accepted  by  the 
Defendant  for  the  ufe  and  accommodation  of  Atkinfon^ 
and  that  the  Defendant  had  not  ever  received  any  conG- 
deration  whatfoever  for  the  fame.  The  PlaintiflFs  repliedi 
(with  a  proteftation  of  the  infufficiency  of  the  plea),  that 
Atkinfon  indorfed  the  bill  to  them  before  the  time  when 
it  became  due,  and  not  after,  as  the  Defendant  had  al- 
leged ;  and  that,  they  prayed^  might  be  inquired  of  by 
the  country.  The  Defendant  demurred  \  and  afligned 
for  caufe  that  the  replication  concluded  to  the  country, 
whereas,  inafmuch  as  the  Plaintiffs  had  offered  an  liFue 
only  on  one  of  the  fa£ls  fet  forth  in  the  plea,  and  not  on 
all,  they  ought  to  have  concluded  their  replication  to  the 
Court  with  a  verification. 


£^Serjt.  in  fuppoi^'bf  the  den^rrer,  and  Shepherd 
Serjt.  contri^  largely  inveftigated  the  do£lrine  upon  this 
queftibn,  as  it  is  to  be  collefled  from  the  fcveral  cafes 
of  Htdgej  V.  SandoHy  -o.  T".  R.  439.  Baynham  y.  Mat- 
thews ^  2  S/r.  871.  Cjarke  v.  Glafs^  l  JVUliams's  SaunJ. 
103.  *.  n.  Sandford  v.  Rogersy  2  fTi/f  113.;  better  re- 
ported by  Buller,  J.  2  T.  R.  443.  Smith  v.  Dsvers^ 
DwgL  427.  (which,  per  Lawrence  J.,  has  been  over* 

juledj) 
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ruled,)    Haytnan  t.  Gerrard,  i  Williams* s  Saurtd.  io2.,  1808. 


CHARlEg 


the  cafes  colleded  in  the  note  there,  and.  the  rule  pro-  - 

pofed  by  the  learned  editor.     But  the  Court  fuggedcd  a        ^""iT" 

doubt  whether  the  plea  could  be  fupp'oried,  and  defired       Marsdem. 

them  to  turn  their  attention  to  thatqueftion.     Befi  con. 

tended  on  the  authorities  of  Brown  v.  Davis ^  3  T".  i2.  80, 

Boebm  V.  Stir  ling  f  7  T^  jR.  423.  and  Taylor  ▼.  Matter^ 

3  T.  R.  83.  n.  that  the  plea  ftated  a  fufficient  defence  to 

the  af^ion. 

Mansfield  C.  J.  There  Is  no  allegatibn  of  fraud  ia 
this  plea,  nor  any  averment  that  the  Plaintiff  did  not 
give  a  valuable  and  full  con&deration  for  this  bill :  it^ 
mud  therefore  be  pre  fumed  that  he  did,  and  that  there 
is  no  fraud  in  the  tranfadion  :  he  receives  the  bill  froda 
the  proper  hand  which  was  entitled  to  have  the  poffcf- 
fion  of  it,  the  perfon  to  whom  it  was  payable.  It  is  not 
neceflarily  to  be  inferred,  becaufe  it  was  an  accommo* 
dation  billy  that  there  was  an  agreement  not  to  negotiate 
it  after  it  became  due ;  but  if  there  was  fuch  an  agree* 
ment,  it  was  the  Defendant's  own  fault  that  the  bill  was 
outftanding;  for  ev^n  fuppofing  that  the  drawer  had 
undertaken  to  provide  for  the  payment,  wihen  the  bill 
became  due,  the  acceptor  had  a  right  to  require  that  it 
fliould  be  given  up.  It  happened  through  his  permiflfioa 
therefore,  if  the  bill  gave  the  drawer  any  power  to  de- 
lude the  indorfee.  None  of  the  cafes  cited  go  fo  far  as 
tp  fupport  this  plea. 

Heath  J.    In  this  cafe  there  was  no  inconvenience 
or  mifchief  to  the  party. 

Lawremce  J.  I  remember  a  former  cafe  of  a  iham 
plea,  where  the  pleader  had  raifed  a  queltion  of  great 
difficulty,  and  it  being  fuggeded  that  it  was  a  (ham 
plea,  the  Court  required  an  aiSdavit  of  the  truth  of  the 
b&s  pleaded,  confidering  it  a  moft  gfob  contempt  to 
Rj  put 
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7808. 

GHARPBS 


put  queftions  of  difficulty  in  the  (bape  of  a  fliam  pie?* 
Upon  this  intimation  of  the  feeling  of  the  Court,  the 
plea  was  afterwards  abandonedi  and  the  debt  waq  pait)- 
Not  indeed  that  there  is  any  difficulty  in  this  que(|tpo; 
for  none  of  the  cafes  cited  go  the  leugth  contcodtd  for* 
Where  a  party  has  obtained  the  bill  by  fraud,  or  where 
there  is  any  prejudice  to  the  drawer,  thofe  cafes  apply; 
but  unlefs  in  inftances  of  this  kind,  the  acceptor  is  npt 
relieved.     This  rafc  may  fall  within  fome  general  es- 
preffions  which  have  been  ufed  by  the  Court  in  giving 
judgment,  but  thofe  expreffions  are  always  to  be  taken 
with  reference  to  the  cafes  to  which  they  were  applied. 
One  was  a  cafe  of  clear  fraud  :  ^another  was  a  fmuggling 
tranfadion.    In  the  prefent  caf(?,  it  is  to  be  fuppofed 
that  the  party  perfuades  a  friend  to  accept  a  bill  for  him, 
becaufe  he  cannot  lend  him  money.     Would  there  be 
any  objection,  if»  with  the  knowledge  of  the  circum- 
ftance  that  this  is  an  accommodation  bill,  fome   perfon 
fhould  advance  money  upon  it,  before  it  was  due  ?  Then 
what  is  the  obje£lion  to  his  furnifhing  the  money  ox\  i( 
after  it  is  due  ?  for  there  is  no  reafon  why  a  bill  may 
not  be  negotiated  after  it  is  due,  unlefs  there  was  an 
agreement  for  the  puipofe  of  reftraining  it.     But  if  there 
had  been  fuch  an  agreement,  it  (hould  have  been  ftated 
in  the  plea,  and  it  might  then  have  been  a  defence :  but 
that  is  not  fo  here.    This  bill  thep  muft  be  prefumed  to 
be  given  in  order  that  the  party  may  raife  money  on  it 
in  the  ordinary  way,     I  fee  nothing  in  the  tranfa&ion 
prejudicial  to  the  acceptor ;  and  the  plea  is  bad  in  fub* 
ftance. 


Chambre  J.  This  plea  is  bad  ia  fubftance.  It  was 
never  meant  that  the  Defendant  Aould  have  any  ccmfi- 
deration  for  the  bill.  If  he  had  lent  money,  it  would 
bave  been  without  coofideration :  but  he.  could  not  per* 
baps  lend  money  -,  be  therefore  lent  a  bilL  '  He  it  not 

burtj 
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faurty  if  he  cannot  be  called  upon  before  the  time  when         i8o8. 
the  bill  18  due.    There  is  no  fraud  or  collufion :  the  in-       *-*    -"^-^ 

CJH  A&LIS 

dorfer  receives  this»  as  he  vould  receive  any  other  bill*  v. 

I  cannot  fee  any  reafon  why,  becaufe  there  was  no  con-  Maeideii. 
fidcration,  the  bill  (bould  therefore  not  be.  negotiap 
Ue.  The  other  queftion  would  require  much  examina- 
tioni  and  would  render  it  neceflary  to  go  through  the 
cafes,  fome  of  which  appear  to  clafli,  and  it  might  be 
difficult  to  reconcile  them,  but  it  is  unneceflary  to  give 
gny  opinion  uppo  t)iat  point* 

Judgment  for  the  Plaintiff. 


*PHIS   was  an  a6iion  upon  a  policy  of  infifrances     It  does  not  ne« 
efieAed  on  the  (hip  jidiofttf  and  hei*  cargo  at  and  from  ccflarily  increafc 
the  Cafe  o/Good  Hopf  to  Buenos  Ajres*    Upon  the  tri^l  ^    ^^  convcr 
of  this  caufe  at  the  Sittings  after  Michaelmas  term  laft,  prifonersof  w^r 


before  Cbambre  J.  and  a  fpecial  jury,  it  was  proved  that  "»>  the  veflel  iti 
H^lij  had  put  goods,  confifting  chiefly  of  Britijb  manu-      *??.*     .. 
fa&ures,  on  board  the  (hip,  at  the  Cape^  during  the  fitft  within  the  limits 


week  in  Septetnber  1 8o(S.   On  the  ioth  of  the  fame  month  of  the  South  Sea 

he  dircacd  the  Plaintiffs  to  cffca  the  infurance.    Three  Company's  char- 

S/to/ii^  naval  officers,  ^hen  rcfident  at  the  Cape  as  pri-  S^^VlSn^^^ 

foners  of  war  on  their  parol,  obtained  from  Sir  David  by  them. 

Bmrdn  who  eq^ercifed  the  chief  command  there,  a  per-      Theft.  47  G. 3* 

milSon  or  order,  that  they  might  pafs  orer  to  Sw/A-/^*'/'*^*'^^*' 

'       ^      *^  ^     lizcs,  from  5<^/. 

i7>  iSo6»  the 

trading  to  apy  places  which  then  were,  or  fliould  thereafter  bp,  under  th^  dominion 

af  His  Majefty.    Buenos  Ayres  was  taken  by  his  majefty's  troops  ii|  the  preceding 

y(ar,  and  retj^en  on  lath  Augufi  |8o(^    Held  that  an  adventure  to  ^uenos  Ayres^ 

commencing  in  the  firft  nf  ee]^  of  September  1806^  was  illegal,  and  the  policy  oa  it 

Toid.  , 

Whether  Europe/^n  goods  may  be  tranfported  froiti  colony  to  colony  within  Itat. 
>5  Car-  %.c,  y*/.  6.,  quaere* 

A 106  by  barratry  is  well  alleged,  though  t(|e  pieof  is,  that  it  happened  t>y  %\^  9^ 
itf  an  eoemy  and  by  bsgrratry  jeintiy^ 

R  4  4^rif0 
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America  in  this  veflci :  but  they  were  Informed  by  himi 
that  they  were  ftUl  to  confider  tbemfelves  as  prifonersof 

ToULMIM 

v.  war,  and  were  enjoined  upon  their  arrival  to  appear  be- 

ANDfRSON.       fQ|.g  General  Beresford^  who  then  had  a  command  in 
South  America^  in  order  that  they  might  be  exchanged  by 
him  for  Engli/b  prifoners.     But  it  did  not  appear  that 
this  circumftance  was  communicated  to  the  captain  of 
the  (hip.    They  were  accordingly  received  on   board, 
where  they  had  their  paflage  gratuitoufly.     They  were 
not  fearched,  nor  fubjefied  to  any  reftraint  during  their 
voyage.    The  veflel  failed,  and  had  nearly  arrived  at 
the  Englijb  bank  of  the  river  Plaie^  when  the  Spaniardf^ 
being  armed  with  dirks  which  they  had  concealed,  toge* 
(her  with  four  Engl'tjb  mariners,  overpowered  the  mader 
and  the  reft  of  the  crew,  ran  the  (hip  aground,  and 
efcaped.     The  vc(rcl,  with  a  part  of  the  goods,  was  af- 
terwards burnt,  to  prevent  capture*     The  declaration 
alleged,  that  certain  of  the  mariners  barratroufly  took  the 
fliip  from  the  mafter,  and  ran  her  aground,  and  deferred 
her,  and  that  the  mafter  burnt  the  (hip  with  the  cargo,  to 
prevent  her  falling  into  the  hand    of  the  enemy.     The 
Defendant's  fubfcription  to   the  policy  was  admitted, 
The  order  of  council  of  the  1 7th  of  September  1806,  pur* 
porting  to  legalize  ths  trade  to  Buenos  Ayres^  was  pro« 
duced  in  evidence.     No  licence  for  this  adventure  had 
been  obtained  from  the  South-Sea  Company. 

Btft  Serjt.,  for  the  Defendant,  made  the  following 
amongft  other  objeAions  to  the  right  of  the  Plaintiff  to 
recover.  Firft,  that  the  owner,  by  taking  the  Spaniards 
on  board,  had  materially  increafcd  the  rifk  of  the  ad- 
venture, without  the  confent  of  the  underwriters.  2dly} 
That  the  (hip  was  not  loft  merely  by  the  barratry  of  the 
crew,  as  alleged  in  the  declaration,  but  principally,  or  at 
leaft  in  part,  by  the  hoftile  aft  of  the  Spanifi  prifoners. 
3dlyj  That  this  adventure  was  illegalj  as  being  an  in* 

fringeraent 
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fiiogcment  of  the  rights  fecured  to  the  South-Sea  Com-         i8o8. 
pany  by  the  ftat.  p  Ann*  ^.21.,  and  that  this  objedion       '      -      * 
was  not  done  away  by  the  ftat*  47  Geo,  3.  fejf.  x.  c.%i»  v. 

for  two  rcafons.  ift,  Becaufe  that  ftatutc  purports  to  A«»«»«w» 
legalize  the  traffic  therein  mentioned,  only  from  the 
17th  of  September  180^,  whereas  thefe  goods  Were  laden 
on  board  in  the  fiVft  week  of  that  month,  and  the  policy 
attached  from  the  iQth  of  the  fame  month;  and  sdly, 
becaufe  Buenos  Ayres  having  been  retaken  by  the  enemv 
on  the  1  ath  of  Auguft  in  the  fame  year,  was  not  at  the 
time  of  paffing  that  a£i,  a  pl^ce  belonging  to,  or  in  the 
pofleflion»  or  lender  the  dominion  or  protedion  pf  bis 
majefty."  4thly,  That  fuppofing  Buenos  Ajrcs  was  to 
be  confidered  as  a  Britijb  colony,  this  adventure  was  ren- 
dered illegal  by  the  ftat.T5Ctfr.  2.  c.  T.fs.6  &  8. which  pro- 
hibits goods,  the  produce  of  Europe^  from  being  imported 
into  any  colony  from  any  other  country,  except  immedi- 
ately from  Great  Britain..  Ctapitre].  was  of  ppinion^  ' 
that  the  taking  the  prifoners  on  board  did  not  neceflarily 
vary  the  riik,  but  left  it  to  the  conGderation  of  the  jury^ 
whether  the  circumftance  had  increafed  the  hazard  in 
this  inftance;  he  alfo  thought  that  it  was  immaterial 
whether  the  Spaniards  or  the  Bngij/b  mutineers  firft  fug- 
gefted  the  a£l  of  piracy  ;  if  the  mariners  in  fa£t  did  mu- 
tiny, it  was  barratry.  The  jury  found  a  verdid  for  the^ 
PWntiff, 


Befi  Serjt.  in  the  laft  term  had  obtained  a  rule  fr^^  to 
fet  aGde  the  verdidf  and  enter  a  nonfuit,  upon  the  feve- 
ral  obje£tions  above  ftated« 

Shepherd^  Lens,  and  Vaughat}  Serjts.  on  a  former  day 
in  this  term  (hewed  caufe,  anil  Beft  and  Onjlov^  Serjts* 
were  heard  in  fupport  of  the  rule :  as  the  principal  ar- 
guments which  they  ufed  are  referred  to  in  the  judg« 
picnt,  they  are  here  omitted. 

After- 


/ 
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l8d8*  After  time  taken  to  coiifider« 


Mansfibld  Ch«  J.  now  delivered  the  oplnioii  of  d^t 


TOULMIM 

V. 

ANPSftsov.      Court.  .       , 

This  cafe  arofe  upon  a  contraA  of  Infurance.  The 
policy  was  upon  a  voyage  from  the  Cape  ofGefii  Hope  to 
Buenos  Ajres.  The  declaration  alleges  that  a  lofs  hai 
been  occafiooed  by  the  barratry  of  the  mariners.  The 
lofs  being  clearly  proved  to  have  happencdi  and  all  the 
evidence  having  been  produced  which  is  neceffary  to 
entitle  the  PlaintiflF  to  recover,  and  the  jury  being  of  opi« 
pion  upon  the  faAs  that  he  ought  to  recovery  feveral 
pbje6liont  have  been  niade  for  the  purpofe  of  fcttiog 
afide  their  verdid,  ai^d  entering  a  nonfuit.  Firft,  much 
ftrefg  haf  been  laid  oh  the  taking  on  board  of  three  Spa* 
Pl/b  prifoneri;  of  war,  whp  were  on  their  parolj  and  wh0| 
as  it  appears,  were  taken  on*  board  by  the  permiffion  oi 
fhe  goyernor  then  refiding  at  the  Cape^  and  for  the  pur- 
pofe of  being  delivered  up  fo  the  EngHJb  coqomander  ii| 
phief  in  SputhAmirica^  in  order  to  be  exchanged  for  Engtijh 
prifoners.  The  foundation  of  this  objedion  i$,  that  the 
taking  thefe  three  prifoners  on  board  altered  the  rifk  of 
the  underwriters,  and  confeqqently  put  an  end  to  the 
contra^  of  infurance  \  bi^t  as  to  this,  we  hs^ve  no  me- 
dium through  which  we  can  form  a  judgment  of  what 
might  be  expe&ed,  or  what  was  likely  to  be  the  confe- 
quencci  In  many  cafes  the  taking  three  fuch  perfoni 
on  board  might  be  of  great  ufe.  It  is  much  the  pradice 
for  veflels  to  approach  an  enemy^s  coaft  with  a  prifontr 
or  two  on  board,  under  a  pretended  flag  of  truce.  It 
was  fufpeded  that  thefe  prifoners  were  the  authors  of 
the  mutiny,  but  it  was  not  proved.  As  \t  is  not  (bewo 
that  the  giving  a  paflage  to  thefe  perfons  muft  neceflanly 
increafe  the  riik,  we  can  form  no  judgment  on  this  head^ 
the  queftton  was  propetly  left  to  the  jury,  and  they 
thought  that  the  rilk  was  not  thereby  iocreafcd  %  the  ob- 

jefiion 
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jtS&cn  therefore  can  hare  no  weight  here.    It  was.alfo  i8o8. 

objcftcd,  that  the  voyage  va»  illegal  on  two  fcveral       1,    -    ^ 
groonds :  the  firft  Is,  that  the  fending  the  goods  iofured  y. 

from  the  Capt  to  BuinosAyrtt^  is  contrary  to  the  general      AMDsasoii. 
lavs  for  the  protefiion  of  £ng^/^  nayigatioot  which  pror 
hibit  the  fending  out  aqy  European  goods  to  the  Planta- 
tions except  in  Briti/b.  (hips.    The  words  pf  the  ftatulc 
Jj  Car.  2.  c.  7./  6.  are  very  general,  that  "  no  commo- 
^<  dity  of  the  growth  produdion  or  manufafture  of  Eu}^ 
^'  r^  (hall  be  imported  into  any  land^  ifland,  &c.  to  hif 
<<  majefty  belonging^  or  which  (hall  hereafter  belong 
<'  unto,  or  be  in  the  poire(&on  ofj  hi^  majefty,  in  Afiq^  , 
<<  Africa^  ot  America^  (T^^fi^Kr  only  excepted))  but  what 
^<  (hall  be  bond  fide  and  without  fraud  laden  and  (hipped 
^  in  Er^lani^  Wales^^   or  the  town  of  Berwch'-upm^ 
*<  Tweed,  and  in  Engijfif'hvLilt  (hipping,  and  which  (hall 
'*  be  carried  dire£kly  thence;  to  the  faid  lands,  (^c.  and 
^  from  no  other  places^  or  place  whatfoever.^    Thef<; 
words  extend  the  prohibition  not  only  to  the  plantation^ 
then  belonging  to  his  majefty,  but  to  all  which  (hould 
thereafter  belong  to  the  crown  of  England.    It  has  been 
cpntended  by  the  Plaintiff,  that  thefe  goods  might  be 
legally  exported  from  Great  Britain  to  Buenos  Ayres,  al* 
though  they  (hould  go  by  the  way  of  the  Cape^  and  touch 
there ;  and  that  this  being  fo,  it  would  make  no  diftinc* 
tion  whether  they  were  landed  at  the  Cope^  and  klept 
there  for  a  tipie,  or  whether  they  were  immediately  car- 
fied  on  to  the  place  of  their  ultimate  deftination ;  that 
the  policy  of  the  aft  would  in  either  cafe  be  fub(lantial}j 
iatisfied,  by  making  Great  Britain  the  general  dep6t  and 
port  of  delivery  of  all  goods  going  out  to  the  colonies. 
But  it  would  be  difficult  for  the  Plaintiff  to  get  rid  of 
tlui  objedioii  I  for  although  upon  inouiry  it  has  not 
been  difcovered  that  any  fentence  of  cohdemnatton  has    , 
hecB  pronounced  in  the  admiralty  court,  or  court  of  ap« 
peali  on  the  ground  that  a  (hip  has  carried  European 
^  produce 
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Amdersov. 


produce  from  one  colony  to  another;  and  though  there 
is  reafon  to  believe  that  it  has  been  generally  underftood 
in  the  mercantile  world,  that  goods  landed  on  one  Wefi^ 
India  ifiand  may  be  removed  to  another,  (till  there  has 
been  no  legal  decifion  upon  the  fubje£t ;  and  confidering 
the  words  of  this  ftatute,  there  might  be  much  room  to 
hefitate,  before  the  Court  could  declare  that  fuch  a  prac- 
tice 13  allowable.  But  we  are  not  called  upon  to  decide 
this  point  now ;  for  an  objeftion  is  raifed,  that  by  the 
almoft  forgotten  charter  of  the  South^Sea  Company  jhis 
voyage  is  rendered  illegal ;  and  it  is  impofDble  for  us  to 
get  over  this  objc£lion.  The  (latute  9  Ann.  r.  2f .  / 47* 
gives  to  the  South-Sea  Company  in  the  ftrongeft  terms 
poflible  an  exclufive  right  to  trade  in  the  South-Seas 
The  49th  fe^ion,  «.  to  the  end  the  faid  South- Seas^  or 
<*  the  kingdoms,  isfc.  and  places  within  the  limits 
'<  therein  mentioned  (hall  not  be  viGted,  frequented,  or 
•*  haunted,  by  any  others,  enadls  under  fcvere  penalties 
'<  that  none  of  the  fubjeds  of  her  majefty,  of  what  de- 
f'  gree  or  quality  foever  they  b^,  other  than  the  faid 
^  Company,  or  their  fadors,  agents,  or  fervants,  or 
*^  other  perfons  by  them  licenfed  thereunto,  (hall  di- 
*^  xtQXy  or  in^iredly  trade,  traffick,  or  advenrture,  into, 
•«  unto,  or  from,  the  faid  South- Seat ^  or  other  the  parts 
•*  within  the  limits  aforefaid,  or  (hall  hire^  freight^  wjit 
'<  %ui^  any  (hip  or  (hips,  or  lade,  ox  put  on  hoard  any  (hip 
*^  or  (hips,  any  goods  or  merchandizes  whatfoever,  with 
'<*  intent  to  haunts  traffick,  trade,  or  adventure,  into,  un* 
*^  to,  or  from,  the  faid  South-Seas^  or  other  parts  within 
'*  the  limits  aforefaid/*  Nothing  can  be  a  ftronger  pro- 
hibition of  even  fitting  out  a  (hip  for  the  purpofe,  than 
this  is ;  and  confequently  the  trading  of  this  (hip^  being 
carried  on  without  a  licence  obtained  from  the  Smth^ 
Sea  Company,  is  as  dire£lly  in  contravention  of  this 
claufe  M  poflible,  unlefs  it  be  legalized  by  one  of  the 
two  recent  a£ia  of  parliament  on  wl^ch  the  argument  of 
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the  Plaintiff  *i  counfel  relied }  for  at  to  the  orders  of 
couQci],  they  are  of  no  Sivail,  if  not  aided  by  thefe  a£ls. 
The  firft  of  them,  namely,  the  ftat.  46  Geo.  3.  r.  i  f  •  gives 
power  to  the  crown  to  make  orders  for  regulating  the  A»d£rsoh. 
trade  to  and  from  the  Cape  of  GpoiHope^  that  is,  to  dired 
wlut  goods  (hall  be  exported,  in  what  (hips,  and  fubjedl 
to  what  duties ;  but  it  does  not  in  the  lead  degree  relate 
to  the  trade  from  thence  to  the  South-Seas^  and  we  may 
therefore  lay  it  wholly  out  of  the  queftion.  The  other 
ftatute  is  that  of  47  Gio.  3.  feff.  i.  c.  23.  When  the  ar- 
gument upon  this  a£k  was  (irft  ufed,  confidering  what 
was  the  intention  of  the  legiflature  at  the  time  of  pafling 
this  ftatute,  it  appeared  a  monftrous  thing  that  perfons 
Handing  in  the  fituation  of  thefe  Defendants,  and  having 
known  the  obje£Uon  to  ezift  at  the  time  when  they  made 
the  contrad^,  fliould  avail  themfelves  of  it,  but  they  cer- 
tainly are  legally  entitled  fo  to  do  if  they  think  fit.  Since 
then  Buenos  Ajres  was  not,  when  this  a£k  paiTed,  in  the 
pofleiEon,  or  under  the  proteflion,  of  his  majefty,  it  does 
not  feem  poflible  that  it  (hould  legalize  the  trade  ia 
queftion.  The  ftatute  has  the  words,  <<  which  now, 
'*  are,  or  (hall  hereafter  be,  belonging  to,  or  in  the  pof- 
*'  feffion,  or  under  the  dominion,  or  prote£tion  of  his 
"  majefty/'  The  way  to  put  this  in  the  cleareft  light, 
is  to  fuppofe  that  an  a£lion  were  brought  by  a  common 
informer  for  the  penalty  of  double  the  value  of  the 
goods,  given  by  the  ftat.  9  Ann.  c.  zi.\  and  that  inftead 
of  pleading  the  general  ifltie,  which  is  the  mode  of 
pleading  now  ufed  in  thefe  cafes,  it  were  necefiary,  as  it 
formerly  would  have  been,  fpecially  to  plead  this  ftatute 
of  47  Geo.  3.  Is  it  not  perfcAly  clear,  that  the  plea  muft 
aver,  that  at  the  time  of  the  traffic  Buenos  Ayres  was  un- 
der the  dominion  of  his  majefty  ?  And  is  it  not  equally 
clear  that  if  iflue  were  taken  upon  that  plea,  the  verdift 
muft  pafs  for  the  Pi-intiff?  And  although  pleading 
fpecially  upon  penal  ftatutes  has  long  been  difuicd,  yet  > 
15  the 
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i8o8«         xmplf  crofs  remainders.    Here  the 
^"V""^        moiety  of  her  fevcral  manors  and  la 
Gorges        ttj  of  her  tithes,  &c.^  treating  it  at 
^^  dcvifc,  to  her  Bufband  in  the  firft  f 

feveral  dcVifes  over,  and  -in  each  < 
defer ibes  her  cftate  bjr  the  moft  coP 
five  terms,  and  devifes  all  that  0* 
her  fons,  and  their  fons,  and  their 
Afterwards,  in  default  of  fuch 
moiety  to  her  three  daughters, 
bodies,  as  tenants  in  eommon, 
and  m  defauk  of  fuch  iflbe,  (n 
daughters,  for  to  them  (he  ga 
the  heirs  of  their  bodies,)  (he 
right  heirs.     What  was  the  < 
every  preceding  derifc,  that 
She  had  in  no  part  of  her  ' 
whole.    It  is  plain  then  that  ii  «»... 
that  a  part  (hould  go  to  her  heir  at  law,  but  the  wttwc. 
the  has  given  him  nothing,  unlcfs  the  iffuc  of  all  her 
daughters  fiiould  fail}  when  the  heir  at  law  was  to  take 
any  thing,  he  was  to  take  the  whole  eftate.    Much  llrcfs 
has  been  laid  on  the  word  rej^aivfly  by  Judges  of  great 
tiame.     How  the  ufc  of  that  word  could  make  any  differ- 
ence in  conftruing  the  meaning  of  the  tedator,  it  is  diffi- 
cult to  difeover  *,  for  if  the  word  is  omitted,  the  feole 
continues  the  fame :  a  devife  to  two  as  tenants  in  com- 
mon, and  to  the  heirs  of  their  bodies,  mud  ncctiTirlly 
mean,  to  the  heirs  of  their  refpe£live  bodies.    And  yet 
the  cafe  of  PUpari  v.  Mansfield^  at  the  time  when  it 
was  adjudged,  was  confidered  by  many  lawyers  as  i 
vcTj  ftroog  determination. 

Heath  J.  I  am  for  adhering  to  the  modern  deci- 
(ions,  as  being  moid  agreeable  to  reafon  and  good  fenf^ 
Great  uacettatnty  would  be  buodaced  by  overtaroiog 

3  .  them; 
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them;  and  it  '19  of  the  utmoft  importance  that  the  rulei         i8o8* 
of  law  aflFcdiiog  the  dlfpofition  of  real  property  (hould  be 
knovn  and  certa'n. 

Lawrence  J.    Lord  Kenyan  in  the  cafe  of  Watfon  y. 
f^m^  and  Lord  Mansfield  in  that  of  ff^rigbt  v.  Hoffordt 
declared  that  they  could   not   underftand   what   Lord 
Hardwich  meant  by  relying  on  the  word  refpedive. 
In  the  cafe  of  Roe  v.  Clayton^  6  Eafi^  628.  which  haa 
not  been  cited,  the  word  refpe6live  was  not  introduced 
into  the  de? ife,  but  the  Court  determined  that  crofs' re- 
mainders were  created^  principally  oa  account  of  this 
circamOance,  that  it  was  a  devife  of  all  the  teftator's 
eftare.    They  colle&ed  from  this,  that  it  was  the  tefta- 
tor's  de&gn  that  it  (hould  all  go  over  together:    In  the 
preGent  cafe  the  te(latriX|  by  referring  fo  frequently  to 
thf^^m^  moiety^  and  uGng  that  phrafe  throughout  the  will^ 
&ew8  that  (he  meant  nothing  to  go  overi  unlefs  all.  went. 
The  whole  was  to  pafs  to  her  heirs  together.     It  there- 
fore muft  have  been  the  intention  of  the  teftatrix,  to 
create  crofs  remainders,    for  (he  could  not  othcrwife 
cflFcdiuate  her  objed).      As  to  the  word  reJ^eBively^  the 
cafes  which  have  founded  themfelves  on  the  diftin£lion 
of  that  expreflion   muft  now  be  conGdered  as  having 
been  Overruled.     What.  Lord  Kenyon  faid  in  the  cafe  olF 
Watfon  V.  Foxonf  merely  amounted  to  this,  that  the  only 
thing  neceflary  in  order  to  imply  crois  remi^indersy  was 
to  afccrtain  the  intention  of  the  teftator  i  no  technical 
words  are  required. 

Chambrb  J.  I  am  of  the  fame  opinion.  I  wonder, 
as  my  Lord  does,  how  the  old  do£lrine  ever  became 
e(labli(hed#  The  olded  cafe  is  that  in  Dyer^  303.  ^., 
and  there»  no  difficulty  was  found  in  giving  crofs  re* 
mainders  by  implication  among  five:  that  was  not  a 
ftrongcr  cafe  than  this.    It,  was  neceflary  tbere^  in  order 

S  a  -  to 
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l8o8»         to  eflbfittate  the  teftator's  apparent  intent,  that  all  the 
^    \  ~^       tenants  in  tail  (hould  take  by  crofs  vemainderi.     So 
GoR«Es        her^)  the  teftatrix  devi£t&  over  the  remainder  of  all  her 
Webb.  fnoieties  to  her  daughters  as  tenants  in  common,  and  the 

heirs  of  their  bodies :  (he  then  gives  the  fame  to  her 
right  heirs ;  but  it  is  impoflible  that  the  whole  (hould 
at  once  go  over  to  her  heir,  without  either  devefting 
eftates  which  are  hi  effe^  or  fuppoHng,  what  is  almoft 
impoflible,  that  all  the  tenants  in  tail  (hould  die  at 
one  moment.  Therefore  crofs  remainders  mud  be  im- 
plied here. 

Let  the  poflea  be  delivered  to  the  Defendant. 
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FfNNiNGs  and  Others  v.  Lord  Grenville.  ifay  ^4. 

"TROVER  for  a  whaic,  the  half  of  a  whale,  and  certain      q^^  tenant  ia 

quantities  of  whale  fle(h^  blubberi  oil,  fpermaceti,  comnioii  of  a 
and  whale  bone.     Upon  the  trial  of  this  caufc  at  Guild-  chattel  cannot 
ha//,  before  Mansfie/d  C.  J.,  at  the  Sittingk  after  laR  f  aintain  trovct 
Mubaelmas  term,  it  appeared  that  the  Flamtiffs  were  the  companion,  un- 
owners  of  the    WU/iam  Fennwg,  and  the  Defendants  lefs  the  latter 
owners  of  the  Caeriaent,   both    being  (hips  employed  bavc  fo  difpofed 

in  the  fummer   of  the   year    1805,    in    the    Southern  ?^}^'^^^.!^''^^\ 
'  "^  It  impofiible  that 

whale  fifliery,    among   the  Ga//ipagoi  iflands.     While  ^h^  plaintiff 

Luce,    tht    captain  of   the  PlainiiflF's   (hip«    was    en-  fhould  ever  take 

gaged  in  killing  a  wh^le,  he  ftruck  another,  one  of  a  *"^  "^^  **• 

ftoal,  with  a  harpoon  made  faft  by  a  (hort  line  or  warp  J^\^^^^^'^^^^ 

to  a  fmall  buoy  called  a  droug.     The  wound  produced  tenant  in  com- 

the  nfual  efFcd  of  this  weapon,  it  retarded  the  progrefs  ™on  to  its  gcoc- 

of  the  fiOi.   by  caufmg  it  to  ftruggle  with  the  harpoon  ^*'  ^^^^^^^on^^*^^^ 

for  a  conGderable  time,  wlille  its  companions  efcaped  though  it. change 

into  the  offing;  and  the  droug  floating  on  the  water  the  fprm  of  the 

marked  its  courfe,  fo  that  it  was  with  the  more  certainty  f"bftance,  is  not 

fuch  a  deftrudlioa 
of  the  fubjed-matter*  as  to  prevent  the  Plaintiff  from  taking  and  u6ng  it  in  its  al- 
tered ftate  ;  therefore  it  creates  no  right  of  adtion. 

Where  the  general  confent  of  the  pcrfonR  engaged  in  i  trade,  has  eftablifhcd  cer- 
faio  rul«8  for  the  condoe\  of  that  trade,  it  is  not  competent  for  any  number  of  indi- 
tiduals  to  promulgate  a  contrary  regulation. 

And  though  they  may  agree  amongft  themfelves  to  adopt  new  rules,  they  cannot 
thereby  deprive  one  who  has  not  affented  to  their  compadt,  of  the  benefit  of  the  old 
rales,  as  againft  themfelves. 

Though  it  be  a  trade  recently  eftabliftied. 

More  cfpecially  if  the  trade,  and  the  cuftom,  be  of  fuch  a  nature,  that  the  fubjedts 
of  fereral  nations  partake  in  the  trade,  and  are  governed  by  the  cuf^om. 

By  the  cuftom  of  the  whale  flfhery  among  the  GaZ/ipagos  iflands,  he  who  ftrikes  a 
whale  with  a  looie  harpoon  is  entitled  to  receive  half  the  produce  from,  him  who 
iulls  it. 

By  the  cuftom  of  the  Green/and  whate  6ihery,  unlefs  he  who  Hrft  ftrikes  a  fifli 
continues  his  dominion  until  he  has  reduced  it  into  poflcflipn,  any  other  perfon  who 
kills  it  acquires  the  entire  property. 

S3  ,  purfuei 
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l8o8.  purfued  by  jintbcny^  the  mafter  of  the  Caerwent,  who, 

'*"     "^""^        in  confequt-nce  of  a  fiirnal  made  to  him  by  L«r#,  fol- 

V.  lowed  the  fifli,  and  killed  it.     He  extracted  from  it  the 

Ld.  GRiNTiLLE.  ^ji  j^jjj  Q^jj^y  valuable  matter,  but  rendered  no  part  of  it 
to  the  Plaintiffs.     Numerous  wirueffcs  depofed,  Uni  a 
cuftom  had  univcrfally  prevailed  in  thefe  ieas,  from  the 
origin  oi  the  fi(hery»  until  within  a  few  years  paft»  that 
the  party  who  firft  (Iruclc  the  fifli  with  the  droiig  (hould 
receive  one  half  of  it  from  the  party  who  killed  it.    ^ut 
it  appealed  by  the  teftimony  of  the  Defendant's  witncflesi 
that  for  a  few  years  pafl,  fince  1792,  many  captains  of 
the  (hips  employed  among  the  Gallipagps  iflands,  among 
others^  one  American^  had  ufually  agreed  that  the  ftriking 
a  hih  with  a  droug  fliould  not  entitle  the  ftriker  to  a 
jQia're.     In  the  year   i8o{}    Anthony,    with  five  or  Gx 
Englijb  captains^  of  whom  Luce  was  not  one,  had,  upon 
their  arrival  at  the  fiOiing  (lation,  acceded  to  thefe  terms. 
The  Defendant's  counfel  contended  that  the  FlaintifT 
mufl  be  nonfuited,  becaufe,  according  to  his  own  claim, 
he  was  tenant  in  common  with  the  Defendant :  but  on 
account  of  the  tefiimony  of  one  witnefs,  who  ftated  that 

/  the  perfon  who  firft  ftruck  the  ii(h  was  entitled  to  the 

whole,  rendering  half  to  the  party  who  killed  it,  the 
Chief  Jttftice  left  the  cafe  to  the  jury,  who  found  that 
by  the  cuftom  the  PhintiflF  was  entitled  to  half  the  fifh) 
and  gave  him  in  damages  the  value  of  a  moiety. 

Shipherd  Serjt,  had  in  a  former  term  obtained  a  rule 
nifi  for  a  new  trial,  upon  the  ground  that  either  this  was 
not  fuch  Si  cuftom.  of  a  particular  trade  as  to  be  binding 
in  law,  or,  if  there  had  ever  bcrcn  fuch  a  cuftom^  the 
verdldl  was  contrary  to  the  evidence  of  the  prefect  prac- 
tice of  the  fifhery  ;  and  the  diflfent  of  the  captains  now 
frequenting  thoife  feas  remitted  all  the  parties  to  their 
common  law  right ;  which  was,  that  pofTedion  alone 
confers  prope^t^  iq  animals /t«  nature,  and  that  the 

ftrikirtg 
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.ftriluag  «pitb  amiffile  ^weapon^Ures  no  property  in  them ; 

it.w^salfq.witlim  the  icope  of  .his  rule  to  fet  afide  the 

v«rdi<9,.aad  taeotera  nonfiitt,  i|pon  the,gro^nd  that  the 

parties bciqg  tenaots  ip  common.tfae  aftipn  could  not.be  -W^  G*e>iville- 

mainuioed. 

^^and  Williams  Serjt9.Ja  (hcwing.caufe  againft  the 
new  trial,  Contended,  that  ther.e  was  evidence  of  a  gene- 
ral coftom  e(labli(hed  in  this  trade,  fuflicient  to  make  it 
obljgatoiy  upon  all  who  frequented  tl^at  Efliery.  .  In  the 
Greenland  trade  the  cudom  indeed  is  the  reverfe.  There 
the  qaeftion  is,  .whether  the  whale  is  a  fad  fifli  or  a  f 

iopfe  fifh  i  unlefs  the  harpoon  is  in  the  whale,  the  whale 
f^  to  the  towing  line,  and  the  towing  line  attached  to 
the  boat,  the  firft  harpooner  has  no  right ;  the  taker  al- 
wajrs.has  the  whale (tf).  But  althovgh  that  practice  difiers 
from  the  law  eftabli(hed  in  thefe  iflands,  the  numerous 
cafes  which  have  been  decided  on  the  cuflom  of  the 
Greenland  fiOiery  fufficiently  fliew  that  the  local  rule  is 
biodiqg  within  its  own  limits*     Although  this  cuftom  is 

{M)Terk  Lent  Aflizei*  1788.  continoei  in  the  power  or  ma-    ' 

Tburfdayt  March  13.  nagement  of  the  ftriker,  jhe 

IjTTLiDAH   and  Others  v.  whale  is  a  faft  fi(h  :  apd  though 

ScAiTH.aqd  Others.  during  that  time  ftruck  by  a 

In  an  »aion  of  trover  for  a  harpooner  of  another  ihip,  and 

whale,  which  had  been  ftruck  *>»o»Kh  ihe  afterwards  breaks 

firft  by  an  harpooner  of  the  ^^^  *«   ^^^  harpoon,    but 

Planliff'sJhip,  and  afterwards  continues  foft  to  the  fecond, 

by  an  barpaoner  of  the  Defend-  ^^^  f«^ond  harpoon  it  called  a 

ant's,    the   counfel    on   both  ^^"^^  harpoon,  and  the  fifli 

fides,  and  all  the  parties  con-  »  .J^»»«  ^'"f^^l   ^^,  ^«  ^ 

semed,  agreed  the  law  to  be,  ^^^^  f  f  «f »»»«  *^^-   »«* 

both  by  the  cnftom  of  Cracn^  .  »/  ^^  firft   harpoon    or   line 

W,  and  as  fettled  by  former  ^\^^*'^»'  ^'^  *^'  Une  attached  to 

determinations    at    GuildhaU,  '^/^T^r '%?«"«. -'^T 

Ij^.  a.  follows.  ?^**>^  ^^*.^;  t**^  ««» » *  '^^« 

While  the  harpoon  remains  fiA^.  »n^  ^.U  become  the  pro- 

.;■,■■ T-^r — T- perty  «r  any  other  perfon  who 

«  the  fiih,  and  the  line  c«m.  ^8^1..-^  A...:-,  sl^ 


"?— 


ftrikes  and  obtains  it* 


I   ttooes  attached  to  it,  aa4  ^^ 

I  "/./...  ^  /'  A-i  ...A.J.  ^  ^'   »»t 
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not  fo  old  as  the  commoa  law,  yet  it  is  as  old  at  the 
trade  itfclf,  and  it  is  equally  'binding  with  the  compa- 
^^  ratively  modern  cuftom  of  merchants,  which  poftponei 

Ld.  GRENviLta.  the  payment  of  a  bill  of  exchange  during  the  three  days 
of  grace.    This  fifticry  is  not  confined  iothtEnglifii 
the  French,  j/tnericanif  and  many  other  nations  partake 
in  it.     As  the  law  which  regulates  it,  affeAs  the  fub« 
jejis  of  lb  many  different  nations,  it  may  become  a  mat- 
ter  of  treaty,  or  a  caufe  of  warfare,  between  their  re- 
fpeAive  governments;   and   though,  like  many  other 
cuftoms  of  trade,  it  had  its  commencement  in  the  prac- 
tice of  a  few,  it  is  not  now  to  be  altered  by  any  other 
than  the  fupreme  authority.     It  is  not,  therefore,  com- 
petent for  five  or  fix  EngUJbmen  to  legiflate  for  all  their 
fellow  fubjejis,  and  even  for  all  the  world.     Even  if  it 
had  happened  that  thofe  perfons  and  the  Plaintiff'  were 
all  who  fiflied  there  in  that  fcafon,  what  cafe  is  there, 
except  that  of  a  corporation,  fo  conftituted  by  law,  where 
the  a£l  of  a  majority  can  bind  the  minority  ?    But,  fur- 
ther, the  very  evidence  of  an  agreement  to  fuperfcde  the 
cuftom,  proves  the  continuance  of  it ;  and  the  utmoft 
that  the  Defendant  c^n  urge,  is,  that  there  was  confli&- 
ing  teftimony  as  to  amy  conventional  alteration  of  the 
law,  upon  which  the  jury,  wbofe  proper  province  it  is, 
have  ezprefsly  decided  \  that  the  old  cuftom  of  the  trade 
(till  continues.     It  is  immaterial  whether  this  be  called 
an  univerfal  agreement  in  the  trade,  or  an  ufage,  or  a 
cuftom.     In  a  recent  cafe.  An/comb  v.  Sbore^  poft.  261. 
Heathy,  faid,  **  It  is  uot  becaufe  a  witnefs  calls  a  thiog 
a  right  or  a  cuftom,  that  a  party  is  therefore  to  be  de- 
prived of  the  benefit  of  his  teftimony :  the  queftion  is, 
What,  in  fubftancc,  does  he  prove  ?'*     If  it  be  neccflary 
to  confider  this  praAice  as  in  the  nature  of  a  law,  it 
pofllffcs  the  quality  fo  effential  to  that  charader,  of  be- 
ing highly  reafonable ;  for  all  the  ^witneiTes  agreed,  that 
))P  who  itrikes  a  whale  with  a  droug  moft  materially  con<f 

tpbi&tei 
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tributes  to  the  iaking  it.  But  it  is  not  neccflary  to  (hew 
this ;  for  if  it  be  confidered  as  an  agreement,  there  is 
clear  evidence  that  it  has  been  uni?erfally  adopted  in  the  v. 

trade:  it  muft  therefore  riemaiu  in  force,  unlefs  it  is  Ld. Grbhvill^. 
proved  that  a  fubfequent  agreement,  fuperfeding  it,  has 
been  adopted  by  the  PlaintiflF:  but  as  he  was  not  a  party 
to  the  agreement  of  the  few  other  adventurers,  his  rights 
cannot  be  afFedied  by  it.  As  to  the  fecond  point,  they 
contended,  that  the  cutting  up  the  ,whale  and  exprefiin|; 
the  oil  was  fuch  a  deftrudion  of  the  fubjed-matter  of 
the  tenancy  in  common,  as  would  enable  one  tenant  to 
maintain  trover  againft  his  companion  ;  and  in  fupport 
of  this  propoGtion,  they  cited  Barnardijione  y.  Chapman^ 
BulL  N.  P.  34.,  where  a  (hip  was  fent  to  the  Weft  IndiiSi 
and  loft  tn  a  (lorm,  and  the  queftion  whether  this  were 
not  a  dellru£lion  by  the  Defendant,  was  left  by  Lord 
^f^g  C  J.  to  the  jury,  who  found  that  it  was.  But  the 
deftrudion  of  the  fubjed-matter  is  pnly  by  way^of  ex- 
ample :  the  principle  upon  which  it  is  held  that  one  te- 
nant in  common  cannot  fue  his  co-tenant,  is,  that  be 
has  another  remedy,  namely,  his  right  tt>  take  and  ufc 
the  chattel  at  all  tioies  when  not  a£tually  occupied  by 
the  other ;  but  this  right  ceafes,  and  he  can  no  longer 
take  it,  and  confequently  his  right  of  adion  commencest 
if  the  fubje£lrmatter  be  either  defiroyed  or  changed. 
Though  one  tenant  in  common  may  take  the  olivcSf 
wheat,  or  grapes,  which  are  in  common,  he  cannot  rake 
the  oiF,  flour,  or  wine,  which  his  companion  has  ex- 
preiTed  from  them,  for  their  nature  is  altered.  So  if 
grab  is  taken  and  made  into  malt,  money  into  a  cup,  or 
a  cup  into  money,  th<y  cannot  be  re-taken.  Bro.  Ab. 
161.  L  Property^  23.  If  two  tenants  in  common  be  of 
a  dove-houfe,  and  one  deftroy  the  old  doves,  by  which 
the  flight  is  wholly  loft,  the  other  (hall  have  trefpafs. 
And  fo  of  a  park,  if  he  deftroy  all  the  deer,  i  Ca.  Litt. 
?oo.  tf.    In  8  71  R.  145.   Martin  v.  KmvtUji,  where  a 

tenant 
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^rSoe.        tenant  in-cooiaion  brojU{(ht  cafe  to  the  jnatuve  of  (nafte 


•*— v^ 


^gstnft  his  companion  for  cutting  down  treca^  Lord  £m- 

y^  'jon  C.  J.  laid  it  down  as  law^  that  if  one  tenant  .in  «oin- 

%id,  0«BH7iiJiia*  ij^i^  ttitfufe  that  which  he  has  in  common  with  another, 

be  is-aofwerabk  to  the  other  in  an  aAtooi  as  for  a  nif- 

feafanoe.    The  PUintiff  in  this  cafe  is  entitled  to  the 

tpoflcflion^f  the  whale  in  fpeeie^  <ither>to  the  uriiek,  or 

'^paf  t }  if  to  the  whole,  the  Defendant  wae  guilty  of  a 

tortious  converfion  in  catting  it  up  and  uGng  it  as  hii 

-own  ^  if  toa-part  only,  the  Defendant  having  pat  it  out 

-of 'the  PlaintiFs  power  to  take^pofleffion  of  It  in  its  ori* 

ginal  ftate,*the  right  of  a6kton  acpruea* 

"Shipierdf  twitra,  was  flopped  by  the  Court. 

Ma^sficld  Ch.  J.    There  is  no  pretence  to  fay  Aat 
'"the  coftom  proved -was  fuch  rhat  the  owner  of  thedrong 
\  ftontd  have  the  whole  whale  fubjedi  to  the  claim  of  the 

'^tiker  fbr  a  moiety  of  the  proceeds ;  and  it  .would  be  very 
inconvenient  if  it  were  fo;  for  the  €(h  might  often  be 
^killed  ata- great  diftance  from  the  vefiel  of  the  former. 
'This  is  an  a£iion  of  troveri  founded  on  the  Defendaot'i 
*tak!ng  the  Plaintiff's  property,  and  converting  it  to  hii 
"own  ufc.     According  to  the  citftom  proved  for  the 
'TkintS*,  the  fi(h  bebngs  to  the  two  parties,  and  they 
anre  tenants  in  common  of  the  whale*    It  is  admitted 
^ihat  the  taking  by  the  Defendant,  and  his  refufal  to  de- 
liver, isno  misfeafanee  in  a  tenant  in  common,  and  does 
'not  give  aright  of  aQion:  can  it  then  be  contended | 
that  although  he  has  a  right  to  keep  the  whale,  he  has 
^Dt  a  right  to  ap{dy  it  to  the  only  purpofe  which  can 
make  it  profitable  to  the  owners  ?    He  muft  of  neceffity 
"have  a  right  to  do  that  whieh  is  requifite  for  the  prefer« 
vation  of  the  chattel ;  otherwife  it  becomes  good  for  no- 
thing.   I  can  underftand  why  his  deftroying  that  which 
.belongs  to  his  companion  (hould  give  a  right  of  a^fiion, 

but 
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but  I  caooot  fee  ^ij  his  prefcf ving  it  Ihotdd  hittt  <llk 

ftme  tfkSt.    if  the  authorities  cited  from  Brcdi  wett 

tppiicabie  here,  (which  the>f  are  not,  as  he  is  fp^tkifff;         _^*!*^ 

mrly  of  fole  pj'dperty,)  it  would  followr,  tl»»t  if  t«^  ttA^  *-^*  OvnhiM. 

kh  are  partners,  a'l  foon  a^  one  of  them  •gfinds  5)i^h6at, 

lie  inaictrs  it  his  fole  property.    But  the  tenants  th  cotit- 

mod  of  the  wheat  muft  be  tenants  in  comibon  of  fht 

flour.    And  fo  the  tenants  in  common  in  this  whrid, 

nufl  be  tenants  in  common  in  the  produce,  affVr  it  ll       . 

ednrcrred  into  oil.     The  cafe  decided  by  Lord  King    ' 

proceeded  upon  che  principle  that  there  was  a  'deftru<S 

tion  of  the  fuhje.t  matter  ;  and  upon  that  ground  it  was 

held  that  the  adion  mi^ht  be  maintained.    It  would  be 

difficult  for  the  Defendant  to  get  rid  of  thi;  metits  Of  tBe 

Plaintiff's  cafe,  though  a  confiderable  degrte  of  doilbt 

night  be  created  by  the  change  of  praAice  in  tlfe  tittdO} 

but  it  is  unn^ccflTilry  t6  decide  that  queftion. 

Heath  J.  I  "am  of  the  fame  opinion.  It  is  *^tti!lt^ 
ttet  the  ref  ufal  to  deliver,  is  in  this  cafe  no  evidenee  olf 
^  t(yrtious  converfion.  Is  there  then  any  fubfeqUeitt'tor- 
'tious  con^erfion  ?  The  law  is  well  hid  do>#n  in  Martin 
T.  Knofiff/ySf  that  a  tenant  in  conimt>n  may  make  «ny  fahr 
profit  of  the  chattel,  but  if  he  makes  an  improper 
ufe  of  the  {Property,  it  is  aAionable.  In  this  cafe  thttc 
is  another  remedy  $  and  thePtaintiff'maypurfoe  it. 

LawkBNCB  J.  I  am  Of  thefiame*  opinion.  I  coOeA 
^m  hi's  Lordlhip's  notes,  that  he  'who  iti'uek  with  flit 
drottg  is  entitted  to  half}  as  fome  wicn^ffes  fay,  to  hrif 
the  oil}  as  others,  to  half  the  blubber}  andfiatefhete 
1i  a  tenancy  in  co<nmom,  oOe  tenant  canilbt  fue  iKe 
other.  But  it  is  faid.  If  the  one  party  is  eiititf^d  at  the 
*^c  the  whade  is'killed,  the  other  cannot  change  the 
form  of  the  property,  though  it  tends  to  prcftnre  the 
Uihg  itfdf  s  and  thfu  'tfar  changing  it  it  a  tortious  con- 

terfion : 


I 


^ 
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i8c8.         verfion :  bat  no  cafe  has  been  cited  which  warrants  thta 

-    -^       pofition.     The  only  cafe  of  trover  brought  by  a  tenant 

.y.  in  common,  is  that  which  was  tried  before  Lord  Kiftgf 

U.  OftBNvaLB.  ^^herc  the  jury  found  that  the  Defendant  had  dcftroycd 

the  property.     But  that  is  not  the  cafe  here.    The 

whale  is  killed  at  fea ;  and  the  only  thing  to  be  done 

with  it,  iS|  to  convert  it  into  oil.     The  Defendant  has 

done  that  which  is  for  the  benefit  of  all  parties.    They 

are  tenants  in  common  of  the  produce,  juft  as  they  were 

of  the  whale  i  and  confequently  the  adion  is  not  main* 

tainable, 

Chambrf.  J.  I  (hould  have  been  very  unwilling  to 
grant  a  new  trial,  if  the  only  queftion  had  been  on  the 
cuftom.  There  mud  of  neceflity  be  a  cuftom  in  thefe 
things  to  govern  the  fubjefis  of  England  as  well  amongft 
themfelvcsi.as  in  their  intercourfe  with  the  fubjcds  of 
other  countries.  The  ufage  of  Green/and  is  held  to  be 
obligatory  not  only  as  between  Briti/b  fubjefis,  but  as 
between  them  and  all  other  nations.  I  remember  the 
firft  cafe  upon  that  ufage,  which  was  tried  before  Lord 
Mansfield^  who  was  clear,  that  every  perfon  was  bound 
by  it,  and  Ifaid,  that  were  it  not  for  fuch  a  cuftom,  there 
ffiuft  be  a  fort  of  warfare  perpetually  fubfifting  between ' 
the  adventurers ;  and  he  held  it  ftroogly  bipdiog,  from 
the  circumftance  of  its  extending  to  diiFercnt  nations. 
The  fame  neceflity  muft  prerail  in  the  &wth  Zeas^  al- 
though the  fiihery  has  not  been  fo  long  in  i|fe,  in  order 
to  regulate  our  intercourfe  with  the  French^  Amtricans^ 
and  others  who  refort  thither,  A  few  perfons  may  by 
compact  among  themfelves  for  a  particular  feafon,  re- 
nounce any  advantages,  and  fubjedl  themfelves  to  any 
difadvantages  that  they  pleafe ;  and  this  would  bind  all 
thofe  who  aflented  to  it :  but  Lua  was  no  party  to  this 
compad.  Upon  the  fecond  point  I  entertain  no  doubt. 
The  demand  which  is  fuppofed  to  have  been  n^ade  by 

th9 
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thePlaintiflT,  for  an  adual  diTiGoiii  was  not  proved  \  and  if  1808.^ 

fuch  a  demand  had  been  madei  an  inftantaneons  divifion 

was  imprafiicable,  on  account  of  fhe  bulk  of  the  animah 

The  praaice  in  the  fiOiery  is  to  prcferve  that  which  is  Ld.<J*mTin.E, 

valuable,  and  throw  away  that  which  is  ufelefs;'  for 

which  purpofe  it  is  neceffary  firft  to  cut  up  the  fi(h« 

There  are  cafes  which  eftabliih  the  principle  that  one 

tenant  in  common  cannot  recover  for  a  chattel  in  trover 

againft  his  companion,  without  firft  proving  a  deftruflion 

of  the  chattel,  or  fomcthing  that  is  equivalent  to  it. 

There  muft  be  that  which  amounts,  as  it  were,  to  an 

oufter,  Co  that  a  tenant  in  common  who  commits  it, 

cannot  account.     Nothing  of  that  for^  fubfifts  here* 

There  arc  many  older  cafea  than  thofc  which  have  been 

cited,  but  there  is  none  in  which  an  a£tion  has  becQ 

maintained  without  proof  of  a  deftruAion. 

Rule  abfolttte  to  entft  a  nonfuit. 


Cohen  v.  Hinckley.  May  %s* 

HTHIS  aAion  was  brought  upon  a  policy  of  infurance,      The  failing 

effcaed  on  the  (hip  Union,  from  London  to.  Quebec,  with  convoy  rc- 
,        ,  ^.  quired  by  the 

with  liberty  to  fcek,  join,  and  exchange  convoy,  and  un-  ^^^  ^^  Xxfo:%. 

der  a  ftipulation  to  return  five  pounds  per  cent,  if  (he  c.  57- is  availing 

(hould  fail  with  convoy  bound  to  ^ebec,  Halifax,  or  ^i^^  convoy  for 

.  ▼▼  %        .1       r^  'til   If  *bc  voyage. 

Newfoundland,  and  arnvc.     Upon  the  trial  at  Guildhall,     j^  -^  ^^^  ^^^ 

before  Mansfield  C.  J.  at  the  Sittings  after  Michaelmas  dent  to  fail  with 

term  laft,  it  was  proved,  that  the  (hip  having  arrived  at  atronvoyap- 

pointed  for  ano- 
ther voyage,  though  it  may  be  bound  upon  the  fame  courfc  for  great  part  pf  the  way. 

A  (hip  cannot  legally  fail  from  port  to  port  without  convoy,  unlefs  (he  is  bound 
from  port  to  port. 

If  a  convoy  has  failed,  a  (hip  cannot  legally  endeavour  to  overtake  it. 

The  ttat.  43  Geo.  3.  c.  57.  does  not  avoid  policies  on  (hips  failing  without  convoy, 
unlefs  the  parly  iolcrtftcd  in  the  infurance  was  piivy  to  or  inftrumental  in  the  fiuliof 
without  convoy*  „     ^ 

♦ 


COHBN 


<:aSES  in  EASTEit  TERM 

foyage  for  a  conGderablc  part  of  the  diftance,  was  f«iti« 
cfent ;  and  tnfifted  on  the  inconvenience  to  the  com** 
merce  of  the  country ywhich  would  follow  from  any  other 
HiMCKLEt.  i  conftru£tion }  Gnce  to  many  parts  of  the  globe  convoys 
were  appointed  only  once  or  twice  in  a  year,  thongh 
numerous  opportunities  might  offer  of  joining  a  convoy, 
which  would  proteA  the  vcficl  for  a  great  part  of  the  dif« 
tance.  The  Mediterranean  convoy  would  proteA  this 
vefiel  as  far  as  the  Azores.  Even  in  the  ftri£ier  cafe  of 
a  warranty  to  fail  with  convoy,  the  warranty  was  fatif^ 
fied  by  failing  with  a  convoy  to  fuch  latitudes  to  which 
convoy  is  ufually  appointed,  though  ihort  of  the  whole 
diftance.  As  this  was  a  highly  penal  ftatute^  nothing 
was  to  be  prefumed  againft  the  Plaintiff,  and  it  did  not 
appear  that  the  Mediterranean  convoy  had  apt  orders  to 
proted  this  veiTel.  The  z€t  contains  two  moft  material 
exceptions :  by  the  one,  veilels  are  permitted  to  pro- 
ceed  to  join  convoy }  by  the  other,  they  are  permitted 
to  fail  from  port  to  port.  If  a  failing  with  the  Mediter' 
ranean  convoy  is  not  fufflcient,  it  may  fairly  be  prefumed 
that  the  Union  failed  from  Port/mouth  in  pi^rfuit  of  the 
\^uebec  convoy,  which  (he  might  legally  do;  for  if  (he 
might  not  purfue  the  convoy  fo  long  as  there  was  any 
reafonable  hope  of  overtaking  it,  neither  could  (he  have 
joined  it  if  (he  had  arrived  in  the  Dawns  juft  as  the  con- 
Toy  had  broken  ground,  and  was  getting  under  weigh  { 
nor  could  (hips  come  out  of  Poole^  Plymouth^  or  Falmouth^ 
to  join  the  convoy  as  it  pafTed;  and  it  is  therefore  to  be 
prefumed  that  the  Unum  was  loft  either  while  (he  was 
purfuing  the  ^ebec  convoy  from  port  to  port,  or  after 
(he  had  joined  it.  [^Lawrence  J.  obferved  that  the  con-* 
voy  had  orders  to  C9II  for  (hips  off  the  three  ports  men« 
tioned,  and  that  they  were  therefore  ports  of  convoy.] 

Btfl  Serjt.  contrite  was  (topped  by  the  Court.  ' 

Mans- 
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Mansfield  C.  J.    On  the  whole  purriew  of  the  %€tf      >    l8o8. 
itappean  that  the  failing  with  convoy  which  it  rcqutreSy       ^n^"*^ 
mutt  be  a  failing  with  conroy  for  the  Fojage,  or  for  fo  v. 

loDga  part  of  the  voyage  as  conroy  it  ever  appointed  to  BIinckht. 
go.  In  a  letter  which  the  captain  wrote  to  the  Plaintiff, 
he  exprefled  a  very  faint  hope  that  he  (honld  meet  with 
the  cooroy  at  Falmouth.  Bat  he  does  in  h6t  fail  from 
Ptrtfmytb  to  Falmotttb,  without  ^a  convoy  bound  for 
^hc.  It  ia  argued  that  he  may  fail  from  port  to 
port  without  convoy :  but  the  a£k  does  not  fay  that,  am- 
leff  he  was  hund  from  port  to  port.  The  exception  in 
the  6th  fcdlion  is,  for  vefiels  hund  from  port  to  port. 
The  next  argument  ufed  is,  that  the  captain  may  legally 
endeavour  to  overtake  the  convoy  {  but  if  he  may  try  at 
all,  why  may  not  he  continue  to  try,  till  the  convoy  ia 
arrifed  within  the  laft  ten  miles,  or  even  the  laft  mile  of 
the  voyage  ?  Such  a  conftru£iion  would  wholly  defeat 
the  purpofes  of  the  a£b.  This  then  is  a  failing  contrary 
to  the  aA,  and  avoids  thespoltcy. 

Heath  J.  I  am  of  the  fame  opinion.  It  is  im« 
poflible  to  fupport  the  prefect  policy  of  infurance  con« 
fiftently  with  this  ad  of  parliament.  A  failing  with  the 
Mediterranean  convoy  is  not  fufficient^  but  indeed  it 
hardly  appeared  by  the  evidence,  whether  the  (hip  failed 
with  any  convoy  at  all.  She  was  feen  failing  with  other 
(hips,  but  there  was  no  evidence  of  any  falling  inftruc* 
tions  having  been  given  to  her.  It  is  faid  the  veflel 
might  legally  attempt  to  overtake  the  convoy  at  -Fa/- 
fii9utb.  But  it  was  a  mere  fuppoGtion  that  the  convoy 
tnight  be  there  j  and  by  the  fame  rcafoning,  if  the  con- 
voy had  failed  from  thence,  (he  might  purfue  it  further, 
without  any  limitation. 

Lawrence  J.    I  am  of  the  fame  opinion.    The  fame 

conftrudion  which  has  prevailed  in  queftions  upon  po- 

Vot.  I.  T  licics. 


2S4 


t8o8. 

COHKN 

V, 

Hinckley. 


CASES  IN  EASTER  TERM 

licteSf  as  to  the  meaning  of  a  failing  with  convoyi  is  the 
true  conftruAion  of  this  aA.  The  end  of  the  ad  ii|  to 
prqtedl  the  conamercc  of  the  country  againft  the  depre- 
dations of  the  enemy.  The  Lords  of  the  Admirahy  are 
the  perfons  mod  likely  to  know  what  fort  of  proteAion 
will  probably  fuffice  for  that  parpofe,  and  to  what  point 
it  ought  to  cootinne.  In  fome  cafes  it  is  not  neceflary 
that  it  (houtd  continue  for  the  whole  Toyagc.  But  it  is 
their  'province  to  regulate  this  point.  That  was  the  rea« 
foning  adopted  hy  Lord  Mansfield  in  the  cafe  of  H'tthert 
y.  Pigou^  B.  R.  Eafter  term  23  Gio%  3.  2  Parh^  6  edit.  443* 
and  it  feeoM  applicable  here. 


Chambee  J.  This  cafe  is  within  the  terms,  aod 
obvioufly  within  the  policy  of  the  zSt,  and  though  the 
zSt  is  to  many  purpofes  penal,  yet  it  is  to  a  certain  de- 
gree  a  remedial  aA,  direded  to  a  great  objeft  of  public 
policy,  and  we  cannot  do  it  away  on  account  of  the  hard- 
lliip  of  the  cafe. 

Rule  abfolatc. 


An  attorney 
fued  with  his 
wife  for  a  debt 
Incurred  by  her 
dumfola^  lofes  his 
privilege. 

Nor  is  bis  wife 
entitled  to  be  dif- 
cbarged  out  of 
cuftody  00  mefne 
procefsy  if  arreft- 
ed  with  her  huf-. 
band. 


RoBARTs  and  Another  v.  Mason  and  Wife. 

HTHE  Defendants  having  been  arrefted  for  a  debt  cofi- 
tra^d,  as  it  was  fworn,  by  the  wife  while  fole» 
Befi  Serjt.  had  on  a  former  day  obtained  a  rule  n^  for 
difcharging  them  both  out  of  the  cuftody  of  the  (beriff, 
upon  entering  a  common  appearance,  on  an  affidavit  of 
the  Defendant  Mafon^  which  ftated  that  he  was  an  attor* 
ney  of  this  court,  and  that  .he  believed  the  aQion  was 
not  commenced  on  account  of  any  debt  contraded  by 
his  wife  while  fole,  but  on  account  of  fome  pecuniary 
tran&Aion  between  the  PlaintiA  and  his  wife  fiace  her 

marriigey 
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marriage,  fbc  being  a  bookfeller  and  fole  trader  by  the  i8c8. 

caftom  of  London^  and  (till  dealing  with  the  PUintiffa, 
who  were  her  feparate  bankers,  under  the  fame  name 
which  (he  bore  before  her  marriage  with  the  Defend- 
ant. 

Shepherd  Setjt,  now  (hewed  caafe  againft  this  rule* 
When  an  attorney  is  ftied  for  a  debt  of  his  wife,  incurred 
berore  marriage,  he*;}ofes  his  privilege.  In  etery  cafe 
where  an  attorney  is  fued  in  outer  droits  he  lofes  his 
privilege.  Pcwle's  cafe,  Dyer^  377.  It  is  the  fame 
whether  he  is  fued  for  a  debt  of  his  wife  accrued  before 
marriage,  or  whether  he  permits  her  after  marriage  to 
trade  under  another  name  than  his  own,  and  incur  debts 
as  \  feme  file. 

«*. 

Bejl  Serjt.  in  fupport  of  the  rule,  contended  that  both  ^ 
were  entitled  to  their  difcharge :  the  Defendant,  a  prac- 
tiCng  attorney,  is  fued  in  a  plea  in  which  his  wife  mu(t 
neceflarily  be  joined,  the  debt  having  been  contraAed 
before  marriage.  The  reafon  of  Powle's  cafe  was,  that 
he,  being  a  clerk  of  Chancery,  and  fued  with  his  wife  in 
this  court,  claimed  his  writ  of  privilege  for  himfelf  and 
her :  it  was  refufed,  becaufe  the  wife  had  no  privilege  of 
Chancery,  nor  was  (he  compellable  to  anfwer  there.  A 
member  of  the  Houfe  of  Comny}ns  cannot  be  arrefted, 
but  he  may  be  fued,  and  common  prbcefs  (hall  iifue 
againft  him.  So  a  wife  may  be  fued  with  her  huiband 
for  her  debt  contra£lcd  before  marriage,  but  (he  cannot 
be  arrefted ;  and  in  this  very  term  the  Court  made  a 
rule  abfolute  with  cofts,  to  difcharge  z/eme  covert  who 
was  fued  in  the  fame  writ  with  her  hufband,  for  a  debt 
of  the  wife  contraAed  before  marriage  {a), 

{a)  Nevjcofne  v.  ffornilonver.     not  been  arrefted*  but  the  wife 
b  that  cafe  the  hufband  had    was  arretted  alone. 

T  %  Mansfibxjo 
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MANBFitLD  Ch.  J.  Ift  thW  cafc  tio  proceediiiKft  co«M 
he  kid  •gainft  the  huibaiidy  oiberwtfe  than  jointiy  with 
the  Wife :  and  how  cmld  the  Plaintiffii  proceed  againft 
the  wife  by  attachmefit  of  privilege  f  They  could  pro- 
ceed agaihft  the  hulbaod  and  wife  jointly,  by  the  com- 
mon writ  only.  And  if  that  is  the  proper  proceft,  then 
the  antft  follows.  An  attorney  is  not  entitled  to  hit 
pririlege  when  he  is  fued  with  his  wife  for  a  debt  incur* 
ltd  hj  the  wife  before  her  marria^. 

Heath  J.  An  attorney,  if  fued  with  another,  lofes 
his  pririlege :  othe'rwife  there  muft  be  two  anions  in- 
Head  of  one.  The  Plaintiff  may  arreft  both  hafl>and 
and  wife,  and  the  hufband  muft  put  in  fpecial  bail  for 
both.  Formerly,  even  in  parliament,  the  privilege  wu 
not  allowed  to  a  member  when  he  was  fued  with  ano- 
ther) and  it  is  within  my  memory,  that  the  late  Mr. 
Wallace  advifed  a  proceeding  under  the  fuppofition  that 
this  order  was  not  obfolete,  in  confequeoce  of  which 
be  receired  notice  that  a  motion  would  be  made  agaioft 
htm  in  theHoufe  of  Commons. 


Lawrence  J.  There  could  not  be  two  feparate  ac- 
tions againft  the  hu(band  and  wife  for  this  caufe :  there- 
fore the  couife  which  the  Plaintiffii  have  purfucd  is  pro- 
per. The  following  is  a  manufcript  note  of  the  late  Mr. 
Juftice  Gwld  on  the  pnkftice.  <<  Special  bails  fim 
eovtrU  Not  1  unlefs  the  hufband  is  alfo  arretted,  and 
then  fpecial  bail  (hall  be  put  in  for  both.  But  (he  muft 
be  dearly  a  wife :  aliUr  if  dubious,  or  if  Ihe  hag  aded 

Rule  difcharged. 


IX  theFortt-eighth  Tear  of  GEORGE  III. 


KiNDCRLEY^   Demandant.'  Domvillb,  Tenant.        Jlfqra?- 
Sir  G.W.  Bamppyloe  Bart,  and  G.  W.  Bamp- 

FYLDE  Efq.  Vouchees. 

A  N  indenture  of  bargiin  and  f^le  enrolled,  for  mak-      A  common  re- 

in^  a  tenant  to  the  precipe^   to  the  intent  that  a  eofcrymiybc 

common  recovery  might  be  fu6fered,  comprifed  {inter  alia)  f  °^"      j^  ^  \f  ^ 

the  manor  of  Rampijbam^  a  capital  meiToage  and  farnut  paHfli  in  which 

ind  divert  meffuages,  mills  and  tenements,  late  in  the  p«rt  of  the  pre* 

poffcOiun  of  7.  IFaUace,  in  the  parifli  of  RampiAami  the  n»5fe«  !•«.  if  i«  i* 
.         ,   .  l^..,^  i-  .A'  fworn  that  the 

aoictj  of  the  manor  of  Ch$//roam,  a  farm  and  divers  te-  ^^g,  |,  ^y^^wj 

cements  in  Cbilfroom^  late  in  the  pofleffion  of  G.  Gollyp^  whhin  the  iame 
sod  a  moiety  of  divers  mcffuaj^es*  farms  and  tenements  county. 
10  Chi/room^  all  in  the  county  of  DorfH,  and  aifo  all  oihcr  ,^  ^J^^^  e Itire^r^" 
the  manors,  hrreditamentSi  moieties,  and  Ihar^s  o^  here*  of  the  pr«inifct  * 
ditamenrs,  of  the  bargainors,  Sir  Charles  IVarnvici  Bamp-  not  comprized  in 
J}lde  and  George  Warwick  Bampfylde,  or  eiihcr  of  them,  in  ^^^  ^«^  ^^  "*^« 
the  feveral  pari(bes  of  Rampijham^  Cbilfroomi^xA  Wrax^  ^^^^^  and  com* 
ollf  or  clfewhere  in  the  county  of  Dorfei.    The  recovery  prixed  in  the  re- 
fuffered  was  of  the  m^not  of  Rampi/bam^  335  acres  of*  cowy  hythede- 
land,  200  acres  of  meadow,  195  acres  of  pafture,  and    <;"P^»^°  ^^^^^^^"^ 
60  acres  of  wood,  a  moiety  of  the  manor  of  Chilfroom^  a  convfyingpartiet 
moietj  of  40  mefluages,  5  milU,  37  gardens,  339  acres  are  all  alive  and 
oflandi  aao  acres  of  meadow,  231  acres  of  wfture,  fonfcn»'nKf  and 
•  r  .'  .      ^...^  «       .it  .  itwfwomthey 

and  30  acres  of  wood,  in  Chtl/rooin,  Ramptjbam,   and  jnt^ndcd  the  pre- 

WraxalL  mifes  (hould  pafi. 

Shepherd  Serjt.  moved  to  amend  this  recovery  by  fub- 
ftituting  the  following  defcription.  <<  The  manor  o^ 
<'  Rampi/bam  with  the  appurtenances,  and  a  moiety  of 
'^  the  manor  of  Chilfroom  with  the  appurtenances,  and 
"  50  mejuages^  50  gardens^  20  nwV//,  650  acres  of  landf 
"  400  acres  of  tneadov)^  400  acres  of  pafture^  1 00  acres  of 
*'  tiMoJ,  100  acres  of  furze  and  heathy  and  like  wife  a 

T  3  «  moiet  J 
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180&;         <<  moiety  of  40  mefiuages,  5  mills,  37  gardens,  iic!*  as 
*      ^"^       before,  *'  with  the  appurtenances,   in  Rampifiam^  Wejl 
V.  <'  Chilborougb^  and  Chilfroom^    He  moved  this  upon  an 

DoMviLLi.  affidavit,  which  ftatcd,  that  it  was  intended  to  comprire 
in  the  recovery  all  the  parcels  mentioned  in  the  faid  io- 
denture ;  but  that  by  miftake  the  mefluages  and  mills  in 
Rampijbam  were  omitted :  and  further,  that  by  a  miftake 
in  the  indenture  itfelf,  a  tenement  in  the  occupation  of 
J*  Wallace  Was  defcribed  as  being  in  Rampi/bam^  when 
in  fa£^,  although  within  the  manor  of  Rampijbam^  it  was 
fituate  in  the  pariOi  of  WeJI  Chilborough  \  and  that  by  a 
further  miftake,  the  deed  fpecified  only  one  meffuage  or 
farm  in  Cbilfroomf  JFormerly  in  occupation  of  G.  Gollup, 
but  that  in  fad  Sir  C.  fF.  Bampfylde  and  G.  W.  Bampfylde 
were  at  the  time  of  executing  the  faid  deed  pofTciT^d  of 
divers  entire  meffuages,  farms,  lands,  tenements,  and 
hereditaments  in  Cbilfroomf  which  were  intended  to  be 
comprifed  as  well  in  the  bargain  and  fale,  as  in  the  re- 
covery ;  but  which  are  omitted  in  the  bargain  and  fale, 
and  defcribed  in  the  recovery  as  moieties  only  ;  and  that 
the  parties  were  all  alivCi  and  confenting  to  the  amcnd« 
ment. 

Tbi  Court  having  firft  required  an  affidavit  that  the 
parifli  of  Weft,  Chilborougb  lay  wholly  within  the  county 
pf  Dorfetf  permitted  the  amendment. 


9 

IN  THE  FORTT-EIGHTH  TeAR  OF  GEORGE  III. 


Hunt  v.  Bridgeford.  Ma§%z. 

^EST  Scrjt.  had  on  a  former  day  obtained  a  rule  fij/s      The  Plaintiff 

to  change  the  venue  from  London  to  Lancafter  upon  £^^^  ^  ,  ^-  ^' 

the  ufual  affidavit,  that  the  caufe  of  a£lkm  arofe  in  Lan^  davit,  made 

cafitr^  and  not  in  London^  or  elfcwhcrc.  ^o*"  ^''«  P"«" 

pofe  of  changing 
the  venue,  to  be 
Shipbird  Serjt.  (hewed  caufe,  upon  an  affidavit  that  untrue,  and  the 

the  caufe  of  aftion  arofe  in  Surry,  Middle/ex,  and  London^  ""^«  of  *^on 

and  no  part  thereof  in  Lancafter^  or  elfcwhere ;  and  that  ^^^^^  >n  more 

theadion  was  brought  for  goods  fold  by  the  PlaintifF,  that  in  which 

rcfiding  in  MiddUfix,  and  delivered  to  the  order  of  the  the  venue  was 

Defendant,  part  at  Cotton's  wharf,  in  Surry,  and  the  reC  ^*i^!  ^^^  ^°"'^ 
J     ,    ^  .*,'.,      ,         „      ,        /*  ,     ,       retained  the 

one  m  Crtpplegate,  in  London,     He  therefore  prayed,  that  ^enue  upon  the 

a3  he  had  falGfied  the  Defendant's  affidavit,  he  might  be  Plaintiff's  under- 

permitted  to  retain  the  venue,  without  an  undertaking  *«^^^»» '"  *^^ 
•  *      . .  .      r      f  it       .     I  x>  .•    alternative,  to 

to  give  material  evidence  in  London  j  and  he  cited  CmU     j^^  material 

land  V.  Champion,  7  7*.  JR.  205.  evidence  in  fome 

one  of  the  conn- 

Btft,  contri.  tie.  where  the 

caufe  of  adttoB 


Heath  and  Chambrb  Js.  were  inclined  to  think  the 
undertaking  ought  to  be  required,  in  order  to  fupport  an 
uniformity  of  prafiice. 

Lawrence  J.  obfervcd,  that  in  i  H.  BL  216.  French 
V.  Coppinger,  an  affidavit  that  the  caufe  of  aAion  arofe 
where  the  venue  was  originally  laid,  was  held  not  fuffi- 
cienl  to  retain  ihe  venue,  without  an  undertaking ;  and 
the  pradice  had  been  thought  fo  eflential,  that  in  order 
to  fatisfy  the  exigency  of  a  particular  cafe,  Lord  Loughs 
hrough  C.  J.  coofidered  evidence  that  the  caufe  of  a£tion 
arofe  in  France,  to  be  a  fatisfaAion  of  the  undertaking 
T4  to 


arofe. 
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i8o8»        to  gire  material  evidence  m  Zandon.    Gnmrd  ▼•  Bi  Rm* 

CuTm  adv,  vulU 


Hunt 

V. 

BaiDGEFoao. 


Manifield  C.  J.  on  this  day  obferired,  that  in  the 
cafe  of  Collins  and  Jacobs^  3  Bof.  f^  Pull.  579.  no  fuch 
undertaking  had  been  reqaired,  and  although  the  fubfe- 
quent  cafe  of  Clarh  v.  Reed^  i  New  Rep.  3  io«  might  in 
fome  meafure  feem  to  (hake  the  authority  of  that  deci- 
£on|  it  waa  not  contrary  to  it ;  for  the  chafing  of  the 
affiances  in  London  was  certainly  no  part  of  the  caufe  of 
afUoOy  but  a  fubfcquent  matter.  In  this  cafe»  it  would 
be  very  hard,  if  a  man  who  has  two  caufesof  aAioni.the 
one  in  Surry^  and  the  other  in  London^  (houldf  unlefs  he 
undertakes  to  give  evidence  in  b6th|  or  even  in  one  of 
thofe  counties  exciufively,  be  obliged  to  carry  his  caufe 
to  be  tried  in  Lancafitr.  The  obj;£l  of  tlie  undertaking 
was  only  to  give  fuch  evidence,  as  would  (hew  the  falfe- 
hood  of  the  affidavit  made  to  change  the  venue,  and 
fince  that  had  been  done  here,  it  was  fit  that  an  alterna- 
tive undertaking,  to  give  material  evidence  either  in 
London  or  &urrj^  fliould  be  held  fufficient  to  difcharge 
the  rule.  The  alternative  mud  not  include  Middle- 
/#x,  for  the  goods  never  came  to  the  Defendant's  handi 
there. 

Rule  difcharged,  the  Plaintiff  undeff 
taking  to  give  material  evidence  ia 
London  ot  in  Stsrrj. 


IN  THE  FORTTEIGHTH  YSAR  09  GEORGE  IIL 


Akscomb  v.  Shore*  /  ^^  s^ 

THE  PlatntifFprefcribed  for  common  of  paftiure  upon  If  a  commoner 
Hampton  common  for  all  cattle  levant  and  couchant  P«fa^^«>nr|gbl 
upon  his  ancient  mrffuagc,  Wf.  as  appurtenant  thereto^  mcffM«c^"*b 
and  declared  that  the  Defendant  waa  bound  by  reafon  of  done  by  the  De- 
lis  occapatioQ,  to  repair  the  fence  of  his  dofe  contiguous  fendant  for  his 
to  the  common,  and  permitted  it  to  be  ruinous,  whereby  ^"^hlchlTb? 
the  Plaintiff's  cattle  efcaped  into  the  clofe  for  defc&  of  Deicial  to  all  the 
fences,  and  the  Plaintiff  hft  the  ufe  of  them.     Another  commoners,  an* 

count  dated  that  tKe  Defendant  had  taken  the  Plaintiff's  ^^jj*' co«moner, 

who  claims  by  a 
cattle  damage  f^afant,  and  that  while  he  was  flill  in  fimilar  prelcrip* 

poflcftion  of  them,  the  Plaintiff  tendered  him  ioi«»  which  tion  in  right  of 
was  a  reafonable  compenfaiion,  and  requefted  him  to  ""otJ^w  tene- 
teftore  the  cattle;  and  although  the  Defendant  could  ^^^i^m,  is  not  a 
snd  ought  to  have  accepted  the  compeoiatioQ,  and  re«  competent  wit* 
ftorcd  the  cattle,   he  detained  the  fame  untU  he  had  J«J»  »•  P^vc  the 
compelled  the  Plaintiff  to  pay  the  larger  fum  of  five  goi-     So  adion  lien 
neasin  order  to  regain  the  poffri&on  of  them.    The  De-  againft  one  who 
fcndant  pleaded  the  general  iffue.     At  the  trial  of  thU  J^J^J'^Jf^J?** 
caufe  the  Plaintiff  called  four  witnefles,  inhabitants  of  fo,  imponndlng 
Hamptotif  who  depofed,  that  all  inhabitants  in  Hampton  tbrm,  inftead  of 

paying  church  and  poor,  bad  a  right  to  turn  their  cattle  ■ccepiing  acora. 
^         ,  _-  .,  ,.       .       penfation  fbr  the 

upon  the  common.    He  was  proceedtog  to  call  other  damages  ten- 

witneffes,  but  they  being  alfo  inhabitants,  the  Defendant  dered  before  the 

objefted  that  non^  of  them  were  admiffible^  upon  which  cattle  wereim- 

the  PlaintiflF  fubmitted  to  a  nonfuit.  pounded. 

Sillan  Serjt.  on  a  former  day  had  moved  to  fet  afide  * 

the  nonfuit  on  two  grounds,  ift.  That  he  was  entitled 
to  recover  on  the  lad  count :  but  the  Court  were  clear 
that  the  adlion  would  not  lie.  IHeati  J.  cooipared  this 
to  the  attempts  which  had  been  fometimes  made  impro« 
perly  to  introduce  the  adion  for  money  bad  and  re« 

ceived  i 
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ceived ;  if  it  could  be  permitted,  it  woald  put  an  end  to 
all  ipecial  pleading.]  2d,  Whatever  abfurd  notions 
thefe  witnefles  might  entertain  of  the  nature  of  thdr 
common  rightSi  they  were  not  called  with  the  intent  to 
prove  a-  general  common  righ^  in  all  inhabitants,  nor  any 
cuftomary  right,  but  only  a  prefcriptive  right  appurtenant 
to  a  particular  tenement ,  and  in  fuch  a  cafe  it  is  no  ob- 
je£iion  to  the  competency  of  a  witnefs,  that  he  is  a  com-' 
moner  in  refpe^l  of  another  tenement.  The  Court 
granted  a  rul«  nifi  upon  this  ground. 

Shipberd  &eT]t.  would  now  have  (hewn  caufe,  but  was 
(topped  by  the  Court. 

Bfft  and  SeU$n  SeT]ts•^  in  fupport  of  the  rule,  admitted* 
that  in  a  cafe  where  right  of  common  was  claimed  by  cuf- 
tom,  thefe  witne(re8  could  not  have  been  heard;  but 
where  the  claim  is  by  prefcription,  in  right  of  a  particu- 
lar tenement,  inafmuch  as  the  record  of  the  judgment 
could  not  be  evidence  for  or  againft  them  in  any  anions  of 
their  own,  to  which  it  is  eflcntial  that  both  parties  to  the 
record  muft  be  the  fame,  they  were  admiflible  witnefles. 
The  qucftion  merely  was,  whether  the  owner  of  the  adja- 
cent land,  or  the  commoner,  was  to  repair  this  hedge. 
From  the  very  nature  of  the  interefl:,  it  cannot  lie  upon 
the  commoner  to  repair  it. 


Thi  Court  held,  that  the  queftion  to  be  conGdered  was, 
whether  the  commoners,  having  a  common  intereft  in  the 
prefervation  of  this  hedge,  could  be  competent  witnefits 
for  each  other.  It  might  be,  that  no  one  was  bound  to 
repair  it.  It  might  be,  that  a  hayward  was  ufualiy  paid 
by  the  commoners  to  keep  their  cattle  on  the  common. 
But  the  prodttdlion  of  this  record  would  be  evidence  for 
another  commoner  that  the  occupier  of  the  adjacent  land 
was  bound  to  repair  this  fence.  The  commoner  there- 
fore 
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fore  would  derive  an  advantagCi  by  exonerating  himfelf 
from  the  charge  of  maintaining  a  hayward,  if  he  could 
throw  on  this  Defendant  the  charge  of  repairing  the 
hedge,  and  cohfequently  ht  was  interefted  in  the  event 
of  the  fttiti  and  properly  rejedled. 

Rule  ^fcharged.^ 
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Doe,  on  the  Demife  of  Sarah  Thwaites,  Mat-        ^^y  3«- 
THEw  Need  and  Margaret  Ann  his  Wife, 
and  Thomas  Thomason^  v.  John  Over,  Ann 
Armstrong    Widow,     William    George 
Bates,  and  William  Gazeley. 

THIS  was  an  ejeftment  fcJr  certain  mefluages  in  Mid-     Under  a  devife 

d/ffix,  tried  before  Mansfield  C.].  at  the  Sittings  ^^'^^t^^^JJ^^^^^ 

after  laft  Hilary  term  at  Wejlminfier^  when  the  jury  found  tions  on  ntyjide, 

a  verdia  for  the  Plainti£F  for  two-thirds  of  the  premifci,  all  thofc  (liall  take 

fubjca  to  the  opinion  of  the  Court  upon  the  qucftion,  ''**^  '^^"^^  ^ 

whether  the  Plaintiff's  leffors  were  entitled  to  any  and  fonal  cftatciindcr 

what  proportion  of  them,  under  the  circumftances  of  the  the  ftatute  of 

following  cafe.  diftributions. 

Tbmas  Cox,  being  feifed  in  fee  of  the  premifes,  as  a      ^'  ""f '"  }^^ 
^  o  r  f  maternal,  as  in 

purchafer  thereof,  by  his  will  duly  attefted,  <^  devifed  and  the  paternal  line. 

bequeathed  all  fuch  property  as  he  (hould  be  poflefled  of      And  the  devife 

athisdeccafc,  (except  his  freehold  eftates,)  to  his  wife  fp«k8,atthe 
..       ^  .      ,       ^.  .     ,  .  timcofthctefta- 

Mary  Cox  as  to  be  her  fole  property.     And  he  gave  to  ^q^*,  ^^^^^  ^^^ 

her  all  his  freehold  eftates  during  her  natural  life,  and  at  at  the  time  of 
her  deceafe  to  be  equally  divided  amongft  the  relations  on  framing  the  dc^ 
hisjidi*     And  he  did  at  prefent  defire  his  wife  to  give  to      Therefore  one 
his  neareft  relation  on  his  ftde  five  pounds,  to  be  paid  to  who  was^  related 

him  by  her  foon  after  his  deceafe."     The  teftator  died,  in  equal  degree  at 

the  time  of  mak- 
ing the  will,  having  died  before  the  teftator,  leaving  a  fon,  the  fon  was  held  not 
entitled  to  a  (hare>  as  a  relation. 

leaving   . 


J 
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leaymg  his  widow  farvWiog  him,  and  his  neareft  reb- 
tions,  three  firft  couGos,  viz.  Mrs.  Bamit  his  father's 
fitter's  daughteri  and  Jynfwortb  Thwaite^  and  jlnu 
Tbwaitis^  his  mother's  brother's  childreD*  The  two 
latter  died  during  the  life  eftatc  of  the  teftator's  wi<)ow. 
When  the  teftator  died,  his  heirs  at  law  were  Mrs.  Bar" 
reit  and  Join  Giford,  Mrs.  Barrett's  fitter's  fon  :  Sarai 
Thwaites  and  Margatet  Ann  Need,  two  of  the  leff  )rs, 
were  the  heirs  at  law  of  Aynfwortb  Thwaites  i  and  TTfo- 
mas  Thomafin^  the  other  leflbr^  was  the  heir  at  law  of  Ann 
Thwaites^ 


Beft  Serjt.  in  fupport  of  the  verdiA,  ebfervcd,  that 
the  word  <*  relatioaat"  confidercd  by  itfclf,  takes  in  all 
who  are  in  equal  degree,  %nd  mutt  alike  comprehend  the 
maternal  and  paternal  line.    The  words  "  on  my  fide" 
create  a  neceflity  of  contra  ft ingfome  one  clafs  of  relsp 
tions  with  another ;  but  the  obvious  meaning  is,  that  the 
teftator  meant  to  contratt  his  own  relations,  both  mater- 
nal and  paternal,  with  thofe  of  his  wife,  to  whom  he  had 
abfolately  bequeathed  all  his  perfonal  eftate }  and  there- 
fore, contemplating  that  it  would  probably  go  to  her  re- 
lations, he  direAs  that  hit  freehold  eftates,  which  alfohe 
had  giren  her  for  her  life,  (hall  after  her  deceafe  be  di* 
vided  amongft  the  relations  on  his  fide,    it  is  plain  that 
he  did  not  mean  to  die  inteftate  as  to  this  property,  he 
has  peculiarly  excluded  the  heir  at  law  by  the  word 
<<  relations »"  and  the  words  <^  equally  to  be  divided," 
clearly  (hew  that  the  teftator  dcftincd  the  eftatc  to  mors 
than  one,  and  therefore  did  not  mean  to  confine  it  to  his 
father's  fifter's  daughter.    Anon,  i  P.  Wms,  327.,  where 
one  devifes  his  perfonal  eftate  to  his  relations,  without 
faying  what  relations,  if  (ball  go  to  all  fuch  as  would  take 
by  the  ftatute  of  diftriboiioos.    Therefore  by  relatioas 
generally,  are  meant  the  neareft  relations.     Dms  v* 
Bayhy,  I  Vef.  8+,     Pyt  v.  />/,  \  Vef.  336.     There  it 

8  was 
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wii8  a  devife  of  real  and  petfonal  eftate  to  the  neareft 
relation  of  the  teftatrix  of  the  name  of  Pyot,  and  the  ar- 
gament  in  favour  of  the  heir  at  law,  drawn  from  the 
uncertainty,  was  much  prefTed }  Lord  Hardwiche^  Chan- 
cellor,  faid,  ^*  A  devife  is  never  conftrned  abfolutely  void 
for  uncertainty,  but  from  neccflity.*'  He  admitted  <<  that 
if  there  were  a  neceflity  to  take  the  devife  to  relate  to  a 
fingle  pcrfon,  there  might  be  fuch  uncertainty  there^ 
but  he  did  not  take  it  fo,  but  held  that  relation  was 
nmen  colle&ivum^  as  much  as  hnr  or  kindred.*^  Here 
that  difficulty  does  not  exift,  for  the  devife  is  to  rela« 
tionSi  in  the  plural,  and  where  the  teftator  means  to 
give  a  legacy  to  one,  he  ufes  the  word  relation  in  the 
fingular.  The  cafe  of  Taylor  v.  Sayer^  Cro.  El.  743. 
which  was  a  devife  to  his  iflue,  and  held  void,  is  noticed 
by  Bridgman  C.  J.  in  the  cafe  of  Bate  v.  Amherjt^  T. 
Ray,  83.  and  is  denied  to  be  law.  In  Jf^iU^s  cafe, 
6Ce,  17.  j>/it  was  held  that  a  devife  to  a  man  "  and  his 
children*'  (hould  have  given  an  eftate  tail  to  the  father^ 
if  no  children  had  been  in  effe^  but  that,  the  children  be* 
iog  in  ejje^  all  the  iflue  took  a  joint  eftate  for  life*  Crof^^ 
ley  V.  Clare^  Amh.  397.  was  a  devife  of  freehold  to  de« 
fcendantS}  and  Sir  Thomas  Clarke^  M.  R.  held  it  to  ex- 
tend to  all  who  proceeded  from  the  body,  and  faid  that 
the  Court  had  no  other  rule  to  go  by,  than  the  ftatute  of 
diftributions,  for  expounding  the  word  '<  relations.'' 


1808. 

Doe  dem* 

Thwaites 

and  Others 

tr* 

Over 

and  Others. 


Heywood  Serjt.  contra*  Either  the  devife  is  to  be 
reftri&ed  to  the  relations  ex  parte  paterndf  or  is  wholly 
iroid  for  uncertainty.  A  bequeft  of  perfdnal  property 
*'  to  relations"  would  have  been  void  for  uncertainty  be« 
fore  the  ftatute  of  diftributions,  and  now  the  analogy 
from  that  a£l  is  only  applied,  becanfe  a  court  of  equity 
confiders  fuch  a  bequeft  as  an  inte/lacy.  But  another 
ftep  muft  be  gained,  before  the  fiime  rule  can  be  ap« 
pUed  to  real  eftate.    For  there,  unlefs  it  is  clearly  fliewn 
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Dob  dens. 
Thwaxtes 
and  Others 

Over 

and  Others. 


by  the  deTife  who  (ball  have  the  eftate,  thei  heir  (hall  have 
it.  In  the!  cafe  of  Pyot  v.  Pyot^  Lord  Hardwich  was 
glad  to  avail  himfelf  of  fomethiog  arifing  upon  the  face 
of  the  will,  in  order  to  folve  the  difficulty,  and  faid, «  as  the 
<<  teftator  has  by  the  word  relations  indicated,  by  the  aid 
«'  of  the  ftatute,  to  whom  his  perfonal  property  (hall  go, 
"  we  will  follow  that  indication  of  his  will,  and  give 
<<  the  real  eftate  to  the  fame  perfons."  But  no  fach 
clue  is  afforded  here,  for  there  is  no  bequeft  of  perfonal 
property  to  his  relations.  The  words  **  on  my  fide" 
render  the  devife  yet  more  uncertain.  The  teftator  evi- 
dently means  to  exclude  fome  perfons,  and  either  they 
muft  be  his  maternal  relations,  or  the  uncertainty  is 
complete.  The  cafes  upon  real  eftate  devifed  to  '<  re- 
lations"  are  few.  3  July  1 732,  by  the  Mafter  of  the  Rolls, 
—Under  a  limitation  to  the  family  of  J.  5.  the  real  eftatts 
defcend  to  the  heir  at  law,  the  perfonal  eftate  goes  to  the 
next  of  kin.  MS.  note,  probably  of  the  late  Mr.  Ccx^  but 
the  decree  of  that  day,  upon  fearch,  has  not  been  found. 
Roach  V.  hamtnondi  Prec.  Chan.  401.,  was  a  devife  of 
real  and  perfonal  eftate  to  <<  relations ;"  but  the  rela« 
tions  filed  a  bill  for  the  perfonal  eftate  onlyi  which  (hews 
they  did  not  think  themfelves  entitled  to  the  real  eftate. 
iMansfifldCJ.  obferved,  that  equity  was  the  proper  jurif- 
diflion  for  the  recovery  of  the  perfonal  property,  but 
unlefs  the  real  eftate  was  burthened  with  fome  truft,  the 
Plaintiff  would  refort  to  a  court  of  law  to  recover  it  in 
eje£tment :  therefore  no  inference  could  be  drawn  from 
this  cafe.]  <<  Cambridge  Spring  Aifizes  1806,  before 
Grofe  J.  Doe^  on  the  Demife  of  Lincoln^  v.  Flower  and  Others. 
£je£tment  for  divers  meffuaees  brought  by  the  heir  at 
law  againft  the  devifees  in  poffeffion  under  the  will  of 
Robert  Farthings  upon  the  ground  that  there  was  fuch 
uncertainty  as  to  avoid  the  devife,  which  was  *<  to  my 
•'  brother  and  wife  for  their  joint  lives,  and  after  their 
*^  deceafC)  to  be  equally  divided  between  my  relations 
4  «« and 
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<<  and  their  relations/'    The  wife  died  firft ;  upon  the 

teftator's  deceafe,  Robert  Caftlt^  the  brother,   who  was 

executor, .  poflefied  himfelf  of  the  title   deeds.      The 

Plaintiff  obtained  a  verdi£^,  and  entered  Into  pofleffion. 

The  cafe  was  not  afterwards  moved.     He  then  filed  a 

bill  againft  the  executors  of  Robert  Caftle^  to  get  pofief^ 

fion  of  the  title  deeds.  The  Defendants,  in  their  anfwer, 

declare  their  readinefs  to  obey  the  order  of  the  Court, 

and  upon  the  hearing  before  the  Mailer  of  the  Rolls,  on 

the   loth  pf  July  1807,  a  decree  was  made  that  they 

Ihoald  accordingly  give  up  the  deeds.''    In  the  cafe  of 

Crqfrley  v.  Clare^   Sir  Thomas  Clarke  thought  the  word 

<<-  relations"  was  too  large  for  a  devife,  unlefs  the  (la- 

tute  could  be  called  in  aid.     In  Chapmatfz  cafe,  Djer^ 

333.,  the  dodrine  of  real  eftates  is  well  explained.   The 

words  there  were,  <<  I  will  the  houfe  that  7*.  Chapman 

liveth  in,  to  him/  and  he  to  pay  to  C.  C.  3/.  6/.  %d,  and 

elfe  to  remain  to  the  £01^/^.     Provided  always,. that  the 

hoofes  be  not  fold,  but  go  unto  the  next  of  the  name  and 

blood  that  are  males."  ,  And  it  was  held  that  the  fon  of 

Thomas  took  an  eftate-tail ;  and  that  by  the  word  <«  houfe" 

the  family  was  intended,  and  the  moft  worthy  and  oldeft 

perfon  of  the  family,    .The  fafe  rule  then  is,  that  upon 

fuch  a  devife  of  perfonal  eftate,  the  law  for  the  diilribu- 

tion   of  perfonal  eftate  Ihall  attach,  but  that  the  law 

which  regulates  the  defcent  of  real  eftate  fhall  attach 

upon  a  fimilar  devife  of  real  eftate.     And  the  premifes 

in  queftion  muft  therefore  defcend  to  the  paternal  heir. 

No  cafe  has  been  cited  in  which  the  ftatute  of  diftribu'* 

tions  has  been  called  in  aid  to  interpret  a  will  which  dif- 

pofes  of  real  eftate  only,  and  fuch  an   interpretation 

would  introduce  a  courfe  of  defcent  unknown  to  the 

law. 


1808. 

Dos  dero. 
Thwaites 
and  Others 

V. 

Oyer 
and  Others. 


Beji^  in  reply.     The  rules  of  defcent  will  remain 
wholly  unaltered  by  the  €onftru£tion  contended  for  :  the 

ftatute 


ifft 


CASES  tK  EASTER  TERM. 


i8oS. 

Dob  df  m. 
Trvaites 
and  Otbeft 

Otbe 
ndOtbcrt. 


ftatnte  is  relied  on  only  to  interpret  tht  defcrlpilo  perfofue^ 
If  the  word  **  relations'*  is  properly  (">  conftrued  with 
reference  to  one  defcription  of  property,  it  muft  bear 
the  fame  meaning  with  reference  to  all  othrr  defcrip« 
tions  of  property.  In  the  cafe  of  Pyot  v.  Ppt^  both 
forts  came  under  confideration :  and  the  c^fc  of  17329 
if  at  all  applicable,  muft  be  confidered  as  over-ruled  by 
that  deciGoUi  but  it  docs  not  appear  what  were  the  words 
pf  the  will  there.  The  five  pounds  are  given  clearly  to 
a  male,  and  be  muft  be  the  nearcft  relation ;  if  then 
Jljnfivorih  Tifvaiiii  was  entitled  to  this,  as  the  Defend- 
ant has  contended,  it  would  be  inconfiftent  that  in  one 
part  of  the  will  <*  relation"  fliould  mean  a  coufin  ex 
parti  matirnJf  and  in  the  next  claufe  (hould  be  deemed 
to  exclude  him.  If  that  bequcft  is  coUeflive,  this  cafe 
completely  coincides  with  that  of  Pyot  v.  Pyct^  and  calls 
in  aid  the  ftatute  to  explain  who  are  "  the  relations/'  for 
the  purpofe  of  taking  the  legacy,  and  fo  points  out  to 
whom  the  freehold  property  (hall  go.  The  cafe  in  Dyar 
does  not  applyj  for  there  it  was  plain  the  teftator  meant 
that  his  property  Oiould  not  be  divided,  but  (hould  re- 
main entire  to'the  head  of  his  family.  The  cafe  of  Doe 
r.  FUwer  was  a  mere  ni/i  prius  deciGon,  and  ought  not 
to  overthrow  well-eftabli(hed  authorities:  it  was  alfo 
materially  diftinguifliable,  for  there  was  no  perfonal  pro- 
perty to  introduce  the  aififtance  of  the  (latute  of  dillrl* 
butions.  That  devife  too  might  well  be  void  for  un- 
certainty, being  much  more  difputable  than  this,  for  it 
might  be  contended  to  comprehend  any  or  all  of  five  fa- 
milies, the  teftator*s,  his  brother's,  who  might  be  only 
bis  half-brother,  and  his  wife's,  u  well  on  the  father's  a| 
on  the  mover's  fide»  It  is  not  true  that  in  the  cafes 
cited,  there  has  been  a  quafi  inteftacy :  the  ftatute  of 
diftributions  has  been  called  in,  not  to  fupply  the  will| 
but  to  interpret  it. 


Cur*  adv*  vultt 
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Mansfield  C.J.  now 'delivered  the  opioion  of  the 
Court. 

(After  referring  to  the  language  of  the  wiU|)  Per* 
hapt  the  ftrongeft  argument  againft  the  devife,  is,  that 
it  is  uncertain.  The  queftion  here  turns  upon  the  ex- 
preiEon  **  relations  on  my  fide  :**  the  teftator  has  not  ia 
this  paffdge  faid  **  my  neareft  relations."  In  another  parr 
he  gives  five  pounds  to  his  neareft  relation.  The  date 
of  the  family  does  not  throw  much  light  upon  this  latter 
chafe;  but  we  may  guefs  that  he  meant  Ajnfivortb 
TbwaiteSf  who  was  his  neareft  male  relation.  If  in  the 
latter  part  he  meant  him^  the  word  ''  neareft"  equally 
applies  to  the  other  maternal  coufin  in  the  fame  degree^ 
who  is  one  of  the  lefibrs  of  the  PlaintiflFj  which  is  an 
argument  againft  rejeAing  the  maternal  line.  Now  al- 
though relation  is  a  word  of  very  vague  and  general  im» 
port,  yet  it  has  obtained  a  certain  degree  of  afcertained 
meaning  in  the  courts  where  queftions  of  this  fort  have 
arifcn  with  refpe£};  to  perfonal  property;  that  is,  it 
means  thofe  who  are  entitled  to  take  as  relations  under 
the  ftatute  of  diftribntions.  This  rule  of  interpretation 
has  been  adopted  jo  controul  the  more  extenfive  and  lax 
fenfe  of  the  word.  The  term  then  having  obtained  this 
conftrudion  in  courts  of  equity,  I  do  not  fee  why  it 
(hould  not  obtain  the  fame  conftruftion  in  courts  of 
law;  and  if  fo,  the  confequence  is  clear,  that  the  three 
firft  couGna  who  were  living  at  the  time  of  the  teftator's 
death,  are  entitled  to  take.  Pyot  v.  Pyot  is  a  ftrong  cafe, 
and  goes  to  a  length  which  rather  ftartled  me  at  firft.  I 
did  not  before  know  that  relation  was  nomen  multiiudints^ 
and  to  be  applied  to  kindred  in  the  plural  as  well  as  in 
the  fingular,  but  Lord  Hardwich  fays  it  is.  There  is 
no  difference  between  that  cafe  and  this,  except  that 
there  the  will  diftributcd  perfonal  as  well  as  real  pro- 
perty. Adopting  this  fenfe  of  the  word,  I  neither  fee 
any  other  perfons  who  are  entitled  to  take^  nor  fucb  a 

Vot.I.     *  •U  degree 
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degree  of  uncertainty  as  to  prevent  the  devife  from 
taking  tfftSt.  The  words  <*  on  my  fide/'  cannot  exclude 
the  maternal  relations, .  for  it  is  impoiSble  to  contend 
that  the  mother  is  not  as  nearly  related  to  the  devifor, 
and  as  much  on  his  fide,  as  the  father  and  the  paternal 
relations.  In  rcfpedl  to  the  proportion  which  the  Plaintiff 
is  to  recoyerj  the  devife  fpeaks  at  the  time  of  the  tella« 
tor's  death :  there  are  cafes  where  eftates  have  pafled 
away  flrom  the  children  of  the  eldeft  fon.  Suppofe  a 
devife  to  A.  for  life,  remainder  to  his  firft  and  other  fons 
in  tail  male;  if  the  firft  fon  of  ^«  dies  in  the  teftator^s 
lifetime,  his  fon  cannot  take.  Various  reafons  have  been 
^iven  why  after-purchafed  eftates  (hould  not  pafs  by  a 
fleviCe,  but  I  do  not  underftand  that  the  true  reafon  is, 
becaufe  the  devife  is  fuppofed  to  fpeak  at  the  time  when 
it  is  penned.  Lord  Mansfield  faid,  a  will  was  an  appoiou 
ment  to  ufes,  and  therefore  could  not  operate  on  that 
IKrhich  was  not  then  in  feifin.  Join  Gifford  is  not  cnti« 
tied  to  any  (hare,  he  is  too  remote,  and  the  verdi£l  muft 
ftand  for  two-thirds  of  the  premifes. 

fojlea  to  the  Plaiotifl; 


May  lo, 


Williams  v^^Nunn  and  Another. 


If  a  trader*  HP  HIS  was  an  a£lion  of  trover,  brouj;ht  under  an 
"l^^W^Vt^  ""^^^^  ""^  *^  ^®""  ^^  Chancery,  to  try  the  validity 

tand^  comes  to      ^^  ^  commiflion  of  bankrupt,  which  had  iflfued  againft  the 
England  KiXkhx^^" 

nefsy  ind  again  quits  this  country  to  avoid  an  arreft  by  a  creditor,  it  is  foch  a  dc^ 
parting  the  realm  as  to  conftitutc  an  a£t  of  bankruptcy. 

Ah  intent  to  delay  a  creditor  makes  the  leaving  the  realm  or  dwelling  houfe  an 
aA  of  bankrupfcy :  it  is  not  nccc^ary  that  a  creditor  (hould  adually  t>e  delayed. 

A  trader  in  London  purchaftrs  goods  to  be  fold  by  ^.  and  ^.,  partners  in  trade  ia 
JDublfht  and  charges  them  to  ^.  and  B.  at  prime  coft ;  this  creates  a  debt  due  fro9 
B.  in  England^  and  makes  him  a  trader  here. 

Plajqtifi 
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PlaintiflF.    Upon  the  trial  of  the  cfittfc  before  Chambre  J»  x8o8. 


Williams 


at  GuiUUaUf  at  the  Sittings  after  laft  Mkhailmas  term,  it 
appeared  that  the  Plainti^  had  originally  been*  partner  in       *'  'V. 
trade  in  London  with  a  perfon  named  Mcrgam,  under  the  Numm. 

firm  of  Morgan  and  JViUiamti  that  this  partnerflitp  had 
been  diflblved,  and  an  agreement  entered  into  between 
the  parties,  to  the  efie£i  that  Morgan  flioiild,  fromthat 
time  forward,  carry  on  trade  in  London  upon  bis  own 
ibie  account,  and  that  the  PlaintiflF  fliould  eftablifli  and 
condod  a  houfe  of  trade  in  Dublin^  under  the  firm  of 
H^illiams  and  Morgan^  in  the  profits  of  which  Morgan 
fliould  equally  participate }  that  ill  goods  ordered  by* 
WiHiams  to  be  purchafed  by  Morgan  in  Engiand^  and 
fent  by  him  for  the  ufe  of  Williams  and  Morgan^  to  be 
fold  in  Duilin,  fliould  be  charged  by  Morgan  to  the  firm 
of  WilUamt  and  Morgan  at  the  prime  coft  only.  It  did 
not  appear  that  the  creditors  in  general  were  ever  ap« 
prized  of  this  alteration.  The  PlaintiflF  having  come 
over  to  London  for  the  purpofe  of  making  fome  arrange- 
ment with  his  creditors,  was  informed,  a  few  days  be»  • 
fore  the  time  which  he  had  fixed  for  a  meeting  with 
them,  that  a  perfon  named  Clarlu  was  about  to  arreft , 
him  on  the  foUawing  day,  Clarke  had  furniflied  to  the 
order  ol Morgan,  goods,  which  had  been  fent  to  Williams, 
and  Morgan  for  fale,  Clarke  knowing,  when  he  accepted 
the  ordeTj  that  they  were  deftioed  for  Williams  andt 
Morgan,  and  having  credited  them  in  his  books.  Mor^ 
gan  fent  the  goods  to  Williams  and  Morgan  without 
charging  any  profit  on  them.  The  PlaintiflF,  in  confe- 
qucnce  of  this  intimation,  immediately  returned  to  Duk^ 
littf  to  avbid  being  arrefted.  During  the  whole  of  his  > 
reCdeace  in  DuUin,  ht  had  continued  to  keep  his  for- 
mer houfe  in  London,  bis  name  was  upon  the  door,  and 
his  wife  and  family  had  continually  refided  in  it.  Be/I 
Sefjt«  for  the  PlaintiflF,  contended  that  this  was  no  aft 
•f  bapkfPptej.    t.  Becaufe  the  PlaintiflF  not  being  do- 

U  a  miciledy 
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t8o8.         mictled,  bor  carrying  on  trade  in  this  country^  bet  10 
'      -      '       Ireland^  could  not  be  faid  to  depart  the  reafan,  by  re- 
9/<  turning  to  Dublin.     And,  2.  That  whether  he  were  do- 

^^i<"'  miciled  in  England  or  not,  Aill,  as  the  goods  had  never 
been  ordered  from  Clarke  by  Jf^llrams,  but  by  Morgan 
oniy  on  his  fole  account,  Williams  was  not  indebted,  and 
therefore  his  flight,  ro  order  to  avoid  an  arreft  by  Claries 
was  not  an  z6l  done  to  the  intent  or  whereby  his  credi- 
tor fliould  or  might  be  delayed,  for  that  it  was  done  with 
intent  to  avoid  an  illegal  and  vexatious  proceeding ;  and 
no  creditor  of  Williams  was  in  fa£l  delayed  by  it,  which 
.  uras  an  ingredient  neccflary  to  conftitute  an  %€t  of  bank- 
ruptcy. Cbambre].  dittCttd  the  jury,  that  the  z&  of 
bankruptcy  by  departing  the  realm,  mentioned  in  the 
ftatute,  had  no  conne£lton  with  committing  an  z€t  of 
bankruptcy  by  departing  from  the  dwelling-houfe;  that 
the  ftatttte  was  not  reftrained  to  fuch  perfons  only  who 
refidehere;  but  extended  to  all  natural-bom  fubjeds^ 
k  was  not  material,  therefore,  whether  Williams  had  a 
reGdence  here  or  not,  provided  he  was  here,  having 
dealings  with  his  creditors:  and  if  they  believed  the 
evidence,  here  was  a  departure  for  the  exprefs  pur- 
pofe  of  avoiding  the  creditors.  That,  looking  at  the 
fituation  of  the  parties,  and  their  partnerihip,  it  was  im- 
material whofe  name  was  in  the  firm,  the  goods  were 
furnifhed  by  Clarh  on  the  account  of  Williams  and 
Morgan,  for  the  Dublin  trade ;  that  there  was  no  reafon, 
therefore,  to  reflrifl  the  creditor  to  the  funds  of  Morgan 
only,  but  that  he  had  a  right  to  refort  to  the  DuhRn 
boufe  for  payment.  The  jury,  under  this  diredioo> 
found  a  verdi&  for  the  Defendants^ 

.S^Seijt.  having,  in  Hilary  term  laft,  obtained  a  rule 
nifi  for  a  new  trial,  upon  both  the  grounds  whkh  wcif 
urged  upon  the  trial. 

Shepherd 
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ShiphirdztiA  Vaugban,  Serjts«,  on  a  former  day,  in  l8o8. 

ftcwing  caufc  upon  the  firft  point,  rcHcd  on  the  antho-        '      -    -' 
riticf  of  Dodftoortb  v.  Anierfin^  T,  Ray.  375.     Bird  v.  t;. 

Sedgmckf  i  SaiL  110.    Ex  parte  Smith,  Covtp.  402.    Ex 

parte  JFUliam/on,  1  AtL  82.  and  Alexander  T.  Vaughan^ 

Cowp,  398.     In  difcuffing  the  fecond  point  they  com- 
mented on  the  words  of  the  ftatntes  13  Eli%,  c.  y./.  i. 

l;  Jac.  I.  e.  15./.  2.  and  2i  Jac.  i.  c.  19.  and  the  cafes 

of  Fowler  v.  Padget,  7  ?*.  ^ijp.  509.     Garratt  v.  MouU^ 

S  T.  Rep^  575*     Barnard  v.  Vaugbany  8  jT.  i!^.  149. 

and  2«[f///  v.  Gr^M/,  5  2".  iir/.  530, 

Befty  Clajion,  and  Onjhnv^  Serjtfi.^  in  fupport  of  the 
rule,  relied  updn  the  fame  arguments  on  which  the  rule 
bad  been  obtained^  and  on  the  authority  of  the  four  iaft       /^  n  ' 
mentioned  cafes. '  .  /  ^^^  ^^^ 

They  alfo  cited  the  cafe  of  Aldrid^e  and  Another      Whether  a  de-' 

f.  Ireland,  B.  R.  Eafter  term  24  Geo.  3.,  which  was  {!«'"« »]?edwe!- 

'  7  ^  hnghoufe  be 

'*  An  aAion  of  trover,  tried  before  Lord  Manrfield  C.  J.  accampaoied 

*^  and  brought  By  the  afligneea  of  a  bankrupt  to  re«  ^itb  an  intent  to 

«  cover  againft  the  flierifF  of  Somerfetjbire  the  value  of  ?«^*y  *  creditor, 
t  ^  "  *  queftion  pf 

"  certain  goods  fold  under  an  execution  againft  the  fad  for  a  jury  to 

**  bankrupt.     Lee,  Cooper,  Erjkine,  and  Bower,  (hewed  decide,  upon  all 

«*•  caufe  againft  the  new  trial.     Peckbam  and  Rufel  eon^  ^^^  circum- 

" /nJ.    Two  points  were  made  in  the  argument:  ift,      if  if  be  o* 

**  Whether  trover  would  lie  in  this  cafe  againft  the  companied  with 

''  flieriff,  the  goods  having  been  duly  taken  by  tlie  ^^^^  intent,  it  is 

«  (heriff  and  fold  by  him  before  the  commiffion.     2d,  """'^  "^  **"^* 

ruptcy, 
*^  Whether  there  was  in  this  cafe  any  a£l  of  bankrupt- 

'*  cy.     Ac  the  trial  it  was  confidered,  and  at  th^  time 

^  of  {hewing  caufe  it  appeared  by  the  affidavit  of  the 

^*  DefenBant  upon  which  the  rule  was  movedj  that  the' 

^*  flieiiff  was  indemnified  in  this  adion  by  Clinton,  the 

**  judgment  creditor,  and  therefore  the  firft  point  was 

'*  not  material.    On  the  2d  point,  Lord  Mansfield ttzttd 

^f  the  CTldence:  the  material  faClswerej  that  AHf$' 

U  3  V  ff^'h 
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1808.  ^  Wall^  the  bankrupt,  being  indebted  to  CRnton^  her 

<*  brotKer-in-law,  executed  a  warrant  of  attomej  to 
<*  confefi  a  judgment,  in  which  were  included  {cvenl 
.^*  bilU  for  which  Clinton  was  liable,  but  which  were  not 
^  then  due  $  that  Clinton  fent  an  execution  down  to  the 
<*  bankrupt's  houfe  at  Batb^  where  (be  carried  on  her 
<5  trade,  and  took  pofleffion  of  all  the  (lock.  Alia  WaU^ 
t,^  on  the  Sunday  afternoon,  two  days  after  the  executiooi 
^  told  her  ferrants  that  (he  was  going  to  London^  to 
^<  perfuade  her  brother  to  withdraw  the  execution ;  and 
<<  that  if  any  perfon  inquired  for  her,  he  was  to  be  di« 
^<*  re£led  thither :  and  (he  fet  oflF  for  London  that  after- 
<<  noon,  came  td  the  houfe  of  her  brother,  was  viCble 
<<  there,  and  twice  arretted.  A  letter  of  Alice  WJl 
*^  was  read,  which  had  been  written  before  (be  left 
«'  Bathy  and  was  direded  to  Clinton^  ftating  that  the 
*'  Bath  bankers  refufed  any  longer  to  difcount  her  billsi 
<^  and  that  (he  had  no  means  of  raiGng  a  guinea,  and 
<'  inquiring  of  him  what  (he  (bould  do.  A  letter  from 
<<  Clinton  was  alfo  read,  (which,  it  was  admitted,  could 
e*  pot  be  eyideoce,  but  on  the  fuppofition  that  this  was 
'<  really  the  defence  of  Clinton^  and  that  the  (heriff  was 
ef  merely  nominal,}  in  which  he  informed  one  of  her 
<^  creditors  that  his  (iftcr  had  committed  an  a£t  of  bank* 
«(  ruptcy  by  leaving  her  houfe,  and  defired  that  perfon 
<*  to  become  the  petitioning  creditor,  and  to  go  diredly 
*<  to  Bathi  where  he  would  find  Clinton*%  attorney, 
<<  The  jury  found  that  there  was  an  aA  of  bankruptcy, 
«  and  gave  a  verdict  for  the  Plaintifis  to  the  amount  of 
<*  the  goods. 

.  <<  The  firft  point  was  now  again  infilled  upon>  as  well 
<<  as  the  (econd»  on  behalf  of  the  Pefcndant, 

Sheriff,  in  what      **  Lo'd  Man$FI£W>  C.  J.    If  this  were  really  the  cafc 

Gsfet  entitled  to    <*  of  a  (heriff,  who  had  a£ted  fairly  under  a  writ^  with- 

thcprotedion.of  ^|  ^^^  ^^^^^  pf  g^y  aft  o£  bankruptcy  cemmitted^  ther^ 
theCourt.  -"^  '  ^    *  .       ^ 
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^  are  feveral  rules  eftabliflied  in  t^e  cafe  of  Coepfr  r.  i8o8. 

«  CAHty^  I  Burr.  20.  for  his  proteAioo  ;  but  if  the  (he-      'v^illiams 

^  riff  vcrfuntaKtiy  takes  a  party  aod^  eidicr  before  or  after  y, 

**  the  goods  foM,  eleas  to  which  party  he  ihall  pay  the       .  Vvun. 

**  money,  and  receives  either  an  exprefs  or  implied  in- 

''  demnity,  (for  either  is  fuflkient,)  he  muft  refort  to 

*'  that  party  for  his  fecurity  in  cafe  he  has  a£led  wrong* 

<<  and  is  miftaken.    It  wa?  taken  for  granted  at  the  trial* 

**  that  the  flieriff  had  notice  of  the  commiflion^  and  had 

''  his  indemnity,  or  might  have  had  it»  and  that  he  was 

'^  nominal  only  i  if  that  is  not'  f0|  it  may  be  a  ground 

^  for  a  new  trial>  becaufe  the  whole  proceeded  on  that 

**  fappofition :  but  it  appears  now  from  the  affidavitst  * 

**  that  he  was  a&ually  indemnified.   The  material  quef-' 

**  tion  isy  as  to  the  z6t  of  bankruptcy;  I  thought  it  very 

**  doubtful  at  the  trial,  and  I  think  fo  ftilL    It  is  a  quef- 

*^  tlon  for  the  jury,  with  what  Intention  (he  left  her 

'*  houfe ;  and  it  is  a  very  ftrong  circum(lanc6  that  be- 

<*  fore  (he  went,  (he  left  word  with  her  fetvants  for 

"  what  pnrpofe  (he  was  going,  and  direded  all  perfont 

^'  to  feek  for  her  at  the  place  where  (he  actually  was« 

«<  WiLLBs  J.  thought  that  the  fads  ftated  did  not 
"  amount  to  an  ^6t  of  bankruptcy ;  the  truth  of  the  ac« 
*'  count,  and  her  being  aC^ually  arrefted  Upon  that  in* 
'<  formatbn,  contradified  the  notion  that  (he  went  to 
^  av<Hd  her  creditors. 

^  AsHHUKST  J.  thought  that  there  was  no  intention 
*'  of  learag  Baihf  for  the  purpofe  of  delaying  her  ere* 
**  ditorsi  and  though  (he  never  afterwards  returned 
**  diither,  yet  if  (he  went  for  the  purpofe  of  fettling  the 
^  bufinp(s  with  her  brother,  her  not  returning  could  not 
<*  make  that  to\  be  an  a£k  of  bankruptcy,  whtch  wu'  . 
f^  not  fo  originally, 

U  4  I!!  BuLLBK. 
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1808.  ««  BuLLBR  J.    When  a  leaying  of  the  hoofe  is  or  ]« 

"  not  an  aft  of  banlcniptcy,  muft  depend  on  all  the  cir* 
...  ^^  cvmftances.     The  g<»ng  to  a  diftant  place  among 

Nvvii.         II  ftrangert  may  be  an  afl:  of  bankruptcf,  though  the 

«<  party  be  Tifible  there :  the  going  only  to  the  next 

V  houfe  may  be  an  ad  of  bankruptcy,  if  the  party  is 

s<  not  vifible  $  there  is  fio  line  to  be  drawn^  without 

<<  knowing   the  circumftances.     The  iptent  muft  be 

*<  collected  from  them.    The  cireumftancer  here  are 

<f  ftrong  to  (hew  that  (he  left  her  ho^fe  really  with  Ae 

.  V  view  which  (he  ezpreflbd,  and  I  think  that  vaa  not  ai| 

*f  wBttd  bankruptcy. 

M  Rule  abfolute  for  a  New  Triali 

f  ^  on  Payment  of  C0II&'* 

Mansfield  C  J.  obferved  that  this  cafe  materially 
iliflFcred  from  that  in  which  it  was  firft  felted^  of  Fov/ler 
V.  Padgit :  there  the  bankrupt  abfepted  himfelf  for  ten 
days,  and  many  creditors  called  with  billSi  and  cpuld  not 
^nd  him.  Here  it  s^ppeared  th;^t  the  creditor  had  only  to 
call  at  her  houfe,  in  order  to  ]cnow  where  (he  was,  and  tq 
be  enabled  to  get  a  writ,  and  arreft  her  at  her  (brother*! 
houfe  in  LtmJm. 

Chambre  J.  remarked,  that  it  might  be  colle£^ed  froii^ 
the  language  of  JFillff  J.  in  thi$  cafe,  thsft  the  creditor 
had  aflually  called  at  her  houfe  at  Bath,  and  not  finding 
her  there,  had,  by  the  dirediion  which  he  there  obtained, 
followed  her  to  London,  and  arretted  her. 

Cur.  adv.  vuH* 

MAKSf  iBLX)  C*  J.  on  this  day  deliirered  the  opinion  of 
^he  Court. 

Although  Lord  Kef^fOf$  once  haftily  determined 
that  there  muft  be  Ibme  proof  ..of  aveidiog  or  dekyiag 
a  creditor,  yet  in  a  fubfequent  cafe,  which  came  before 
me  at  Cbefter,  where  the  fame  point  arofe,  and  I  ruled 
if  contrary,  a  new  trial  was  afterwards  moyed  for 
%  in 
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kr  Y.  faigfk  i  and  the  (Court  would  not  ercn  grant  a  rule      wjT^^^g 
ri^    In  the  cafe  recently  decided  of  Rphrtfin  r.  LuUklt,         ^v. 
f  Eafi^  ^7*  it  was  detcrmiaed,  that  in  order  td  conftitute 
an  a£k  of  hankraptc|(  by  keeping  houle^  it  was  fuficient 
to  (hew  that  the  baidorupt  intended  to^khiy  his  creditors^ 
without  (hewing  that  any  delay  a£^lly  was  occafioned  % 
and  that  decifion  is  spplicable  here.    As  to  ,thf^  other 
i^eftion.  Whether  the  Plaintiff  is  to  be  confidered  fo  far 
fabjeA  to  the  bankrupt  law  of  this  country,  ak  to  be  ca» 
pable  of  committing  an  ^€t  of  bankruptcy  by  leflVing  the 
realm?  it  does  not  exaAly  appear  how  long  he  was 
]iere»  before  he  again  returned  to  Ireland  %  but  on  the 
b£k%  of  this  cafe,  lie  is  as  little  a  refident  out  of  this 
country,  and  as  little  entitled  to  ta)ce  that  objeAion,  at 
^n  well  be  fuppofed.    Here  the  perfons  who  compofed 
liie  firm  of  Morgan  and  Williams  continued  partners 
throughout,  they  nerer  for  a  moment  ceafed  to  be  part* 
piers '  fhe   only  change  was,  that  they  fubftituted  the 
trade  in  Ireland  for  that  in  England.    In  confequence  oC 
this  trading  a  debt  becomes  due.     It  is  impoflible  to  ar- 
gue with  fuctefs  that  this  is  not  the  debt  of  Williams. 
Ereu  if  Williams  had  neier  been  known  here  as  a  part- 
ner, but  it  had  afterwards  appeared  that  be  was  a  part* 
ter,  and  that  the  trade  was  carried  on  for.  ^e  joint  ht'^ 
nefit  of  both,  there  could  be  no  doubt  of  his  liability. 
But  the  trade  is  carried  on  cxprefsly  for  Williams  and 
Morgan.  '  Although  Morgan  ads  in  this  country,  it  is 
not  for  himfelf  alone,  but  for   Williams  and  Morgan. 
Where  then  does  the  debt  arife  ?  Eridcntly  in  England^ 
The  Plaintiff  comes  to  England,  he  lives  a  great  part  of 
the  year  in  England,  his  family  is  here,  he  comes  hither 
in  confequence  of  his  embarraflments,  for  the  purpofe  of 
fettling  his  affairs ;  and  while  he  is  here,  a  confiderable 
creditor  of   Williams  and  Morgan  is,  as  the  Plaintiff 
^ink$|  about  to  arreft  him.    He  inftantly  exults  England 

«nd 
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wd  returns  to  Ireland.  Is  not  this  then  an  aA  of  baok« 
ruptcjr  i  Several  of  the  cafes  cited,  and  particularly  that 
of  AiiKondiT  y.  Vaugban^  (hew  that  he  may^be  antfted 
here,  and  that  if  he  lies  in  prifon  two  months^  he  will  be 
a,«bankrupt.  To  avoid  an  arreft  he  rune  awayi  and  it  is 
faid,  this  makes  a  diftinflioii.  I  will  fnppofe  that  b  te« 
turning  to  Inland^  he  is  going  to  hia  home  and  place  of 
trade  \  but  he  does  not  go  as  for  the  purpofe  of  going 
liome  i  by  his  own  confeffion,  it  is  to  aircnd  this  arreft. 
If  he  was  not  liable  to  the  bankrupt  laws  of  this  coon* 
Uy  immediately  upon  his  landing  here,  how  long  was  it 
neceflary  that  he  mu(l  (lay  before  that  liability  would  ac* 
crue  \  Every  man  coming  hither,  knows  that  he  muft  be 
fttbjed  to  the  law,  and  any  perfona^  contradl  which  he 
makes/may  be  enforced  according  to  law :  it  fcems  dien 
to  be,  and  is,  a  neceflary  confequei^ce  of  this,  that  if,  to 
avoid  tlie  proce(s  of  the  country,  he  goes  away^  iQ  that 
no  proceedings  by  adion  can  be  had  agaunft  him,  he 
ihall  be  neverthelefs  liable  to  the  other  mode  which  .the 
bw  points  out,  namely,  a  conmiilfion  of  bankrupt*  It 
would  be  extremely  difficult  to  fay  that  an  alien  bom 
would  not  be  fo  fubje&.  The  cafes  go  the  full  length  of 
eftablilhing  this  dodrine ;  the  only  diftindion  is,  that 
WiUiams,  ioftead  of  bein|[  arrefted  here,  efcaped  to  Jn* 
/tfiu/,  but  that  does  not  make  apy  material  diSerence* 
We  are  therefore  of  opinion  that  the  Plaiatiff  is  t  bank- 
rupt, and  the  rn|e  o^uft  b^ 

Pif(Ch«ge4i 
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Ballard  Vb  Dyson.  ^^  zos. 


IN  replevin  the  Defendant  avowed  taking  a  heifer     Evidence  of  • 

damage  feafant;    The  PlaintiflF  pleaded  a  right  of  way  PjefcriP^^e  t'^U 

to  paft  and  fepafs  with  cattle  from  a  public  ftrcet  thfough  mmLt^ScMx* 

and  along  a  certain  yard  and  way  adjoining  to  the  faid  viagei  docs  not 

place,  in  which,  &c.  towards  and  nnto  oeitam  premifes  occefTarily  prove 

in  hit  own  occupation,  as  appurtenant  thereto,  %t  all  JJ^n  „J^TL  ^ 

times,  I*  by  prcfcription }  2.  by  a  grant  from  a  perfon  cattle, 

in  whom  he  fuppofed  the  feifin  in  fee,  as  well  of  the  yifd     But  it  is  evi« 

and  way,  as^of  the  PlaintiflF's  premifcs,  to  have  been  united.  Jj|^f  jj  ^^^ 

The  Defendant,  in  his  replicatbn,  took  iflue  upon  diefc  i^  eoofidcr,  to* 

rights  of  way.    Upon  the  trial  of  this  canfe,  at  Hertford  gether  with  the 

Summer  Affixes  1807,  before  MansfiildC.  J.,  it  appeared  **^^*2^J|J^^ 

that  the  PlaintiflF 's  building  bad  anciently  been  a  bam,  theufageis  evi* 

hot  bad  not  been  ufed-  as  fuch  for  a  great  many  years }  dcace  of  a  right 

that  the  folding  doors  of  it  opened  not  to  the  Plaintiff's  ^^^  commcnfu. 

yard,  but  to  a  highway;  for  many  years  it  had  been  nfcr.lSy  « leainft 

converted  to  the  purpofes  of  a  ftable  $  the  laft  preceding  Cbatf^nJ. 

occupier,  who  was  a  pork^botcher,  had  ufed  it  as  a  flaugh-     U^<^  pf  ^  ^"^7 

ter-houfe  for  flaughtering  his  hogs,  and  the  prefcnt  oc-  andT'"*^** 

cupier,  who  was  a  butcher,  ufed  it  as  a  flaughter-houfe  prima  facie 

for  flaughtering  oxen.    The  yard  in  queftion,   along  evidence  of  a 

which  the  right  ef  way  to  thcfc  premifes  was  claimed;  ",?^*  **f  '^^^^'^ 
^        ,         .    .^  ,.  *.aUcattle,andthc 

was  a  narrow  p^ffage,  bounded  by  a  row  of  houfes  on  ^^^^^  ©f  proving 

tach  fide,  the  doors  of  which  opened  into  it :  when  a  the  reftridion  lies 

tart  and  horfe  was  driven  through  it,  the  foot-paffcngcrs  ^  ^he  grantor. 

could  not  pais  the  caniage,  but  were  compelled,  on  ac-  ag^inft  3.   '^ 

count  of  the  narrownefs,  to  retreat  into  the  houfes  \  and     Whether  a  way 

they  would  be  expofed  to  conCdorable  danger  if  they  of  neceffity  is 

were  to  meet  horned  cattle  driven  through  it.    It  was  in  con»ro««^u''*^«    , 

only  with  the  uie 
to  which  the 

pTCttiies  are  applied  at  the  timetjf  the  conveyance,  or  with  all  ufes  to  which  they 

may  be  converted  afterwards,  qusre* 

evidence 


/ 
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l8o8.  evidence  that  the  preceding  occupier  *had  been  accaf- 

"^     '"   -^  '     tomed  to  drive  fat  hogs  that  way  to  his  flaughtcr-houfc ; 
f^.  and  that  the  Plaintiff  had  been  accuftomed  to  drive  a 

DysoH'  cart,  the  only  carriage  which  he  poflefled,  ufually  drawn 
by  a  horfe,  but  in  one  or  two  inftances  by  an  ox,  along 
this  paflage  to  this  banij  where  he  kept  his  cart;  there 
was  then  no  other  way  to  it.  He  had  lately  begun  to 
drive  hi  oxen  that  way  to  the  premifes  for  the  purpofe 
of  killing  them  there ;  but  there  was  no  evidence  of  any 
other  ufer  than  this  of  the  way  for  cattle.  No  deed  of 
grant  was  produced.  The  Defendant  produced  no  evidence 
that  he  had  ever  interrupted  the  occupiers  of  the  Plain* 
tiff's  premifes  in  driving  cattle  there,  nor  that  they  had 
been-  ufually  poffefled  of  horned  cattle  which  had  not 
been  driven  that  way }  he  admitted  that  ther^  was  fuffi* 
cieqt  evidence  of  a  right  of  way  for  aU  mattmr  tf  tar* 
riagis.  It  did  not  appear  at  what  period  the  boufes  ad- 
jobing  the  way  had  been  built.  Befi  Seiji<,  for  the 
Plaintiff,  contended  that  a  way  for  all  manner  9f  car- 
riages neceffarily  included  a  right  of  way  for  all  manner 
of  cattle  I  and  therefore  proved  the  prefcription.  ManJ* 
field  C  J.  told  the  jury,  that  inafmuch  as  this  was  a 
privatCt  and  not  a  public  way,  they  were  not  to  con- 
clude that  a  man  might  not  grant  a  right  of  way  to  pafs 
with  hprfes  and  carts,  and  yet  preclude  the  grantee  from 
pai&ng  with  all  manner  of  cattle,  and  the  degree  of  in* 
convenience  which  would  attend  the  larger  grant  in  this 
cafe,  furqifbed  an  argument  againft  the  probability  of  it. 
He  dire^ed  them,  therefore,  to  (ay  whether  there  was 
fufficient  evidence  of  a  right  of  way  to  drive  cattle  loofe, 
or  whether  they  would  confider  the  grant  or  prefcription 
as  only  oo-extenfive  with  the  ufe  diat  had  been  made  of 
it.    The  jury  found  a  verdid  for  the  Dtfcndane. 

Befi  Scrjt^  having  in  Michadtnas  term  laft  obtained  a 
rule  nitt  for  a  new  trial^  -  . 
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Sbipierd  SttjUf  on  a  former  day  in  thU  term,  fiiewe4 
caufe.  He  denied  that  evidence  of  a  private  right  of 
way  for  carts  and  horfes,  was  evidence  of  an  unlimited 
right  of  way  for  all  forts  of  cattle*  He  diftingui(hed  a 
private  from  ^  public  way.  Where  land  is  dedicated,  to 
the  public  ufe,  unlefs  fome  re(tri£iion  if  proved^  it  may 
perhaps  be  taken  that  the  way  is  given  for  all  purpofesj 
and  to  all  places.  If  a  man  opens  a  ftreet^  the  public 
may  ufe  it  as  an  approach  ^o  any  other  ftreet  that  lies  be* 
yond  it*  .But  if  a  perfon  has  a  right  of  way  over  the  land 
of  another  (b  his  own  clofe,  and  purchafes  the  clofe  next 
beyond  his  owo,  he  cannot  ufe  his  way  for  the  pnrpofe  of 
going  through  his  ownland  to  that  which  he  has  To  pttr<» 
chafed,  i  RoL  Mr,  391.  Chimin  private  line  ^o.  Laugh- 
ion  V.  Ward^  i  Luiiu.  ill.  A  right  of  way  with  a  cart  and 
horfes  is  of  fo  different  a  nature  from  a  right  of  way  for 
cattle,  that  in  many  inftances  there  would  be  no  utility 
in  having  the  one  combined  with  the  other.  If  a  man 
ihould  convey  a  coachhoufe  and  (table,  a  barn  in  the 
centre  of  his  own  land,  or  a  houfe  at  the  inner  extremity 
of  a  long  range  of  buildings,  the  conveyances  would  pafs 
a  way  of  nece£Ety,  for  the  coach  and  horfes  of  the  gran- 
tee in  the  one  cafe,  in  the  others,  to  carry  thither  his 
harveft,  and  his  goods,  in  the  ufual  carriages  i  be* 
caufe  without  fuch  a  right  the  thing  conveyed  could  not 
itfelf  be  enjoyed  \  but  no  kind  of  way  would  pafs  as  a 
way  of  neceflity,  which  was  not  at  the  time  of  the  grant 
neceflary,  by  reafon  of  the  then  fubfiftiog  nature  of  the 
premifes,  to  the  enjoyment  of  the  thing  granted,  and 
the  way  which  pafled  of  neceffity  would  not  enure  to  all 
the  purpofes  to  which  the  buildings  might  be  afterwards 
converted,  even  if  the  purpofe  could  not  be  deemed  a 
nufance,  as  this  flsiughter-boufe  aAually  was,  being  fitu«* 
ated  in  the  town  of  Watford.  Although  the  ]l?laintiff 
claiming  by  prefcription,  does  not  reft  his  title  upon  the 
prefent  ftate  of  the  premifes,  but  on  what  was  their  ori- 
ginal 
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gtnal  ftatei  it  reftt  with  him  to  (hev  that  the  premlfel 
were  originally  built  for  a  purpofe  which  required  the 
driving  of  horned  cattle  as  incident  to  their  con? enient 
occupation  $  the  Court  will  not  prefume  it  without  pTOof^ 
on  account  of  the  great  inconvenience  to  ieffors  and 
grantors  of  ways  which  would  refult  from  this  prefump- 
doo.  The  limitation  of  the  right  was  properly  inferred 
both  from  the  limited  ufe  of  the  way  which  the  Defendant 
proved,  and  from  the  very  circumftance  of  thehoufee 
being  there  fituated,  for  it  could  not  be  fuppofed  that  if 
this  eafement  had  exifted  in  the  manner  contended  fort 
any  perfon  would  have  built  a  houfe  in  a  fituation  fab« 
jeft  to  fo  much  danger  and  inconvenience. 


Befl^  contrit  admitted  with  Rolle^  that  a  man  ffisjr 
fpecificalhy  limit  his  grant  of  way  to  certain  ufes  only : 
but  no  inftrument  conveying  a  grant  fo  limited  had  been 
produced  in  evidence  in  this  cafe.  He  denied  that  a  way 
of  neceffity  b  reilriAed  to  the  particular  ufe  required  by 
the  date  in  which  the  property  fubCfts  at  the  time  of  the 
grant.  No  law  forbids  the  purehafer  of  an  eftate  in  fee 
to  alter  the  ftate  of  his  property  as  his  profit  or  conve- 
nience may  require,  and  fo  often  as  he  alters  it,  his  way 
of  neceffity  ihall  be  adapted  to  his  ufes :  if  he  turns  his 
pigftye  to  a  flaughter-houfe,  as  he  had  a  way  for  his  pigs, 
'  fo  (hall  he  have  a  way  for  his  oxen,  unlefs  that  very  ufe 
of  the  property  is  a  nufance  :  there  is  no  other  limitation 
of  his  right.  The  argument  from  the  danger  of  driving 
bullocks  here  is  of  no  weighty  for  it  appears  that  the 
drivbg  a  cart  is  equally  inconfiftent  with  the  ufe  of  the 
way  by  foot-paflengers  at  the  fame  moment. .  The  ge- 
neral law  is,  that  the  grant  of  a  carriage-way  conprizes 
a  way  for  all  cattle :  it  is  competent  for  the  Defendant 
to  (hew  that  the  general  law  has  been  narrowed  by  com- 
pa^  between  the  parties,  for  coHventio ywdt  kgtm  :  but 
no  fuch  compadl  is  (hewn.  Lord  Otc  is  to  be  under- 
14       '  fiood 
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ftood  as  fpeaking  both  of  public  and  private  waysi  and 
what  he  fays  is  equally  applicable  to  both^  <*  Via  or 
''  aJkut  contains  thq  other  two$  {iier^  and  aRutf)  and 
''  alfo  a  cart- way »  for  this  is  Jus -eundi^  vehtndi^  ii  vehi'^ 
'*  oihim  it  jum$ntum  Jucendi,  and  this  is  twofold,  viz.  via 
*^  ^fgi^9  the  king's  highway^  for  all  men,  and  comnmm 
*^Jraki^  belonging  to  a  city  or  town,  or  between  neigh- 
M  hours  and  neighbours.*'  i  Hanok*  bi  i.  c.  76.  ace. 
3  Leon.*i3.  Anon.  Per  Dyer.  «<  It  Is  good  to  prefcribe 
bolere  viam  pro  ommbus  carriagiis^  generally,  without 
fpeaking  of  horfe-way,  or  cart-way,  or  any  other  way." 
In  former  times,  when  this  building  wu  ufed  as  a  barri^ 
cattle  muft  neceflarily  have  been  driven  to  the  yard  this 
way,  to  confume  the  fodder.  Antiently  too,  before  the 
ttfe  of  carriages  wa^  general,  aill  harvefts  were  brought 
home  on  the  back;^  of  cattle,  as  ftill  is  ufed  in  feveral  of 
the  weftern  counties  \  fo  that  according  to  the  argument 
ttfcd  for  the  Defendant,  there  muft  originally  have  been 
a  way  for  cattle  to  the  premifes. 

Cur.  adv.  vuk. 


iti 
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Mansfield  C.  J.,  having  adverted  to  the  fads  of  the 
cafe^  obferved  that  in  general  a  public  highway  is  open 
to  cattle^  though  it  may  be  fo  unfrequented  that  no  one 
has  feen  an  inftance  of  their  going  there  \  but  the  pre- 
fumption  would  be  for  cattle  as  well  as  carriages,  other* 
wife  cattle  could  not  be  driven  from  one  part  of  the 
kingdom  to  another.  The  authority  cited  from  Hawhint . 
only  refers  to  Ce.  Utt.,  and  the  pa0*age  in  Ce.  LiH.  does 
not  prove  that  Lord  Coke  was  of  opinion  that  in  the  cafe 
of  a  private  way,  which  ntuft  originate  in  a  grant,  of 
which,  the  grant  itfelf  being  loft,  ufagt  alone  indicates 
the  extent,  evidence  of  a  limited  ufer  could  not  be  re* 
ceived  to  reftri£b  the  ufual  import  of  the  grant.  The 
general  defcription  given  by  Lord  Coke  does  not  feem  to 
touch  the  queftiout  He  refers  to  Braa^n^  lit.  ^.fot.  232. 

who 
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who  only  fiiys*  <<  tkere  are  kerf  aEhu^  and  via ;  but  ftf9 
not  a  word  to  explain  the  meaning  of  either^  or  the  dif- 
ference between  them*  Nor  can  I  find  in  any  of  the 
books^  nor  even  in  any  nifi  prius  cafe^  any  decifion  that 
throw8  lig^t  upon  the  (ubje£b.  A  parfon  has  the  via  or 
adiius  oyer  a  farm  with  carts  to  bring  home  his  tithei 
but  he  can  ufe  it  for  no  other  purpofe.  .  I  hare  always 
confidered  it  as  a  matter  of  endence,  and  a  proper  qoef  • 
lion  for  a  jury^  to^  find  whether  a  right  of  way  fer 
cattle  is  to  be  prefumed  from  the  nfage  proved  of  a  cart- 
way. Confeqtteatly»  although  in  certain  cafes  a  genera^ 
way  for  carriages  may  be  good  evidence^  from  which  a 
jury  may  infer  a  right  of  this  kind,  yet  it  is  only  evv- 
deoce }  and  they  are  to  compare  the  reafons  which  they 
have  for  forming  an  opinion  on  either  fide*  As  well  at 
the  trial,  as  fince,  I  have  thought  that  there  might  often 
be  good  reafons  why  a  man  (hould  grant  a  right  of  car- 
riage*way»  and  yet  no  way  for  cattle.  That  would  be 
the  cafe  where  a  perfon  who  lived  next  to  a  mews  in 
L9ndim%  fliould  let  a  part  of  his  own  ftable  with  a 
right  of  carriage-way  to  it,  which  could  be  ufed  with 
very  little,  if  any,  inconvenience  to  himfelf  $  yet  there  it 
would  be  a  monltvous  inference  to  conclude  that,'  if  ^ 
butcher  could  eftablilh  a  fkughtcr'^ufe  at  the  intierend 
of  the  mews,  without  being  indiAable  for  a  nnftnce,  he 
might  therefore  drive  horned  cattle  to  it,  which  would 
be  an  intolerable  annoyance  to  the  grantor.  So  cafes 
may  exift  of  a  grant  of  land,  where,,  from  the  nature  of 
the  premifc3»  permiffion  muft  be  given  to  drive  a  cart  to 
bring  corn  or  the  like,  and  that  right  might  be  elsrcifed 
without  any  inconvenience  to  the  grantor ;  but  it  does 
not  follow  that  cattle  may  be  driven  there.  The  incon- 
venience in  this  cafe  is  a  ftrong  argument  againft  the  pro* 
bability  of  the  larger  grant.  The  Defendant  was  tlic 
proprietor  of  all  tbefe  houfes.  My  Brother  Cbanirt 
mentioned  the  cafe  of  a  public  way,  reftri^ed  to  carriages 

only. 
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onJjTi  in  which  fome  public  notice  was  affixed  to  cautjon 
the  public^  that  there  was  no  drift* way,  and  thought 
that  the  abfence  of  fuch  notice  in  this  cafe  was  an  argu- 
ment againft  the  probability  of  the  reftrtfted  grant.  This 
notice  might  be  requifite  in  a  public  way,  but  in  a  private 
way,  out  of  which  cattle  were  excepted,  the  grantor 
might  rcafonably  think  it  unneceflary  to  give  his  grantee 
notice  of  that,  of  which  he  mud  already  be  conufant) 
he  might  juftly  fuppofe  that  the  grantees  knowing  the 
nature  of  his  right,  would  not  attempt  to  ufe  the  way 
othcrwife  than  according  to  his  grant.  I  can  find  no 
cafe  in  which  it  has  been  decided  that  a  carriage-way 
nece(Lrily  implies  a  drift-way,  though  it  appears  fome« 
times  to  have  been  taken  for  granted.  I  fpeak  with 
doubt,  becaufe  my  Brother  Chamln  is  of  a  diflFerent  opi-- 
nioD,  but  I  incline  to  hold  that  the  verdift  ought  not  to 
be  dlfturbed. ' 
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Heath  J.  This  is  a  prefcription  for  a  way  for  eattle« 
and  a  carriage«way  is  proved.  A  carriage-way  wir 
comprehend  a  horfe-way,  but  not  a  drift-way.  All  pre« 
fcriptions  are  Ji'fiBi  jurih  Some  prefcriptions  are  for  a 
vay  to  market,  others  for  a  way  to  church,  and  in  the 
ancient  entries,  both  in  Rajtal  and  Clift^  the  pleadings 
are  very  particular  in  dating  their  claims.  In  Rafial^ixU 
^d  permittaU  the  diftinQion  is  clearly  feen.  Some- 
times there  is  a  carriage-way  qualified.  One  claim  it 
remarkable,  fu^an  quadragtnta  aviria.  The  ufage  then 
in  this  cafe,  is  evidence  of  a  very  diflFerent  grant  from 
that  which  is  claimed,  namely,  to  drive  fat  oxen  ;  ani- 
mals dangerous  in  their  nature,  and  which  there  might 
be  very  good  reafon  to  except  out  of  a  grant  of  a  way 
through  a  clofely  inhabited  neighbourhood.  The  jury 
having  heard  the  evidence,  and  formed  their  opinion 
upon  it,  I  am  not  prepared  to  fay  that  the  verdidl  fhall 
not  ftand. 

Vqj..  L  X  Lawrbncb 
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Lawrence  J.  I  (hould  have  been  as  veil  Tatisfied  if 
the  verdiA  had  been  the  other  way,  but  as  the  jury  have 
decided  upon  the  evidence,  I  am  unwilling  to  dlfturb 
their  verdidl.  This  is  the  cafe  of  a  prefcriptiye  pmate 
way,  which  prefumes  a  grant :  the  queftion  then  is, 
What  was  the  grant  in  this  cafe  ?  That  is  to  be  coUeded 
from  the  ufe ;  for  it  is  to  be  prefumed  that  the  ufe  has 
)>een  according  to  the  grant.  A  grant  of  a  carriagcrwaj 
has  not  always  been  taken  to  include  a  drift-way.  In 
the  entries  are  cafes  of  prefcpption,  not  for  carriagcf 
only,  but  for  cattle  alfo.  Co,  Ent,  5 : 6.  ^uod  permttatai 
carriandum  et  ncarriandum  hlada^  fctnum^  et  Jimum^  ac 
omnia  alia  necejfaria  fua^  cum  carris  et  care^is  fuis^  et  a4 
fugandum  omnia  et  omnimoda  averia/ua.  The  perfon  who 
drew  that  entry  certainly  did  not  conclude  that  a  carriage- 
way included  a  drift-way  for  cattle.  The  ufe  proved 
here,  is  of  a  carriage-way :  the  grant  is  not  (hewn,  and 
the  extent  of  it  can  only  be  known  from  the  ufe.  If  the 
ufe  had  been  confined  to  a  carriage-way,  I  (hould  have 
had  no  difficulty  whatever  in  faying  that  it  afforded  no 
-  evidence  of  a  way  for  horned  cattle ;  for  till  they  were 
,  driven  there,  no  oppoGtion  could  be  made,  nor  the  limi- 
tation of  the  right  (hewn ;  but  pigs  have  been  driven 
that  way,  and  ftrefs  is  laid  upon  this  circumft^ince. 
That  then  may  be  good  proof  of  a  right  to  drive  pigs  that 
way,  but  the  ufer  of  the  way  for  pigs  is  not  proof  of  a 
right  of  way  for  oxen.  The  grantor  might  well  conCder 
what  animals  it  was  proper  to  admit,  and  what  not* 
The  place  is  very  narrow,  and  full  of  inhabitants.  There 
^s  no  danger  from  pigs,  and  carriages  always  have  fomc 
one  to  condu£l  them.  Cattle  may  do  harm,  and  paflfen* 
^ers  cannot  always  get  out  of  their  way,  but  if  the  cattle 
are  driven  forward,  ferious  injury  may  be  done.  The  na» 
fure  of  the*  place,  therefore,  may  probably  havcfuggcftcd 
3  limitation  of  the  grant. 
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Chambre  J.     1  think  there  ought  to  be  a  iicw  trial ; 
for  all  the  evidence  was  on   one  fide,   and   the  verdift 
went  agaiiift  the   evidence,     I    never    thought   that    a 
carriage-way    neceflariiy   included  a  drift-way;^   but    I 
think  it  is  primi  facie  evidence,   and   ftrong  prcfump- 
tive  evidencCi  of  the  grant  of  a  drift>way.     Un<ioubt« 
ediy  a  perfon   may   re{lri£l   his  grant   as   he  pleafes^ 
and  when  he  has  fo  limitt;d  it,   the  pleadings  nnufl  be 
adapted  to  the  particular  grant-,  which  accounts  for  the 
variety  in  the  entries.     But  it  refts  with  the  grantor  to 
prove  the  reftri£lion  of  the  grant ;  othcrwife  it  mud  be 
intended  to  be  of  the  ufual  extent.     This  inconvenience 
indeed  may  occur  from  fuch  a  determination,  that  if  the 
evidence  be  loftj  the  grantor  may  lofe  the  benefit  of  his 
rellri6lion,  but  be  may,  and  ought  to  prefcrve  the  evi* 
dence  of  the  reftridion  ;  and  the  inconvenience  would 
be  of  fmall  extent ;  for  I  believe  the  cafes  are  very  few 
where  a  carriageway  has  not  been  accompanied  with 
this  right:    there  fcems  to  be  almoft  a  neceffity  for  in- 
cluding it.     The  grantee  may  fend  back  his  horfes  with- 
out his  carriage.     He  may  draw  his  carriage  with  oxen; 
3nd  the  ox^tif  as  well  as  the  horfdsj  mud  be  driven  back 
loofe  to  padure.     There  is  ftrong  prefumprive  evidence 
then  of  a  diift-way.     If  the  burthen  of  the  proof  lies  on 
the  tertenant,  it  certainly  is  poHible  that  he  may  lofe  the 
right  of  reftraining  the  way  ;  but  for  one  cafe  where  the 
evidence  has  been  lod,  and  would  be  fuppiied  by  this 
decifion,  there  will  be  a  thoufand  cafes  where  a  redric. 
tion  will  be  created  that  did  not  exid  in  the  original 
grant.     I  fear  thefe  rights  of  way  will  be  very  much 
narrowed,  if  they  are  to  be  confined  to  fuch  adlual  ufe 
of  them  as  can  be  proTcd.    The  manner  of  ufing  a  way 
may  vary  from  time  to  time.   I  think  th^  proof  of  driving 
hogs  is  an  important  circumftancei  and  very  drong  evt- 
deupe  of  a  grant  of  way  for  cattle.    According  to  the 
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1808.  do£lrine  contended  fori  it  would  be  neqeflary  to  im 
every  fpecies  of  cattle  in  order  to  prefenre  the  right  of 
paffing  with  that  fpeciea.  If  a  man  had  a  little  field* 
where  cows  had  not  ufually  been  paftured»  it  would  be 
monftrous  that  he  therefore  fiiould  not  drive  his  cow  to 
it.  Suppofe  any  new  fpecies  of  cattle  is  introduced  into  the 
country,  (hall  the  grantees  of  private  ways  have  nopaflage 
lor  them  to  their  lands.  Is  it  to  be  contended,  for  inftancCi 
that  no  ancient  private  way  in  the  kingdom  can  be  ofed 
for  Spanijb  (heep  ?  Much  of  the  argument  has  been  bvdlt 
upon  thefe  being  horned  cattle.  Many  breeds  of  kine 
have  no  hornsi  may  the  grantee  drive  thofe  ?  As  to  the 
argument  that  the  inconvenience  of  fuch  an  ufe  amouoti 
to  a  nufance,  nothing  of  that  fort  appears.  The  grantee 
has  conftantly  driven  all  the  carriages,  and  all  the  catde 
that  he  had.  This  is  a  chim  by  prefcription,  which  im* 
ports  great  antiquity,  and  it  does  not  appear  how  wide 
the  way  was  at  the  time  of  the  original  grant,  and  how 
much  the  hoiifes  have  encroached  on  it  long  fince,  but 
thofe  encroachments  cannot  deprive  the  grantee  of  hb 
antient  right  of  way. 

Role  difchaiged; 
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MoROAK^    on  the  Demife    of  Surman,  v.         Af^;  30. 

SURMAN* 

'T^HIS  was  an  ejeAment,  brought  to  rccorer  certain      if  a  mixed 

premifes  in  the  pari(h  of  Upton  Snod/bury^  which  the  ^^^^*  confining 

leflbr  of  the  PlaintiflF  claimed  as  heir  at  law  to  John  V-  JInT^o°'*^'* 

man^  his  father.    Upon  the  trial  of  this  caufe,  before  i,^  ^^^^  fabjeft 

Grabam  B.  at  the  ^(^rr^^  Suofimer  Aflizes  1807,  a  ver-  to  appointfDent* 

dia  was  found  for  the  Plaintiff,  fubjea  to  the  opinion  of  »^ '» "«'  neceffary 

the  Court  upon  a  cafe,  the  material  fa^s  of  which  were  objeas  of  the  ap- 

as  follow  :  J^hn  Surman  being  feifed  in  fee  of  the  pre*  potntment  fliould 

mifes,  made  his  will,  duly  executed  and  attefted  to  pafs  have  a  part  ef 

real  eftates,  in  which,  •*  as  to  bis  worldly  eJlaUf  he  gave      D^^if^  [^  ^h^ 

and  difpofed  thereof  as  follows.     AH  that  his  mefluage  teftator's  wife, 

or  malthottfe  and  garden  in  the  parUh  of  Upton  Snod/bury^  remainder  \o  her 

likewife  all  that  houfc,  with  the  garden  and   orchard  f  *   '^^"\".  » 

"  to  appointment* 

thereto  adjoining^  known  by  the  name  of  the  Red  Lion,  a  child  born  af- 
b  the  pari(h  aforefaid,  he  gave  to  his  wife  Eleanor  Sur-  ^er  making  the 

man  for  her  natural  life.     All  the  reCdue  of  his  real  and  f^]' )"  1?^  ^^^ 

tors hfetime,  u 

perfonal  eftate  whatfoever,  whereof  he  had  not  by  that  anobjea  of  the 

his  will  difpofed,  all  his  goods  and  chattels,  ftock  in  appointment.  ^ 

trade,  bUls,  bonds,  and  all  other  fecuritiee  for  money     Y  ow»>^nff 

whatfoever,  he  gave  unto  his  wife  Eleanor  Surman,  for  nfe,  with  a  power 

her  to  receive  the  rents  and  profits  thereof  to  her  own  to  appoint  in  fee, 

ufe,  and  to  mainuin  her  children,  during  her  natural  ^^"'^^^  **"*  P""®* 
..-p      «  .         .  !../«.■  .  i.  ,  pcrty  as  her  own, 

life,  the  paying  thereout  his  juft  debts  and  funeral  ex*  |^  q^^w  ^  i,^!^  1^ 

pences,  and  the  charge  of  proving  that  his  will.     And  good  exercife  of 

the  power* 

SecuSf  if  (he  had  an  intercft  in  the  reverQon  as  well  as  a  power. 

Ko  appointment  is  held  illufory  in  a  Court  of  law. 

Devife  to  jf.  far  Ufe,  remainder  to  teftator's  children  as  J9>  ihalt  appoint.  Tha 
fee  fimple  becomes  veftcd  on  the  te(lator*s  death  in  all  his  children  then  living,  fub« 
jea  to  be  dcvefted  by  the  appointment, 

A  general  refiduary  claufe  will  carry  eftates  not  in  the  contemplation  of  the  tcfta* 
tor,  ttQlefs  the  will  contains  fpeoial  indications  of  a  contrary  intention. 
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after  her  deceafcj  then  he  gave  and  bequeathed  the  fanu 
unto  bis  children,  to  be  parted  among  them  as  (he  (hould 
think  proper.     All  his  perfonM  eftates^  goodsi  and  chat- 
tels  at  her  difpofaf.    And  he  thereby  conftituted  his  wife 
fole  executrix."  The  teftator  died  feifedi  without  altering 
his  will|  leaving  his  wife  Eleanor^  and  fix  children,  viz* 
the  leflbr  of  the  Plaintiff  his  eldcft  fon  and  heir  at  law, 
John^  Mary,   William^   and  the  Defendants  ^tfrn^/. and 
Francis i  him  furviving.     Francis  was  born  after  the  wiU 
was  made,  but  before  the  father's  dcceafe.     Eieamr^  his 
widow,  afterwards  made  her  will,  duly  executed  and 
attefted  to  pafs  rcaleftates,  and  thereby  *<  devifed  and  be* 
queathed  unto  her  two  youngeft  fons,  James  and  Frash 
eiSf  all  that  her  freehold  mefluage,  tenements,  and  pre- 
mifes  in  which  (he  then  lived,  together  with  the  malt- 
houfe,  all  which  premifes  were  then  in  her  occupation, 
and  known  by  the  (ign  of  the  Red  Lion  at  Upton  Smdf- 
bury :  (he  atfo  gave  and  bequeathed  unto  her  faid  two 
fons,  James  and  Francis^  all  her  houfehold  goods,  ftock 
in  trade,  and  all  perfonal  property  that  (he  (hould  die 
pofleflVd  of,  whatfoever  and  wherefoever  the  fame  (hould 
be  at  the  time  of  her  deceafe,  to  hold  as  joint*tenants 
until  Francis  (hould  attain  the  age  of  twenty-one  yean  \ 
then  (he  willed  and  direded  that  the  whole  of  her  real 
and  perfonal  eftate  (hould  be  equally  divided  between  her 
faid  two  fons  James  and  Francis^  (hare  and  (hare  alike, 
fubje£l  neverthelefs  to  the  payment  of  her  debts,  and  the 
feveral  legacies  thereinafter  by  her  bequeathed  to  her 
other  children.     And  after  reciting  that  her  fon  Tbmas 
Surman  being  fettled  in  bufiiiefs  during  the  life  of  his 
late  father,  he  had  his  (hare  of  their  property  already, 
flie  therefore  gave  him  one  guinea  only  ;  (he  gave  to  her 
fon  John  the  fum  of  5/.,  to  her  fon  William  8/.,  and  to 
her  daughter  Mary^  the  wife  of  Jofeph  Co^sfell,   14/- 5 
which  legacies  made  their  (hares  as  nearly  equal  as  (he 

could 
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could  gttcfs,  with  what  their  brother  Thomas  had  had) 
and  to  be  paid  to  them  when  her  fon  Francis  arrived  at 
the  ai^e  of  twenty*one  years.  And  having  exprefied  fome 
further  limitations  of  the  real  eftate  in  cafe  either  of  her 
fons  James  or  Francis  (hould  happen  to  die  during  the 
minority  of  Francis^  leaving  no  lawful  iilue,  (he  thereby 
conftituted  her  fons  James  and  Francis  her  executors." 
The  leflbr  of  the  PlainttflF,  Thomas  Surman,  had  'been 
fettled  in  the  buHnefs  of  a  miller  by  his  father  in  his  life* 
time.  The  teftatrix  Eleanor  Surman  died,  leaving  the 
faid  Gx  children  her  furviving :  upon  her  deatb|  the  De- 
fendants entered  on  the  premifes^  and  were  pofieiTed 
thereof  at  the  time  of  the  trial. 
This  cafe  was  argued  in  Hilary  term  laft  by 


i8o8. 

MOROAM 

ex  deiD. 
Surman 

SUXMAN* 


Williams  Serjt.  for  the  Plaintiff,  who  contended,  firft^ 
that  the  teftator,  John  Surman^  had  devifed  no  greater 
eflate  in  the  premife^  than  to  his  wife  for  life,  and  that 
the  reverfion,  therefore,  ^iefcended  to  the  heir  at  law. 
The  heir  is  always  peculiarly  favoured  in  courts  of  juf- 
tice,  and  is  not  to  be  difinherited  by  ambiguous  words. 
It  is  true  that  the  words  of  the  refiduary  claufe  are  fuffi- 
ciently  large ;  and  doubtlefs  general  words  will  often 
carry  a  remote  reverfion  which  was  not  in  the  contexn* 
plation  of  the  teftator;  as  in  the  cafes  of  Hogan  v.  Jack-' 
fon^  Cofup»  307.  and  Goodright,  on  the  Demift  0/  if^e  Mar* 
quis  of  Buckingham/hire^  T.  The  Marquis  of  Downjhire^ 
2  Bof  i^  Pull.  600.  But  that  tSt(X  is  controuled  here,  bj 
the  manifeft  abfurdities  which  would  enfue  from  fucb  * 
conftruftion.  The  tcftator,  in  his  refiduary  claufe,  fpeaks 
of  his  real  eflate  whereof  he  had  not  by  that  his  will  dif« 
pofed  ;  bat  he  had  jufl:  before  difpofed  of  an  eftate  fot 
life  in  thefe  very  premifes  ;  and  he  cannot  be  intended 
to  devife  a  further  intereft  in  them,  without  wholly  re- 
jecting thofe  words ;  whereas  all  the  words  of  a  wil^ 
muft  have  fome  effed  given  to  them  if  poISble.  He 
X  4  proceeds 
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proceeds  to  give  to  his  wife  for  her  life  the  rents  and 
profits  of  the  fubjeA  of  this  fecond  dcvife  \  but  it  is  iin« 
poiBblc  that  he  could  mean  to  give  to  his  wife  for  her 
life  the  rents  of  that  reverlionary  eftate  which  was  to 
come  into  pofTeflion  only  upon   her  own  deceafe:  it 
was  equally  impoffible  that  ihe  could  out  of  thofe  rents, 
maintain,  i^  (he  was  dire£led,  her  children  during  her 
lifcj  and  difcharge  the  teftatoPs  teftamentary  ezpencesi 
which  was  a  payment  to  be  made  immediately  upon  hii 
deceafe.    The  dectGon  in  the  cafe  of  Strbng  v.  Teattf 
2  Burr.  912.  proceeded  on   this  ground.    So  Roe  d. 
-yamet  v.  Avis,  4  Term  Rep.  605.     Goodtitle  d.  Darnel  v. 
Mi/eif6Eq/lf  494.  the  teftator  having,  under  his  mar- 
riage-fettlement,  an  eilate  for  life,  wi^h  a  reverfion  to 
himfclf  in  fee,  fubje£l  to  the  eftate-tail  of  his  daughters, 
devifed  to  his  daughter  JuJiib  and  the  heirs  of  her  body, 
tU  his  freehold  and  leafehold  lands,  which  were  mtfettlei 
in  jaintun  en  his  late  wife,  and  it  was  held  that  the 
teverfion  in   fee  did  not   pafs  by  that  devife,  on  ac- 
count of  the  abfurdity  of  fuppofing  that  he  had  devifcd 
Hn  eftate-tail  to  a  perfon  who  had  already  the  fime 
eftate  in  the  fame  premifes.    In  that  cafe  Lord  EllenU* 
rough  C  J.  recognized  the  cafe  of  Chefler  v.  Chefter^  3  P. 
Wms.  j6.    iMantfie/d  C.  J.     That  cafe  was  decided  on 
the  authority  of  Strode  v.  Lady  Rujeil,  2  Fern.  62 1.    It  is 
a  (hocking  decifion,  but  it  has  been  followed  by  a  hundred 
others.]    And  his  Lord(hip  obferved  that  the  tffcSL  of  a 
fefiduary  claufe  in  a  will,  ^although  fufficiently  compre- 
henfive,  may  be  controuled  by  the  general  intent.     Here 
the  teftator  had  already  difpofed  of  the  premifes  in  quef- 
tion,  before  he  made  the  fecond  devife.  '  And  if  the  re* 
verfion  does  not  by  thefe  words  pafs  to  the  wife,  it  can- 
not go  to  the  children.    The  devife  is,  *'  from  and 
after  her  deceafe,  I  bequeath  the  Jatne,*  which  nieans 
^*  the  refidue  whereof  I  have  not  in  this  my  will  difpofed 
of  1"  it  cannot  mean  the  whole  given  in  my  will,  every 

thing 
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thing  that  is  already  difpofed  of.    But  if  this  claufe  in- 
cluded the  reverfion,  ftill  the  will  of  the  wife  is  a  bad 
execntion  of  the  power  given  her  by  the  teftatori  of 
making  partition  among  his  children,  and  the  eftate 
either  defcends  to  the  heir  at  laW,  fubjeA  to  a  tmft  to  be 
difided  by  him  equally  among  the  children,  or  defcends 
to  the  teftators^s  fix  children  equally,  of  whom  the  heir 
is  one.    Cunningham  v.  Moody,  2  Fef  174.    Doe  on  the 
Dmi/e  of  WilKs  r.  Martin,  4  Term  Rep.  39.     The  latter 
it  a  very  remarkable  cafe.    There  the  eftate  was  limited 
to  the  wife  for  life,  remainder  to  the  huiband  for  Iife» 
remainder  to  the  ufe  of  all  the  children,  or  fuch  of  them, 
aad  iir  fuch  proportions  as  the  parents  Ihould  appoint, 
and  for  want  of  fuch  appointment,  to  the  ufe  of  all  the 
children  in  fee,  and  in  default  of  fuch  iffue,  to  the  father 
in  fee ;  with  a  power  to  the^f  arents  to  revoke  the  ufes, 
and  fell  the  eftate,  upon  condition  of  repurchaiing  other 
lands.    The  parents,  after  the  birth  of  fome  children, 
revoked  the  ufes,  and  appointed  new  ufes  to  a  ftranger, 
and  the  queftion  was,  whether  the  children  had  only  a 
contingent  remainder,  which  this  a£t  might  deftroy ;  or 
whether  they  had  a  vefted  eftate ;  and,  if  fo,  whether 
this  Ihottld  deveft  their  eftate.    The  Court,  on  tlie  au- 
thority of  Lord  Hardwick/s  decifion  in  Cunningham  v* 
Moody,  held,  that  the  children  upon  their  birth  took  an 
eftate  in  fee,  fubjeft  to  be  devefted  by  a  due  appoint- 
meot.    But  in  the  prefent  cafe,  it  feems  rather  that  the 
eftate  defcended  to  the  heir  at  law,  until  appointment 
executed.    The  objcAions  to  the  appointment  are,  that 
the  teftatriz  does  not  even  profefs  to  execute  the  power  : 
flie  exprefsly  gives  the  property  as  her  own.    The  power 
in  this  cafe  purports  that  both  the  real  and  p^ooai 
eftate  are  to  be  parted  among  the  teftator's  childreiH 
which  muft  be  among  all  th^  children:  and  the  widow 
devifes  to  her  two  youngeft  children  only  the  whole  real 
eftate^  and  the  whole  perfonal  cftatCi  except  cenain 
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(mill  legaciety  and  docs  not  give  to  each|  a  part 
of  the  real,  and  a  part  of  the  perfoaal  cftatCk  Mm* 
gey  V.  ff^aiigr*  Ca/.  temp*  TalL  72.  Again,  Francis  was 
not  born  at  the  time  of  making  this  will ;  he  was  iiot| 
therefore,  originally  one  of  the  objc£ls  of  the  teftator'i 
bounty,  and  the  power  cannot  be  extended  in  favour  of 
any  others.  Lord  Loughborough ^  Chancellor,  f^id  in  one 
cafe>  <*  if  the  word  were  tffUe^  I  could  extend  it  ai  infi' 
nitum^  but  I  cannot  ynder  the  word  children  ioclude 
grandchildren.  We  mull  zfk  according  to  the  extent  of 
the  inftrument  giving  the  power." 


Barley  Serjt.  contra,  contended,  that  according  to  the 
cafcrs  of  Tomlinfin  v.  Dlghton,  I  P.  ^m/.  149.  and  Utfi 
T.  SaltingsUne,  I  Mod.  189.  the  reverfion  became  fubjed 
to  the  wife's  appointment.  He  admitted  that  to  make 
the  appointment  good,  each  child  muft  take  a  (harr,  but 
contended  th^t  it  was  not  neceflary  that  each  (hooU 
take  a  (hare  of  each  component  part  of  a  mixed  fund; 
an  appointment  of  a  (hare  of  either  to  each  was  good« 
The  fufficiency  of  the  amount  of  the  (hare  could  not 
be  queftioned  here.  Spring  v.  BiUs^  cited  i  Term  Rtp* 
438.  n.  Kempt  v.  Kempe,  5  Vef  861.  Vandemt  r. 
Acorn,  4  Vef.  784.  But  fuppofing  that  the  appointment 
were  bad  in  law,  ftill  the  PlaintiflF's  leiTor  would  be  cn^ 
titled  to  one-Cxth  only  of  the  eftate.  Kempe  v.  JT/w^, 
5  Vef.  859.  For  it  was  a  veiled  intereft  in  the  children, 
according  to  the  cafes  of  Doe  d,  Willis  v.  Martin,  and  Qun* 
fAngham  v.  Moody.  Indeed  it  would  appear  abfurd  to  hold 
that  an  appointment  of  the  whole  in  favor  of  one  mod 
neceflarily  be  bad,  but  that  the  fame  eftate,  without  any 
appointment,  (hould  aU  go.  to  one.  It  was  clear  that  the 
after  born  child  might  take.  Wildf%  cafe,  6  Co.  17.  t«^' 
Battman  v.  B$aci,  9  Mod.  104.  Baldwin  jr.Wtrvif, 
CotBp.  309. 


Williams, 
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WiiiiamSi  in  r^ply,  cited  the  argument  of  Mr.  Sccit^ 
now  Lord  Chancellor,  in  Achroyd  t.  Bmithfon^  i  Bro* 
Cha.  Caf.  506,  in  behalf  of  tl^  right  of  the  heir,  that 
this  was  not  a  vefted  intereft  in  the  children,  tie  re- 
ferred alfo  to  Purefcy  v.  R§gers^  2  Sound,  380.  ^ 

Cur.  adv.  vult. 
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The  Court  now  delivered  their  opinions  y^^/iftf 

Chambre  J. 9  after  having  recapitulated  the  material 
parts  of  thefe  two  wills,  obferved,  that  the  claim  of  the 
leffor  of  the  Plaintiff  was  founded  on  the  idea,  either 
diat  the  real  eftate  was  not  at  all  devifed  by  the  will  of 
John  Surman,  or  that  if  it  was  devifed,  the  difpofition 
made  by  his  widow  was  not  a  good  appointment  under 
her  hufband's  will.  The  cafes  of  GoodtitU  v.  MiUs^ 
Strong  V.  Teaie^  and  Dee  on  tie  Demife  of  Davis  v.  Saun* 
derSf  2  Cowp*  420.  which  had  been  cited  in  fupport  of 
the  fifft  pofition,  feemed  to  prove  exadly  the  contrary; 
for  thofe  were  all  cafes  in  which  there  was  a  fpecial  indi- 
cation of  an  oppofite  intention,  which  controlled  the 
effeQ  of  the  general  words ;  but  where  no  fuch  indica* 
don  was  to  be  found,  the  words  here  ufed  were  fufficient 
to  carry  the  reverGon.  The  firft  queftion  here  then, 
was,  what  was  the  tStCt  of  the  will  of  John  Surman  f 
It  was  a  very  finguiar  will,  and  he  was  glad  that  the  opiv 
nion  of  his  Lordihip  apd  his  brethren  upon  it  diflered 
from  his  own.  Thefe  two  youngeft  fons  had  not  been 
advanced  in  life :  and  the  widow  very  rationally  gave 
them  that,  which  put  all  the  children  upon  an  equality. 
An  intcreft  in  the  perfonal  as  well  as  in  the  real  eftate, 
was  certainly  given  to  the  children,  by  the  claufe  in  which 
the  teftator  bequeathed  the  fame  after  his  wife's  deceafe, 
to  hWaid  children,  to  be  parted  between  them,  as  (he 
ihould  think  proper.  But  the  word  fame  was  fo  ex- 
plained afterwardSi  that  it  muft  be  confined  to  the  real 

eftates  \ 


^f6 
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iSo8.  cftates ;  and  if  fo^  the  widow's  appotntmeDt,  being  fot 
the  benefit  of  two  only  of  the  children^  muft  be  bad* 
lUafoiy  appointments  wete  not  known  at  law,  bat  feme* 
thing  muft  be  gifen  to  each  under  this  power.  The 
teftator  afterwards  made  his  wife  executrix,  and  gave 
all  bis  peiffonal  eftate,  goods,  and  chattels,  to  be  at  her 
difpofal.  On  the  principle  that  no  words  were  to  be  re- 
je£led,  which  could  pofliblj  be  lets^ned,  he  thought 
that  this  was  a  revocation  of  the  former  refidoary  bequeft 
of  his  perfonal  eftate  to  his  children,  and  left  the  real 
eftate,  as  the  only  fubjeA  of  the  dif  ifion  direAed  bf  the 
teftaton  It  was  further  to  be  obfenred,  that  if  the  wi« 
dow  was  to  be  accountable  for  erery  article  that  came 
to  her  hands,  that  would  have  rendered  it  impoffible  for 
her  to  carry  on  the  teftator's  trade  of  a  publican*  Con- 
fequently  the  appointment  was  bad ;  and  if  bad,  the  eftate 
muft  go  in  equal  fhar^s  to  the  fix  children.  One  of  them 
was  born  after  the  making  of  the  will;  but  it  was  be- 
fore the  deceafe  of  the  teftator,  and  the  cafe  of  4|iMMi 
^a/!Jufi*^^*^ti^^oLm  jyti/iajiiii  and  other  cafes,  had  decided  that  tM  cir- 
eumftance  did  not  prevent  a  devife  from  extending  to  all 
the  children,  and  that  the  child  born  after  the  makiog 
^f  the  will  m  the  teftator's  lifetime  muft  be  admitted  to 
partake. 


Hbath  J.  diflered  from  his  brother  Chamhn  in  his 
conftruaion  of  this  obfcure  will.  It  appeared  that  the 
teftator  was  poflefled  of  this  houfe  where  his  bufinefs 
was  carried  on,  and  of  fome  perfonal  property.  His  firft 
obje£l  was  to  fecure  to  his  children  his  perfonal  pro* 
perty.  It  was  a  prudent  precaution  to  give  it  to  them  in 
fuch  flisres  as  his  wife  might  direfi.  A  fecond  huiband 
might  have  diffipated  it.  This  then  was  a  mixed  ^fund 
for  diftributioQ,  confifting  of  real  and  perfonal  eftate. 
The  appointment  was  executed  in  the  moft  prudent  way 
imaginable.  The  firft  queftion  was,  whether  the  per* 
^  fenal 
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fenal  eftatc  ipts  deftined  for  the  children  $  if  it  was  not^ 
the  Qmrt  unanimoofljr  agreed  that  the  power  was  ill 
executed.  If  it  was,  the  next  queftion  occurred^  whe- 
ther the  power  was  facisfied  by  gWing  real  eftate  to  one 
child,  and  perfooal  eftate  to  another  ?  ^  The  word  Jtmt^ 
Cnce  there  was  a  joint  fund,  muft  relate  to  the  whole 
fund.  The  doubt  was,  whether  the  words  which  made 
the  widow  executrix,  repealed  the  former  words.  Thej 
were  in  the  fame  period  \  and  it  was  a  rule  of  conftruop 
fioD,  that  if  the  whole  of  a  fentence  could  be  made  to 
ftand  together,  it  Ihould  be  fo  conftrued.  Chamtn^. 
propofed  to  controul  the  word  fomi  by  the  fubfequent 
words,  be  controulcd  the  fubfequent  words  by  the  word 
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i8o8. 

MoaoAN 
ex  dem. 

SURMAW 
V. 

SvaiiAX. 


Itf  AN89IBLD  C.  J*  thought  that  the  teftatox's  intenttoo^ 
though  difficult  to  difcover,  was  to  make  his  wife  tenant 
far  li^r,  and  then  to  di?ide  his  property  among  his  chil- 
dnaia4  flie  Qiould  fhink  proper.  He  paade  his  wife 
cxecuc^,  and  gave  her  all  his^sci  in  trade^  bills,  bonds» 
&c.  (he  -paying  thereout  all  his  juft  debts.  It  was  im« 
poffible  to  apply  the  word  /ami  to  one  fort  of  property 
and  not  to  the  other  i  from  and  after  her  deceafe,  he 
gave  the  fame  to  be  dirided  among  his  children,  as  (he 
fliould  think  proper.  It  feemed  the  moft  tational  con* 
ftruaioo,*  to  fay  the  teftator  meant  that  (he  (hould  Ukc 
the  whole  for  her  life  only :  from  the  bequeft  of  the 
ftock  in  trade,  it  appeared  probable,  that  the  teftator 
thought  his  wife  would  continue  his  trade ;  and  the 
words  <<  all  my  perfonal  eftate,  goods,  and  chattels,  at 
her  difpofal/'  appeared  to  mean,  that  (he  (hould  have  a 
diicretionary  power  to  fell,  change,  or  enlarge  the  ftock 
as  (he  (hould  find  expedient.  The  next  queftion  was 
whether  there  was  a  good  appointment,  to  prevent  the 
ddeft  fon  from  claiming  a  (hare  in  oppofition  to  the  will 
^  his  mother.    The  queftion  was  a  new  one  in  iu  pre- 

•  fcnt 


2^8 


i8o8. 

MOROAN 

ex  dem. 

SVRMAN 

V' 
fURMAN. 
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fent  form,  but  he  inclined  to  think  that  the  appointment 
was  a  good  one,  fo  far  as  he  could  collefl  from  the  ad- 
judged  cafes.  The  cafes  on  appointments  were  nomer- 
ous,  but  none  of  them  turned  upon  the  point  of  a  veded 
intereft  ;  they  all  proceeded  on  the  queftion  of  an  illufory 
fliare.  But  the  dodrine  of  illufory  appointments  could 
not  be  difcufled  there.  If,  according  to  the  terms  of 
the  power,  fome  fliare  were  given  to  each,  it  was  impof- 
fible  for  a  court  of  law  to  fay  how  much  each  (hould 
have :  that  muft  depend  upon  the  appointment  itfvlf. 
If  an  hundred  thoufand  pounds  were  the  fund,  and  fire 
(hillings  were  the  fum  given  to  onc»  the  appointment 
would  be  good  at  law.  But  in  the  prefent  cafe  there  was  a 
fund  conGfting  both  of  real  and  perfonal  eftate,  and  to 
feveral  of  the  children  no  part  of  tKe  real  eftate  was  dif* 
tributed.  The  queftion  then  arofe,  whether  it  was  ne- 
ceflary  to  give  a  part  of  the  property  of  each  defcriptioa 
to  each  of  the  objeQs  of  the  teftator's  bounty.  If  ibe 
Court  of  Chancery  had  to  decide  whether  fuch  %n  ap- 
pointment were  illufory  or  not,  in  a  cafe  where  it  was 
the  more  convenient  courfe  to  give  a  part  or  the  whole 
of  the  realty  to  one  child,  and  a  part  or  the  whole  of 
the  perfonalty  to  anotheri  it  cannot  be  conceived  that 
the  Court  would  deem  it  illufory,  becaufe  a  part  of  each 
fpecies  was  not  given  to  all*  .  And  if  this  were  fo  in 
equity,  at  law,  could  there  extft  a  doubt  that  the  giving 
part  of  one  fpecies  only  would  be  a  good  legal  appoint* 
ment  f  If  fo,  the  leflbr  of  the  Plaintiff  was  entitled  to 
no  part  of  the  real  eftate.  But  it  had  been  faid-,  that 
this  was  not  a  good  execution  of  the  power,  becaufe  the 
teftatrix  difpofed  of  the  property  as  her  own.  It  is  true 
that  where  a  perfon  having  an  intereft  and  a  power,  does 
not  refer  to  the  power,  it  fhall  be  held  that  he  means 
only  to  difpofe  of  his  intereft.  CUer*9  cafe,  6  Co.  ly.V 
3.  r^s.  But  where  jf.  is  feifed  of  an  eftate  with  a  power 
for  J?.  to  appoint  i  there  £.,  having  no  eftate,  his  afi 
10  M 


IN  THE  FoaTT-EXCHTH  YeAR  OF  GEORGE  HL 

fliall  neceiTirily  be  inferred  to  be  done  in  execution  of 
the  power.  In  a  cafe  where  a  woman  devifcd  her  real 
eftate,  having  none,  but  a  power  to  appoint  a  real  eflate 
of  her  hufband's,  Lord  Loughborough^  Chancellor,  held 
it  was  a  good  execution  of  her  power.  The  teilatrixi 
then,  taking  as  (he  did,  only  a  life  intereft  in  the  real 
cftate,  certainly  had  only  a  power  over  thereverGon,  and 
not  an  interrft  in  it.  And  therefore  although  (he  ufes 
terms  of  devife,  it  is  plain  that  (he  meant  to  execute 
the  power.  Two  other  points  had  been  raifcd,  whether 
the  cldeft  fon,  or  all  the  children,  or  all  but  one,  (hould 
jiave  uVtn  the  real  cdate,  in  cafe  the  appointment  had 
been  bad.  He  thought  all  the  children,  including  the 
after-born  child,  would  have  taken  :  but  it  was  not  ne<* 
peflary  to  decide  the  two  laft  points,  as  he  was  of  opi- 
nion with  Heath  J.  that  the  kflbr  of  the  PlaintiiF  was 
pot  entitled  to  recover  any  thing. 


a>^ 


i8o8, 

Morgan 
ex  dem. 

SURMAW 

v. 

SURMAN* 


Lawrence  J.,  not  having  been  on  the  bench  when  the 
pafe  wa3  argued^  e^sprefled  no  opinion. 

Poffea  to  the  Defendants* 


CASES  IN  EASTER  TERM 


JK^r  30-  Christy  v.  Row. 

Iftlhip  freight-  rpms  ^^  an  aaion  brought  to  recover  freight,  dc 
cd  to  Mis  pre-     X  ,  .  r       ,  . 

Tented  hy  re-  murrage,  and  port-charges,  upon  a  voyage  intended 

ftraiotsc^  princes  to  have  been  made  to  Hamburgh.    The  firR  count  of  the 
from  anrtiing,       declaration  fet  forth  a  charter-part j  in  writing,  not  fcalcd,        , 
r^?8^d^reathe  ^'^^"^^T  *«  Plaintiff,  being  owner  and  maftcr  of  the        ! 
matter  to  deliver    True  Briton^  on  the  ad  of  Offoter  1806  agreed  to  let 
the  cargo  at  G.     her  to  freight  for  one  voyage  from  Stields  to  Hamburgh^        \ 

and  accept  it        ^^j^  ttlpulatcd  that  the  (hip  Ihould  be  kept  tight,  &c. 
tberc,  he  msy  »       o 

mainuin  afump-  during  the  vopgc,  with  an  exception  of  perils  of  the 

/f  uponanim.  feas,  reftraints  of  princes  and  rulers,  fire,  and  enemiesi 
plied  contraft  to  ^^  Plaintiff  agreed  t6  Uke  on  board  a  full  cargo  of  coals 
^^  'tinerii  ®**  account  of  the  freighter  or  his  affigns,  and  to  proceed 
Andif  themaf-  for  Hamburgh^  and  on  his  anivslto  deliver  the  fame  to 
terbeprerented  the  freighter  or  his  afligns  at  fuch  convenient  place  or 
Ve^cOTfi'^ws'^^  places  where  the  Ihip  and  cargo  might  fafely  come;  that 
or  icftraints  of  ^^  ^V  Q^ould  for  her  loading  lie  until  the  9th  of 
princes  from  de.  OSober^  and  for  her  delivery  lie  at  the  rate  of  one  work- 

livering  the  whole  iog  day  per  keel,  and  fo  to  end  the  voyage.     In  confide- 

cargo  there,  he 

flull  be  entitled  to  freight  pro  r^ti  for  the  part  delivered. 

If  a  (hip  be  freighted  on  a  fingle  voyage  outwards,  and  be  prevented  from  deliver- 
ing her  cargOtT^mi/r  that  ihe  (hall  be  entitled  to  receive  from  the  owner  of  the  cargo, 
freight  for  bringing  it  back. 

And  demurrage  from  the  time  of  her  aniral  at  the  port  of  loading  and  notice, 
till  the  owner  receives  the  cargo,  or  the  maftcr  has  had  time  to  difcharge  it,  if  aban- 
doned by  .the  owner. 

And  that  the  matter  would  not  be  entitled,  upon  lofing  the  delivery,  to  caft  away 
the  refidue  of  the  cargo. 

If  Ihe  mafter  figns  a  bill  of  lading,  exprdTing  that  upon  delivery  of  the  cargo 
frdght  is  to  be  paid  by  the  configneet,  he  docs  not  thereby  renounce  his  claim  for 
freight  againft  the  confignor. 

Sembiet  that  the  matter's  nght  to  ezad  payment  of  any  part  of  the  freight  from 
the  coofignee,  does  not  ahfe  till  the  delivery  is  completed,  or  determined. 

Upon  an  agreement  to  pay  certain  pilovage  and  port-charges  for  an  entire  voyage, 
though  a  part  only  of  the  cargo  is  delivered*  there  (hall  be  no  apportionment  of  the 
pilotage  and  port  charges,  but  the  whole  (hall  be  paid. 

ration 
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ration  whereof  the  freighter  agreed  not  ool^  to  pat.  on  1808. 

boud  a  cargo  of  coalsy  and  to  receive  or  caufe  the  laiiie 
to  be  received  from  on  board  her  at  Hamburgh  within 
the  times  limited  for  her  loading  and  delivery^  but  alfo 
to  pay  the  Plaintiff  in  fall  for  the  freight  of  the  fliip  for 
the  royage,  after  the  rate  of  20A  per  keelj  on  the  deltrery 
of  the  cargo,  by  the  mafter  having  what  money  he  might 
require  for  the  (hip's  ufr,  and  the  remainder  by  a  good 
bill  on  London  at  two  months'  date,  with  5/.  demurrage 
for  every  day  of  the  (hip's  detention  beyond  the  days  fo 
limited  for  her  loading  and  delivery ;  and  alfo  two  foil 
third  parts  of  adl  pilotage  and  port*charges  which  might 
be  incurred  during  the  voyage.  The  declaration  further 
averred  that  on  the  f3th  of  OHober^  and  not  before, 
through  the  default  of  the  Defendant  in  not  loading  the 
ihip  within  the  (lipulatcd  period^  although  the  Plaintiff 
was  ready  within  that  period,  he  received  on  board  a  full 
cargo,  to  wit,  1 7  keeU  of  coaU,  on  account  of  the  De« 
defendant  or  his  aiEgns,  and  proceeded  towards  Ham" 
iurgh^  and  oil  the  8th  of  November  arrived  at  Cupthaven^ 
being  a  port  in  the  courfe  of  the  voyage  from  Shields  to 
Bamhargh,  and  gave  notice  thereof  to  the  agents  or  aflfigna 
of  the  Defendant  at  Hamburgh ;  and  on  the  1 2th  of  ^o« 
vmher  arrived  at  GluckJIadii  another  port  in  the  courfe 
of  the  voyage,  he  having  been  forced  and  compelled  by 
certain  officers  a£ling  in  the  fcrvice  of  the  king,  and 
whofe  orders  he  could  not  rcfiit  or  controul,  to  remain 
at  Cuxhaven  until  that  day.  The  Plaintiff  further  averred 
that  by  the  reftraint  of  princes,  and  by  reafon  of  the  dan* 
ger  of  capture^  to  which  the  ihip  and  cargo  would  be  es- 
pofed  by  reafon  of  certain  enemies  of  his  majefty  being 
then  near  to,  and  likely  to  feiz^  and  occupy  Hamburgh,  . 
he  was  prevented  from  proceeding  nearer  to  Hamburgh^ 
whereof  the  Defendant  had  notice;  and  that  in  con- 
fideratton  of  the  premifei,  and  that  the  Plaintiff,  at  the 
Pefcndant's  i^ueft^  would  deliver  the  cargo  at  Gluch^ 
You  I.  Y  Jadt 
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i8c8»         Jh^it  to  the  Defendant  or  his  affigni,  into  Iticb  craft  of 
''-    -    -^       lighters  as  he  or  his  agents  or  affigns  (bould  fendi  the 
t;.  Defendant  undertook  to  pay  freight  for  the  cargo  from 

^^^'  hbiilds  to  Gluckftadtf  and  the  fame  demurrage,  and  afur 

the  fame  rate  as  was  ftipuiated  in  the  cfaarter*party,  toge- 
ther with  two  third  parts  of  all  pilotage  and  port'Charges. 
The  Plaintiff  then  averred  that  be  did  deliver  at  Gluch' 
ftadtt  to  certain  affigns  or  agents  of  the  Defendantf  into 
certain  craft  or  lighters  fent  by  them,  7  keels  and  i 
chaldron  of  coals,  part  of  the  cargo,  and  was  ready  and 
willing  to  have  delivered  the  refidue,  in  the  like  or  in  any 
other  .manner,  which  the  Defendant,  his  agents,  or  af- 
figns, (hould  direfi,  and  for  that  purpofe  remained  at 
Gluckftadt  until  the  2i(t  of  November^  whereof  the  De- 
fendant and  his  aCTigns  had  notice,  but  that  they  did  not 
receive  it :  that  he  was  on  that  day  dire£led  by  certain 
officers  in  his  majefty's  fervice,  having  authority,  (and 
which  dircAions  were   occafioned  by  certain  a&i  of 
his  majefty's  enemies,  and  it  being  in  confequence  of 
fuch  zGts  unfafe  and  expofing  the  (hip  and  cargo  to  rifk 
of  capture  to  remain  at  Gtuchjladt)^  to  proceed  from 
Gluckftadt-  back  to  Cuxhaven ;  that  he  accordingly  re- 
turned to  Cuxhaven^  and  remained  there  until  the  25th 
of  Nfvember^  with  the  will  and  intent  to  have  delivered 
the  refidue  of  the  cargo,  but  that  the  Defendant  and 
his   afiigns  neither  fent  any  craft  or  in   any  manner 
received  the  refidue  of  the  cargo.     The  FlaintiiF  further 
averred  that  he  was  on  that  day  compelled,  by  and  in 
confequence  of  the  reftraints  of  princes  and  rulers,  the 
aAs  of  the  enemy,  and  by  certain  officers  a&ing  under 
the  orders  of  his  majefiy  ordered,  to  (ail  from  Cuxbavm 
for  this  kingdom  ;  that  on  the  ift  of  December  he  arrived 
at  Shields^  and  on  the  4th  of  February  1807  in  this  king- 
dom, to  wit,  at  Lofidon^  &c.  he  landed  and  delivered  the 
refidue  of  the  cargo,  which  he  was  fo  prevented  and 
hindred  from  delivering  at  Gluckftadt  or  Cuxhaven^  or 
13  elfc- 


IN   THE  FORTT-BIGHTH  TbAR  OP  GEORGE  III.  303 

dfewhere»  bat  which  might  have  been  delivered  or  re«         i8o8. 
ccived  had  the  Defendant  loaded  the  (hip  within  the  time       <■  "v  ^ 
ftipulatcd,  as  he  might  and  ought  to  have  done  -,  or  had-      CHRisTf 
he,  his  agents  or  affignsi  ufed  due  diligence.  The  Plain-        ^Row.* 
tiff  then  claimed  for  71  days'  demurrage,  at  the  rate  in 
the  memorandum  fpecified,  355/. ;  for  the  freight  of  the  - 
cargo  340A  ;  and  for  two  third  full  parts  of  the  pilotage 
and    port-charges   2$l.   14/*   6d.      The    fecond   count 
ftated  that  the  refidue   of  the  cargo  had,    fince   the 
<htp*8   return,    with   the   Defendant's   knowledge    and 
affenr,  been  landed  in  this  kingdom.     The  third  count 
dated  a  fubftitiited  contrail  entered  into  by  the  De- 
fendant,   to  pay  reafonablt  freight  for  the  cargo,  or  fi 
much  thereof  as  Jbould  be  delivered^  and  averred  that  the 
Plaintiff,  after  being  compelled   to  return,  difcharged 
and  delivered  the  rrft  of  the  cargo  for  the  ufe  of  the 
Defendant,  with  notice,  and  claimed    142/.   lo/.  onljr 
for  freight  of  the  7  keels  i  chaldron.     Upon  the  trial  of 
this  caufe  at  Guildhall^  at  the  Sittings  after  Micbaelmat 
term  1807,  before  Mansfield  C.  J.,  the  Plaintiff  proved 
the  charter  party  as  ftated.     He  alfo  proved  that  De- 
fendant did  not  fully  load  the  Veflel  till  the  13th  of  Or- 
^  tober^  being  four  days  after  the  time  ftipuhted  for  com- 
pleting the  cargo,  in  confequence  of  which  the  Plaintiff 
claimed  4  days'  demurrage,  and  the  Defendant  paid  him 
10/.  in  part,  and  in  dor  fed  on  the  charter-party  a  memo- 
randum that  <<  if  the  (hip  fliould  lofe  the  then  convoy 
^*  about  to  fail  from  Leitb  or  HuU^  in  that  cafe  the  cap- 
<<  tain  was  to  be  paid  10/.  for  2  days*  demurrage,  at 
•'  5/.  per  day,  which  Meffrs.  Rofs  and  Schleideri,  (the 
*'  Defendant's   confignees)  were    defired   to   have  the 
«  goodnefs  to  pay  to  Captain  Chrj/lj.'*    The  Plaintiff  * 

loft  that  convoy.  He  failed,  and  on  the  8th  of  Nwftn* 
ber  anived  off  Cuxhaven^  which  is  fo  near  to  Hamburgh^ 
that  he  could  with  eafe  have  reached  that  place  on  the 
iame  day ;  but  being  prohibited  by  the  commander  of 

Y  a  bi» 


304  CASES  IN  EASTER  TERM 

I  Sot.  bis  majefty's  naval  force  tbei€  from  proceedingi  beanfe 
die  French  forces  were  then  nearly  approaching  to  Ham^ 
burgb^  be  fent  tbither  inteUigence  of  his  arrival  to  Rofi 
and  ScbUiden^  who  in  anfwer  iXxt&td  htm,  '<  if  be 
<*  (bottld,  agatnft  expedlatton^  have  waited  that  anfwer 
^*  to  bia  welcome  letter^  to  fail  as  far  as  Gluckfiadu 
**  where  they  would  fend  htm  fome  lighters*"  The 
Plaintiff  arrived  ztG/uckfiadt  on  the  ]2th  ot  Novemier, 
and  on  the  15th  and  i^th,  in  purfuance  of  written  or- 
dera  received  from  kofs  and  Schlcideu^  delivered  7  keels 
and  1  chaldron  of  coals  into  the  only  lighters  fent  by 
thefU.  If  fttfiicient  lighters  had  been  fent,  the  whole 
cargo  might  have  been  difcharged  during  the  (hip's  day 
at  GlucifiaJt,  She  was^  however,  enabled  to  difcharge 
at  the  rate  of  a  keel  per  working*  day  during  her  flay 
there.  On  th^  21ft  the  French  having  entered  if/im* 
iurghf  the  Plaintiff,  by  direftion  of  the  Briti/h  confol, 
and  of  the  commanders  of  bis  majefty's  fliips,  returned 
to  Cuxbaven ;  and  on  the  23d  received  from  them  io- 
ftruAions  to  return  to  England  with  the  reft  of  the  car- 
go, in  confequence  of  which  he  failed  on  the  26th|  15 
working  days  only  having  elapftd  fince  his  firft  arrival  in 
Cuxhaven  roads,  and  re;£ched  Shields  on  the  ift  of  Decent 
ier\  on  the  9th  he  apprifcd  the  Defendant  of  the  cir- 
cuniftancest  and  inquired  how  he  was  to  difpofe  of  the 
cargo  i  to  which  the  Defendanti  on  the  loth,  replied, 
that  the  Plaintiff  was  at  liberty  to  proceed  in  any  way  he 
thought  proper,  as  his  contratSl  with  him  (the  Defend- 
ant) had  not  been  performed.  The  Plaintiff  having,  00  the 
S4th«  given  htm  notice  of  bis  intention  to  land  the  cargo 
at  the  Defendant's  rilk  and  expence,  unlefi  be  (boaM 
bimfelf  unload  it  within  7  days,  on  the  4th  of  Fetruarj 
fintflied'  the  landing  of  it  on  a  public  wharf  at  SbieUi^ 
and  appriafed  the  Defendant  of  what  he  had  done.  The 
Plaintiff  had  paid  32A  I2A  $4.  for  the  whole  of  the  pilot* 
agp  and  poK-charges»  but  iIm  reafonaUenefs  of  fome 
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of  the  Charges  was  contefted.     The  Defendant  proved  i8o8. 


Chruty 


the  btU  of  ladingi  by  which  the  Plaintiff  agreed  to  de«i 
liver  the  cargo  at  the  port  of  'Hamburgh  to  Meflrs.  Rofs  Vf 

and  ScblfiJen,  merchants  there,  or  to  their  afligns,  he  or  ^oWp 

they  paying  freight  for  the  fame.  This  was  figned  by  the 
captain,  '*  as  per  agreement  to  darter.  J.  Cbriftj.^*  The 
Plaintiff  contended  be  was  entitled  to  recover  the  whole 
freight  for  17  keels  and  57  days  demurrage^  viz.  2  days  be* 
cfore  the  veffcl  failed^  and  ^^  days  after  her  returnj  v\z, 
from  the  9th  of  Dec.  to  the  4th  of  Feb.  Mansfield  C  J« 
direAed  the  jary  that  the  Plaintiff  could  be  entitled  to 
freight  only  pro  ratd  for  the  quantity  of  coals  delivered  ; 
that  he  was  entitled  to  demurrage  after  his.  return,  not 
for  the  whole  time  he  kept  the  cargo  on  board,  but  for  a 
reafonable  time,  until  he  could  have  found  a  proper  place 
to'difcharge  it$  for  that,  upon  the  Defendant's  dif<* 
claimer,  the  Plaintiff  might  have  thrown  the  coals  over* 
board  ^  he  left  h  to  the  jury  to  confider  whether  there 
was  fufficient  evidence  of  the  agency  of  the  cohfignees, 
to  authorize  the  Plaintiff  in  obeying  their  inftra£tioos  for 
altering  the  (hip's  deftination  ;  and  he  referved  to  each 
party  the  feveral  points  which  were  afterwards  difcuffed. 
The  jury  found  a  verdifi  for  the  Plaintiff;  in  calculate 
hig  the  damages,  they  awarded  him, 
I.  Freight  for  7  keels  of  coals,  at  20/. 

per  keel  -  -  ^  140     o    o 

?•  Compenfation  for  the  ufe  of  the  (hip 
^..at  SbielJi  apon  her  return,  for   14 

days,  until  the  Plaintiff  could  have 

gotten  a  place  to  receive  the  coals, 

at  5A  per  day        -  •  -         70    o    o 

3«  For  the  2  days*  demurrage  incurred 

before  the  (hip's  departure     -        -        10    o    o 
4*  For  two  third  parts  of  the  entire  pi« 

lotagc  and  port-charges        «  •  *     20    o    o 

"p/likmg  the  whole  amount  of  the  damages  £  240    o    o 

y  3  ^A^4<rrf 
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» 

l8o8.  Shepherd  Serjt.  in  Hilary  term  lad  obtained  a^e  mfi 

'      ^       that  the  verdi6k  might  be  inqrcafcd  to  440/.  upon  the 

v.  ground  that  the  Plaintiff  was  entitled  to  freight,  at  20L 

^°^'  P^^  ^^^^f  'o'  ^^  entire  cargo ;  and  Baylej  Serjt.  obulncd 

a  rule  nifi,  that  the  verdi£k  might  be  fee  afide,  and  a  non- 

fuit  entered,  or  that  each  of  the  fevcral  conftituent  fums 

might  be  deducted  from  the  amount  of  the  damages. 

In  Eq/ler  term  hil  Shepherd  and  Lem  Serjts.  (irft  (hewed 
caufe  againft  the  rule  obtained  by  the  Defendant,  and 
at  the  fame  time  endeavoured  to  fupport  the  Plaintiff  *s 
rule*  Tbej  obferved  that  the  oSjeflions  made  to  the 
Plaintiff's  claim  for  the  freight  were,  i.  That  the  cargo 
was  not  delivered  at  Hamburgh^  but  elfewhere.  2.  That 
no  part  of  the  freight  was  due,  becaufe  the  whqle  of  the 
cargo  was  not  delivered.  3.  That  it  was  not  proved  that 
the  Defendant  had  authorized  Rofs  and  Schleiden  to  fub- 
flitnte  Gluckjladt  as  a  port  of  delivery  inOead  of  Hantr 
iurgh.^^i.  The  Plaintiff  is  not  under  the  neceffiry  of 
contending  that  he  has  earned  freight,  fpecificalij  fo 
called.  He  founds  his  action  upon  the  fuppoGtion  ttiat 
inevitable  accident  having  prevented  the  performance  of 
the  firft  contra£l,  he  is  entitled,  upon  an  exprefs  or  im- 
^  plied  contrnd,  fubftituted  for  the  other,  to  recover  a 
reafonable  compenf«ttiou  for  the  ufe  of  his  (hip,  and  he 
refers  to  the  original  charter-party,  only  to  (hew  that 
7,oLper  keel  is,  by  agreement  between  the.parties,  a  rea- 
fonable rate  of  payment.  In  the  cafe  of  Cooke  and  Trn- 
^i^^g^9  7  Term  Rep.  382.  it  was  rightly  decided,-  that  ihs 
Plaintiff,  having  declared  upon  the  original  contratSi,  the 
performance  of  which  had  been  defeated,  could  not  re- 
cover :  and  the  prefent  a£lion  was  framed  upon  the  opi- 
nion which  the  Court  then  gave.  Suppofing  that  the 
whole  17  keelb  had  been  delivfered  at  Gluckfiadt  by  the 
D':fendaQt'd  order,  the  delivery  at^  Gluckftadt  is  to  all 
intents  equivalent  to  a  dcUrery  at  Hamburgh.     Cooke  v. 

Jenmngi 


Christy 
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Jennings  is  the  only  cafe  where,  tbc  goods  having  been  1808. 

accepted  by  the  freighter,  the  captain  has  not  been  held 
entitled  to  recover  freight  pro  rata  itineris :  but  even 
this  cafe  cannot  be  deemed  an  authority  to  fupport  that  ^^^ 

pofition.  2.  If  it  were  t  ncceiTary  precedent  condition, 
that  the  whole  of  a  cargo  (bould  be  deltvered,  before  any 
part  of  the  freight  became  due,  there  is  fcarcely  an^ 
voyage  upon  which  freight  can  be  recovefed.  For  when- 
ever a  part  of  the  cargo  in  a  chartered  (hip,  or  a  piece  of 
goods  in  a  general  fliip,  is  thrown  overboard  in  a  tern- 
peft,  or  whenever  a  fingle  handful  of  any  article  is  wafted 
or  loft  on  rhe  voyage,  the  owner  muft  have  a  right  to 
take  the  refidue  of  his  cargo  without  paying  any  freight 
at  all.  The  cafe  of  Bright  v.  Cowper,  i  BrotunL  a  f .  cited 
by  Grqfe  J.  in  Cooh  v.  Jennings^  is  not  in  point  againft 
the  Plaintiff;  by  the  queftion,  which  is  there  ftated 
to  be,  «  whether  the  merchant  (liould  pay  the  mwej 
agreed far^''  and  by  the  reafon  affigned  for  the  judgment, 
which  is,  that  <*  the  captain  had  not  performed  hiicon^ 
iraff,**  it  appeara,  that  the  Plaintiff  there  claimed  the 
whole  freight,  though  all  the  merchandize  had  not  been 
delivered.  It  would  be  no  forced  conftru6)ion  to  raife, 
under  the  circumftanccs  of  the  prefent  cafe,  an  implied 
promife  to  pay  pro  rata  for  the  part  delivered  :  that,  how- 
ever, is  not  neceffary,  for  by  the  'terms  of  the  charter- 
party,  the  Plaintiff  was  to  receive  freight  in  proportioa 
to  the  quantity  which  he  (hould  deliver.  3.  When  a 
merchant  configns  goods  to  himfelf  or  his  aflSgns  at  a 
foreign  port^it  is  to  be  inferred  that  he  has  agents  there, 
authorized  to  do  every  thing  neceffary  for  the  fit  difpo- 
lition  of  the  cargo.  The  Defendant  gives  an  order  on 
Ho/s  and  SMeiden  for  loA,  he  agrees  that  the  Plaintiff 
Ihall  receive  at  Hamburgh  fuch  money  as  (hall  he  wanted 
for  the  ufe  of  the  (hip,  and  the  refidue  of  the  freight  by 
a  bill.  Of  whom  is  the  Plaintiff  to  receive  the  fum  of  10/., 
the  other  money,  or  the  bill,  but  from  the  Defendant's 

Y  4  agent? 
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Christy 


l8oS.  agent  ?    It  is  to  be  prefumed  then  that  his  affigns  air  bis 

agents  for  thefe  purpofcs.  With  refpcft  to  incr^afing 
the  verdict,  they  admitted  that  they  had  foui»d  .no  cafe 

Row.  iQ  which  freight  outwards  had  been  recovered,  the  voyage 

having  been  defeated  and  the  cargo  brought  back.  But 
a  ftencb  ordinance  enaclsi  that  ^'  if  it  happen  that  com* 
merce  be  prohibited  with  the  country  to  which  a  flup  it 
in  the  courfe  of  faihng,  and  the  ihtp  be  obliged  to  rctaru 
viih  its  lading!  there  (hall  be  due  only  the  freight  out* 
wards,  although  the  ihip  be*  hired  out  and  home.'* 
French  Ordinances i  Liv.  7.  ///.  3.  Fret,  arU  15.  Valin^ 
t$m.  I.  657.  Pothier^  Ch.  Parties^  No.  69.  It  feema 
that  this  ordinance  is  re(lri£live  of  the  mailer's  general 
right,  and  that  but  for  this,  he  would  be  entiil<d«  in  fuch 
a  cafei  to  freight  both  outwards  and  homewards.  But 
if  the  PlaintiflF  is  not  entitled  to  recover  the  outward 
freight^  he  is  neverthelefs  entitled  to  freight  homewards^ 
for  having  brought  the  goods  back*  If  the  mafter,  hav  « 
tog  done  all  in  his  power  to  tlFcGt  the  voyage«  upon  the 
delivery  being  fruftrated,  in  the  exercife  of  his  beft 
judgment  for  the  benefit  of  the  owner,  brings  back  the 
goods,  the  owner  muft  not  enjoy  his  option  to  receive  or 
reject  thein,  without  paying  the  mailer  an  equivalent 
for  his  labour,  wages,  and  expences;  the  meafureof  that 
equivalent  is  afcertained,  by  the  agreement  for  the 
freight  outwards.  If  the  owner  may  refufe  payment^ 
there  is  no  mutuality  *,  for  it  is  clear  that  although  the 
Plaintiff  was  prevented  from  delivering  more  of  the  coals, 
he  would  not  therefore  have  been  juftified  in  immediately 
throwing  the  refidne  overboard  ^  but  if  he  had  fo  done, 
be  would  have  been  liable  to  ah  a£lion.  The  value  of 
the  goods  is  immaterial.  If  the  mafter  might  caft  away 
coals,  be  might  in  the  like  circumftances  equally  caft 
away  cochineal,  or  diamonds.  He  could  not  forefce 
that  the  Defendant  would  eled  to  abandon  the  goods  : 
if  befbre  his  return  he  could  have  received  the  Defend^ 

ant'f 
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nt*s  refo(aI  to  freight  them' home,  perhaps  he  might 
have  had  a  larger  option  how  to  aA«  But  In  thia  cafe, 
until  the  Defendant  had  altogether  renonnced  the  cargo, 
the  Plaintiff  would  not  have  been  juftified  in  putting  the 
coals  out  of  his  vcfleL  2.  This  reafon  is  cquallf  for- 
cible to  entitle  the  Plaintiff  to  the  demurrage  due  after 
the  veffel's  return :  the  jury  have  properly  afcertained 
by  their  vcrdi&  the  time  which  he  reafonably  ought  to 
have  waited  before  he  could  difpofe  of  the  coals  without 
direAions  from  the  owner.  3.  An  agreement  to  pay 
demurrage  due  before  the  voyage,  muft  be  ful6Ued, 
whether  or  not  the  voyage  is  afterwards  performedi  and 
freight  earned.  The  indorfement  is  neither  a  bill  of 
exchange  upon  the  confignees,  nor  has  the  Plaintiff  ac« 
cepted  in  fatisfadion  a  mere  recommendation  to  them 
to  pay  that  fumif  they  Ihould  think  it  fit.  The  Plaintiff 
had  not  the  power  to  inforce  this  payment  from  the  con- 
fignees by  detaining  the  cargo.  If  the  captain  (hould 
rcfufe  to  deliver  goods,  configned  in  the  ufual  form,  the 
confignees  paying  freight,  otherwife  than  on  payment  of 
demurrage,  it  is  clear  that,  upon  tender  of  the  freight 
only,  the  confignee  might  recover  for  them  in  trover. 
^.  The  (hip  having  arrived  at  her  fubftituted  port  of 
deftination,  is  meritorious  to  the  full  extent  of  the  pilot* 
age  and  port<harges  agreed  for,  without  the  payment  of 
which,  (he  could  not  have  arrived  there,  nor  cou}d  the 
confignee  have  had  any  benefit  whatever  from  the 
▼oyage.  Confequently>  the  proportion  agreed  to  be  paid 
in  tc(pc€t  of  the  whole  cargo,  cannot  be  fubjefied  to 
any  further  apportionment. 

Hiywood  Scijt.  contri^.  Though  the  exception  of  re- 
ftraints  of  princes,  introduced  into  the  charter-party, 
yrotefis  the  Plaintiff  againft  a  afiton  for  the  non- 
performance of  the  voyage,  it  does  not  enable  him  to 
Kcovcr  the  recompence  to  which  he  would  have  been 
20  entitled 


Jio 


CASES  IN  EASTER  TERM 

jSoS*  entitled  if  he  had  performed  it.    The  circumftances  m 

the  cafe  of  Coote  v.  Jennings  were  pre cifely  fimilar ;  yet 
there,  in  giving  judgment,  Lord  Kenyon  C*  J.  alked,  in- 
afmuch  as  the  fhip  nrver  arrived^  from  what  period 
the  ftipokitfd  bills  at  4  months  were  to  be  dated  $  and 
obferved  that  the  cafe  of  Luke  v.  Lyde^  2  Burr.  882.»  in 
which  an  implied  contra£l  was  ratfcd  on  the  general  raa« 
rine  law,  materially  differed  from  a  demand  refttlting 
from  an  exprefs  contraCl.    The  fame  obferrations  apply 
to  the  prefent  queftion,  and  here  this  further  diftin£iion 
fubfifts,  that  the  whole  freight,  though  it  was  to  be  af- 
certained  by  the  meafure,'  yet  when  afcertaincd,  it  was 
to  be  paid  by  one  bill  in  one  fum  j  in  Lute  r.  Lyde  there 
was  no  grofs  fum.     Byrne  v.  Patttnfin^  reported  in  ^hlni 
3 1 9.  is  in  point.     In  the  cafe  of  %miih  v.  WHfim^  8  Eafi^ 
437.  it  was  held  that  a  difpenfation  of  the  royage  and 
abandonment  of  the  charter-party  by  the  Defendant,  did 
not  enable  the  Plaintiff  to  recover  in  like  manner  as  if 
he  had  performed  the  voyage.     In  the  prefent  cafe  the 
captain  could  not  know  that  the  fufpenfion  of  the  voyage 
would  not  be  merely  temporary,  yet  he  did  not  do  fo 
much  to  entitle  himfdf,  as  was  done  in  Smith  v.  Wilfon^ 
for  upon  his  return  to  England^  he  abandoned  the  voyage, 
and  never  offered  to  renew  and  complete  it,  without 
which,  freight /r9  raid  has  never  been  held  reco%Trabl«. 
And  as  freight  is  not  due  here  pro  raid  ittntriiy  neither 
is  it  due  pro  rai&^  for  the  quantity  of  goods  delivered- 
If  a  (hip  chartered  for  a  fpecific  fum  for  the  voyage, 
fiiould  lofe  part  of  her  cargo  by  the  perils  of  the  feas,  (he 
would  earn  no  freight;  for*there  could  be  no  apportion- 
ment.    The  cafe  of  Bright  v.  Cc^vptr  proves  that  on  the 
charter*party  no  freight  it  due.  MoH&y^b.  2.  r.  4./  9.  re* 
cognizes  this  deci(ion.  Neither  can  any  contrad  be  implied 
to  entitle  the  Plaintiff  to  freight.  Abandoning  the  original 
contrad,  he  (^ates  in  his  declaration  a  variety  of  circanw 
(lances,  upon  the  whole  of  which  he  calls  on  the  Coott 

to 
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to  deduce  the  concluiion,  that  freight  is  due ;  but  there  -        i8o8« 
k  no  evidence  of  the  extftence  of  this  fubftituted  con- 
trzGtf  becaufe  It  is  not  proved  that  Ro/s  and  Sfihleiden 
were  agents  for  the  Defendant.    Their  a£l  will  bear 
only  this  interpretation!  that  feeing  the  Plaintiff  in  dif- 
trefsi  they  offered  their  afliftiance  in  landing  the  cargo  for 
the  , benefit  of  all  parties  interefted:  it  caonot.be  in« 
ferred  that  they  fubftituted  the  port  of  Giuckjiadt  for 
Hafttiurgb.    If  the  voyage  had  been  infured,  the  going 
to  Gluckftadt  was  a  deviation,  which,  in  cafe  of  a  lofs* 
would  have  dircha'rged  the  infurers,  who  would  have 
been  liable,  if  the  mailer,  in  obedience  to  the  direfltons 
of  the  naval  commander,  had  ftaid  at  Cuxhaven*     Rofi 
and  Scbleiden^  in  direfling  the  Plaintiff  to  proceed  to 
Gluckftadt^  affumed  a  very  large  authority,  and  the  fair 
inference  to  be  drawn  is,  not  that  there  was  a  new  agree- 
ment binding  Upon  the  Defendant,  a  third  perfon,  refi* 
dent  in  Great  Britain^   but  a  new  agreement  binding 
upon  Rofs  and  Scbleidcn^  z6tm%  on  their  own  account ; 
and  this  conftruAion  folves  all  difficulties  that  may  be 
fttggefted  with  regard  to  the  relative  Gtuation  of  the  par*, 
tiest  and  acceptance  of  bills*    But  the  Defendant  is  not 
liable  to  freight  for  another  reafon:  becaufe  the  Plain- 
tiff had  agreed  by  the  bill  of  lading  to  refort  for  payment 
Iblely  to  the  confignees,  and  he  had  in  his  own  hands  the 
meaos  of  enforcing  the  payment,  which  having  neg« 
leAed,  he  cannot  therefore  a^^ain  recur  to  the  Defendant. 
The  matter,  being  in  poffeffion  of  the  goods  under  a  bill 
of  lading,  was  not  bound  to  deliver  the  fecond  keel,  till  he 
was  paid  his  freight  for  the  firft :  if  he  had  obferved  this 
precaution,  he  would  have  prevented  all  rifk.  In  Beawes, 
Lex  Merc.  114*  it  is  laid  down,  that  <*  if  a  (hip  be  onlf 
<<  freighted  outwards,  and  loaded  by  a  fa£tor,  the  goods 
<<  ihipped  are  only  liable  for  the  freight,  and  no  demands 
<<  to  be  made  on  the  freighters  in  virtue  of  the  charter* 
<^  party,  but  the  perfon  who  receives  the  goods  is  to  pay 

«it 
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<«  it  secordiDg  to  the  tenor  of  the  bill  of  I*difig.'' 
l^Miws/Ud  C.  J.  and  Lawnftct  J.  obferved  that  the  nfual 
form  of  bills  of  ladbg  expreffes  that  the  freight  is  to  be 
paid  on  delivery,  as  it  was  in  the  cafe  of  Penrofe  v.  Wtlhs^ 
reported  AUoi,  176-;  yet  there  the  Court  of  King's 
Bench  held,  that  the  captain,  by  parting  with  the  poffef- 
fion  of  the  cargo,  did  not  lofe  his  claim  for  freight  on 
the  confignor  \  and  that  it  might  moreover  be  queftioned, 
whether  a  mafter  could  claim  any  part  of  the  freight, 
before  he  had  delivered  the  whole  cargo.]  A  captain 
who  has  figned  a  bill  of  lading,  is  not  joftified  in  deK* 
vering  the  goods  otherwife  than  as  therein  exprefled. 
By  deviating  from  the  direAions  of  that  inftrumcnt,  the 
Plainti6F  has  difcharged  the  Defendant,  and  can  refint 
only  to  Rrfs  and  SMhJm  as  his  debtors.  At  kaft  the 
Defendant  can  be  only  a  collateral  fecurity,  and  the 
Plaintiff  cannot  refort  to  him  until  he  has  fh^wn  that 
R^i  and  SeUetdin  have  refufed  payment.  And  he  has 
difcharged  the  Defendant  by  his  negligence,  in  not  ap- 
plying  to  them  at  Glvekftadt  for  a  good  bill  in  payment* 
Newland  v.  Horfeman^  2  Rep.  in  Cham.  74.  -  A  confignee 
by  receiving  goods  under  a  bill  cf  lading,  which  ez« 
prefies  that  he  is  to  pay  the  freight,  makes  himfelf  debtor, 
and  may  be  fued  for  the  freight*  Rohris  ▼•  Holt^ 
a  Show.  443.  If  a  merchant  in  IrtUmd  coofign  to  a 
merchant  here,  and  the  mafter  (ign  the  bill  of  lading, 
the  merchant  here  is  liable  for  the  freight.  (The  Court 
doubted  the  accuracy  of  this  note,  and  conjeAured  that 
at  leaft  the  goods  muft  have  been  received,  and  obferved, 
that  it  was  fettled  by  die  authority  of  Mrfan  v.  Uck' 
hrrowf  iH.  BI*  257*  diat  the  property  does  not  pa(s  by 
the  mailer  figning  the  bill  of  lading.]  2.  It  was  the 
Plaintiff's  duty  to  difcharge  the  coals  immediately  on  his 
return.  The  coofignor  was  not  then  the  owner  of  the 
cargOf  but  the  confignees.  He  therefore  was  not  eo- 
titled)  if  be  had  been  wiUing,  to  receive  it,  and  be  pro- 
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ptAf  dUcbimed  it.     3.  Tlic  Plaintiff  received  in  fatir*  1&8* 

hC&on  of  bii  leflcr  demand  for  demnrngc  a  draft  upon 
the  configneet*  This  waa  an  agreement  to  look  to  them 
onlji  which  difchargea  the  Defendant:  hot  evel^if  this 
were  not  fo,  befoi«  he  can  recur  to  the  Defendant  upon 
this  claim,  that  draft  mnft  be  returned  and  accounted 
for.  And  the  Plaintiff's  laches  in  not  giving  the  ear- 
lieft  notice  of  the  non-pajment,  is  a  difchargc.  4.  The 
port«ehargea  and  pilotage  enfue  the  fre^ht.  They 
were  incurred  for  the  benefit  of  the  whole  cargo* 
not  of  a  part:  if  no  freight  ia  due,  thefe  are  not  due: 
if  ftei^  is  due  pro  rata,  only  feven  parts  in  feventeCA 
of  two-tbirds  of  thefe  charges  are  dne»  for  the  two- 
thirds  were  to  be  paid  for  the  whole,  but  fevcn  parta 
only  of  feventeen  of  the  whole  were  delivered. 

Cur.  adv.  twiif. 

Mansvield  C.  J.  now  delivered  the  judgment  of  the 
Court. 

Various  objeAions  have  been  made  to  this  verdt£l  both 
at  the  trial,  and  upon  the  argument,  Firft,  that  no 
freight  at  all  was  due,  not  even  for  the  feven  keels  of 
coals  delivered  at  Gluchfiadt.  The  firft  fpecial  count  in 
the  declaration  ftates  a  charter*party,  which  clearly  had 
in  contemplation  an  agreement  for  one  voyage  only,  and 
that  was  to  be  from  SlU/ds  to  Hamburgh^  and  the  coaW 
on  their  arrival  were  to  be  delivered  to  the  freighter  off 
his  affigns  at  fuch  place  or  places  to  which  the  (hip 
might  fafely  come,  and  fo  to  end  the  faid  intended  voy« 
age.  The  Defendant  agrees  that  hi  would  pay  freight 
after  tlic  rate  of  20A  per  keel  of  coals,  and  fo  in  proper- 
tioni  by  fuch  money  as  (hould  be  required,  and  the  refi* 
due  bj  a  good  bill.  It  ia  the  freighter  then  who  under* 
takea  tofay^  and  to  pay  by  a  good  bill :  this  ia  a  ftipula^ 
Am  intfoduced  for  the  benefit  of  the  fliip-owner ;  to  the 
intern  that  he  fliouM  not  be  left  to  his  aftion  upon  the 

char^tr* 
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i8o8*  chartcr^partyt  in  which  he  maft  prove  the  perfonmnce 
of  the  voyage,  but  that  he  fliould  have  only  to  prefeDthis 
bill,  in  order  to  have  it  paid  ;  or,  if  compelled  to  fue  oa 
it,  he  would  have  only  to  prove  the  hand^writing  of  the 
parties.  The  Defendant  therefore  bargains  that  he  will 
take  care  that  the  bill  (hall  be  delivered  to  the  Plaintiff. 
The  coals  are  conCgned  to  Rcfs  and  Schleiden^  or  to  their 
afligns,  by  a  bill  of  lading  in  the  common  form.  The 
▼cflel  arrives  at  Cuxhaven^  which  is  in  the  courfe  of  the 
voyage,  and  is  prevented  from  going  to  Hamburgb. 
While  the  mafter  is  there,  Rofs  and  SchUiden  write  to  him 
to  advance  to  Gluckfiadt^  which  is  alfo  in  the  courfe  of 
the  voyage :  that  circumftance  is  not  perhaps  material, 
but  it  (hews  that,  there  was  no  deviation,  as  was  infilled 
upon.  The  (hip  is  permitted  to  advance  to  Gluclftadii 
where  (he  is  not  able  to  difcharge  the  whole  17  keels  of 
coals,  but  (be  (lays  long  enough  to  deliver  feven  keels,  1 
which  are  accepted  at  that  port  by  the  confignees.  It  is  { 
urged  that  the  veflel  does  not  go  to  Hamburgh :  but  the  | 
'  anfwer  is,  that  thofe  pcrfons  to  whom  the  coals  were  | 
configned,  defired  that  they  might  (lop  at  Gluchftaiu 
The  mailer  then  having  delivered,  and  the  conGgnees 
having  accepted,  this  part  of  the  cargo,  is  the  mailer  to 
receive  nothing  for  carrying  it  ?  I  can  find  no  juilice  in 
that :  it  might  as  well  be  contended  that  if  goods  are 
fent  to  Exeter  J  and  the  confignee  meets,  and  takes  them 
at  Honitofti  the  waggon  muil  proceed  empty  to  Exeter,ot 
the  carrier  be  entitled  to  nothing.  But  it  is  faid,  that 
the  true  meaning  of  the  agreement  and  the  bill  of  lading, 
taken  together,  is,  not  that  the  Defendant  (hould  be 
•liable,  but  that  the  freight  (hould  be  paid  by  RoJiiJaA 
Schieiden*  What  then  is  the  meaning  of  the  agreement, 
by  which  the  freighter  pofitively  undettakes  that  the 
freight  (hall  be  paid  for,  after  the  rate  of  20/.  per  keel, 
and  that,  by  a  good  bill  ?  To  fay  that  the  Defendant  is 
not  liablci  would  be  wholly  to  do  away  this  contra£).    I 

there* 
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therefore  think  that  the  PlaintiiF  is  entitled  to  recover  i8o8. 

*  .     _  ^^^ 

the  140/.  given  him  for  the  freight  of  the  feven  keels.        ^      ''^^ 

Christy 
With  regard  to  the  demurrage  after  the  fliips  return  v* 

homei  in  fomc  fituations  of  events  that  point  would  be  Row. 

doubtful.  Where  a  fliip  is  chartered  upon  one  voyage 
outwards  only,  with  no  reference  to  her  return,  and  no 
coDlemplation  of  m  difappointment  happeningi  no  decifion 
which  I  have  been  able  to  find,  determines  what  fliall  be 
done  in  cafe  the  voyage  is  defeated :  the  books. throw  no 
light  on  the  fubjeft.  The  natural  juftice  of  the  matter 
feems  obvious }  that  a  mafter  (hould  do  that  which  a 
wife  and  prudent  man  would  think  moft  conducive  to  the 
benefit  of  all  concerned.  But  it  appears  to  be  wholly 
voluntary ;  I  do  not  know  that  he  is  bound  to  do  it :  and 
yet,  if  it  were  a  cargo  of  cloth  or  other  valuable  mer- 
chandize, it  would  be  of  great  hardOiip  that  he  might  be 
at  liberty  to  caft  it  overboard.  It  is  fingular  that  fuch  a 
queftion  (hould  at  this  day  remain  undecided.  But  in 
this  cafe  the  Plaintiff  labours  under  a  further  difficulty, 
that  we  do  not  know  how  the  dealings  (land  between  the 
Defendant  and  Rofs  and  SchUidtn.  There  may  have  been 
an  abfolttte  fale,  and  the  property  may  no  longer  continue 
in  the  Defendant.  Or  the  coals  may  have  been  con- 
figned  to  be  fold  on  commiflion  by  Rm/s  and  Sih/eiden  as 
agents.  But  upon  reading  the  bill  of  fale»  which  con- 
tains a  general  confignment,  we  muft  prefume  that  the 
goods  were  abfolutely  fold  to  Rofs  and  SchUiden^  and  that 
the  property  therefore  is  in  them.  If  that  is  the  cafe» 
all  tliat  has  been  done  for  the  prcfervation  of  the  cargo, 
has  been  done,  not  for  Rew^  but  for  the  benefit  of  Rofs 
and  SchUiden^  and  if  any  liability  is  raifed  by  implication 
of  law,  the  right  of  adion  is  again  ft  them.  The  Plain- 
tiff therefore  is  not  entitled  to  recover  this  fum  of  70/. 
for  demurrage.  As  to  the  lo/.  for  demurrage  before 
the  voyage,  the  Defendant  is  clearly  liable,  upon  the 
agreement  to  pay  that  fumj  cndorfcd  on  the  charter- 
party. 
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t8o&  F^'^*  I^  ^'^^  thereby  sgned,  thic  the  mafter  wtt  to  be 
paid  the  xo/*  which  Mcflirs.  Roji  and  Scbladen  were  de- 
fired  to  have  the  goodnefs  to  pay  to  him.  It  was  con- 
tended that  this  was  merely  a  draft,  but  it  is  oothiog 
more  than  a  requeft  to  Rofs  and  Schliiden ;  and  the  con- 
trary interpretatioo  would  entirely  do  away  the  fenfe  of 
the  iodorfeoient.  I  have  faid  nothing  as  to  the  chim  for 
freight  back,  nor  could  it  be  recoTcred  in  this  adlion,  at 
tlie  declaration  contains  no  demand  adapted  to  it  ^  but  it 
probably  would  ftand  upon  the  Cune  ground  as  the  right 
to  the  demurrage  claimed  after  the  (hip's  returo.  I  do 
not  know  how  we  can  divide  the  pilotage  and  port- 
charges  ;  if  the  cargo  had  confided  of  7  keels  onlf  in« 
ftead  of  I7t  the  fame  amount  of  port-charges  muft 
equally  have  been  paid.  The  verdi£k  therefore  muft 
ftand  for  the  firft^  thirdi  and  fourth  items,  amounting 
to  170/. 

The  Defendant's  rule  was  made  Abfolute  for  reduciof 
the  verdiCb  by  ftriking  out  the  fnm  of  70/.  and  Difchaigcd 
as  to  the  reCdne. 

The  Plaintiff's  rule  for  increafing  the  damages  wu 
difcharged. 
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REGULA     GENERALIS. 

It  It  oRDSREDi  That  the  fecondaries  of  this  Court 
(hally  from  and  after  the  firft  day  of  next  Trinity  tttm^ 
Jceep  a  book»  in  which  (hall  be  entered  all  the  Rules 
which  from  time  to  time  (hall  be  deliyered  out  in  eje&- 
menty  inftead  of  the  prefent  book  containing  a  lift  of 
the  ejeflments  moved,  in  which  book  (hall  be  mentioned 
the  oamber  of  the  entry,  the  county  in  which  the  pre- 
mifes  lie,  the  names  of  the  nominal  Plaintiff,  the  firft 
leflbr  of  the  Plaintiff,  with  the  words  <<  and  others,*'  (if 
there  be  more  than  one),  and  alfo  the  name  of  the  cafual 
ejedor. — And  it  is  fdrtubr  ordered.  That  unleft 
the  Rule  for  judgment  be  drawn  up  and  taken  away 
from  the  office  of  the  fecondaries  within  two  days  after 
the  end  of  the  term  in  which  the  ejc£^ment  (hall  be 
moved,  no  Rule  (hall  be  drawn  up  or  entered  in  the 
book,  nor  (hall  any  proceedin|;8  be  had  in  fuch  ejedment. 

J.  Mansfield. 

I.  Heath. 

S,  Lawrence* 

A.  Chambre* 


MEMORANDUM. 

AT  ihe  end  of  this  term  JFilRam  Manley  Efq.  di  the 
Middle  Temple,  and  Albirt  Pell  Efq.  and  William 
Rough  Efq.  of  the  Inner  Temple,  were  called  Serr 
|eants,  and  took  for  their  motto  <<  Pro  Rtge  it  Ligi^'\ 

RND  of  EiSTBR  TtRM; 


CASES 

t8o8.  argued    and    DETERMINED 

IN    THB 

Court  of  COMMON   PLEAS, 

AMD 

EXCHEQUER  -  CHAMBER, 

IM 

Trinity  Term, 

la  tbc  Foity-eighth  Year  of  the  Reign  of  Gbokgb  UL 


JuMit.      MtTCKLoW  and  Others,  AiQgnees  of  Rotland^ 
^^'f  :^y  9  V.  Mangles. 

Ifapcrfoncon-  npRoVER  by  the  affignecs  of  a  bankrupt  for  a  barge 
thcr  for  a  chattel  *****  ®*^'  cffcfts.      Upon  the  trial  before  MenJ- 

which  is  not  in  field  C.  J.  at  JFeflminfter^  at  the  fittings  in  this  term,  it 
exiftence  at  the  ^xras  proved  that  Roy/and^  who  was  a  barge-builder,  hsd 
Iraa  ^thouffh^e  ^**^^"*'^^'*  ^o  ^^^^^  ^he  barge  in  queftioo  for  P$cock. 
pays  him  the  Before  the  work  was  begun,  Pacoci  advanced  to  Rojlani 
whole  value  in  fome  mooej  on  account,  and  as  it  proceeded,  he  paid' 
other  oro^"ds  to  **™  o»ore,  to  the  amount  of  190/.  in  all,  being  the  whole 
execute  the  or-  value  of  the  barge.  When  it  was  nearly  finiChed,  PocacV% 
der,  the  buyer      tiame  was  painted  on  the  ftern.    Two  days  after  tbe 

acquiresnopro.  cortpletion  of  the  work,  and  before  a  commifiion  of 
pertyin  thechat-  ,      /        ^    •  .^     .     •     ^  ^     .  •  a* 

tel  till  it  is  fioifli.  bankrupt  had  iflued,  the  Defendant,  who  was  an  officer 

ed  and  delirered   of  the  flieriiF  of  i)fiWd/<^;v,  under  an  execution  againft 

to  him*  JB9W 
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RojlanJ,  took  this  bargCi  which  had  not  then  been  deli* 

?ered  to  Pococh.  bmt  cave  it  up  to  him  under  an  iiideih« 

mtj*    The  jur^  found  a  verdiA  for  the  Flaintiflr.  9. 

Marolbs. 

Befi&tx]U  now  moved  that  the  fum  of  ipo/.^  the 
Talue  of  the  barge,  might  be  dedu£ied  fronv  the  amount 
of  the  vtrdtf^,  inafmuch  as  the  property  had  abfolotely 
▼efted  in  Pacoch^  who  had  paid  for  the  barge,  and  couldp 
he  faid,  have  recovered  it  in  trover  agaioft  Roylands  and 
the  affignees  could  not  be  in  a  better  condition  than  Roj^ 
land  himfelf.  This^  was  not  fuch  a  permiflive  poffefiioa 
in  the  bankrupt,  as  is  defcribed  in  the  ftat*  ai  Jac.  u 
r.  19.  for -the  bankrupt  had  not  had  time  to  deliver  it 
after  it  was  finiflied.  Ex  parte  Flinn  and  Fields  i  Ath.  185. 
Flinn  and  Field  bought  of  Matibewf,  and  paid  for,  two- 
thirds  of  five  hundred  barrels  of  tar,  the  whole  to  be  fold 
by  them  for  account  as  follows,  two-thirds  their  account^ 
and  one-third  Mattbews*B  account ;  Matthcajs  to  bear 
charges  of  cartage  and  poiterage  in  fending  off*  Mai'^ 
tbnvs  becoming  a  bankrupt,  the  Chancellor  on  petition 
held,  that  Fiinn  and  Field  were  entitled  to  two-thirds  of 
the  tar,  for  that  this  was  only  a  temporary  cuftody,  till 
the  petitioners  could  conveniently  fhip  it  for  Ireland^  and 
it  could  not  with  propriety  be  faid  that  the  tar  was  in 
the  <<  poflcffioo^  order,  and  difpofition**  of  the  bank- 
rupt 

Mansfield  C.  J.  The  only  tStd  of  the  payment,  isj 
that  the  bankrupt  was  under  a  contrail  to  finifli  the 
barge :  that  is  quite  a  different  thing  fVom  a  contraA  of 
fale,  and  until  the  barge  was  finilked  we  cannot  fay  that 
it  was  fo  far  P^tis^'S' property,  that  he  could  have  taken 
it  away*  It  was  tM  finiflied  at  the  time  when  Rfijlani 
committed  the  aft  of  bankruptcy :  it  was  finiflied  only 
two  days  before  the  execution.  In  the  cafe  cited  it  waa 
necefiarily  held  that  the  tar  wu  not  in  the  poflcifion  ot 
.    '      Z  a  the 
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the  bankrupt  t  otherwife,  in  CYcry  cafe  of  tenancy  in 
common  with  a  bankrupt,  the  a£b  of  bankruptcy  would 
Tcft  the  entire  property  of  the  chattel  in  his  affignees. 

HSATH  J.  This  is  the  fpecles  of  contraA  which  in 
the  civil  law  is  defcribed  by  the  term,  D§  utfaciat.  It 
Comes  within  the  cafes  which  have  been  held  to  be  exe- 
cutory contrads,  and  as  fuch  not  within  the  ftatute  of 
frauds,  as  contrafts  for  the  falet>f  goods.  A  tradefman 
often  6ni(hes  goods,  which  he  is  making  in  purfuance  of 
tn  order  given  by  one  pcrfon,  and  fcUs  them  to  another. 
If  the^firft  cuftomer  has  other  gbods  made  for  him  within 
the  ftipulated  time,  he  has  no  right  to  complain;  he 
could  not  bring  trover  againft  the  purchafcr  for  the 
goods  fo  fold.  The  painting  of  the  name  on  the  Item  in 
this  cafe  makes  no  difference.  If  the  thing  be  in  exift- 
cnce  at  the  time  of  the  order,  the  property  of  it  paflcs  by 
the  contraQ,  but  not  fo,  where  the  fobjeA  is  to  be 
made.' 

Lawrbncb  J.  I  am  of  the  fame  opinion.  No  pro* 
perty  ve(ts  till  the  thing  is  finifhed  and  delivered. 

The  Court  refufed  the  Rule. 


Glsndining  v.  Robinson* 


233  '    ^^9 

If  a  Deftikdant   T^AVGHAN  Serjt.  had  on  a  former  day  obtained  %* 
bccomebank-  ^      ^    ,„lc  „yi  ^^  ^^^  l^y  ^^^y^^  jj^^^  ^^^^  ^^^^  ^^^ 

quired  to  appear  ^^  i^mtnAtx  the  Defendant,  until  a  week  after  he  ftoold 

to  a  commiffioa    have  finiflied  his  examination  under  a  commiffion  of 

in  a  diaantcoon-  bankrupt.    Both  the  bail  and  the  Defendant  refided  near 

ty,  the  Court  will 

enlarge  the  time 

for  the  bail  to  iarrendervhim,  till  a  reafonablc  time  after  the  cod  of  his  lift  exa* 

miqiitioo  before  the  commiiBoBcrs. 


Olendininci 


ROBINtOil. 
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Whitehaven^  320  miles  fronn  Lofuhn^  and  the  Defendant 

was  sequired  to  furrender  himfelf  to  the  commiffioneis 

at  Whiteha%feh^  and  finifli  his  examination  at  their  laft     ^     9, 

fitting  there.    If  the  bail  Ihould  be  obliged  to  furrender 

bim  before  that  time,  it  would  become  necelTarj  for  the 

commiflioners  to  come  up  to  London  to  take  his  exap 

mination, 

Befi  Seijt.  now  (hewed  caufe  againft  this  rule,  on  the 
ffroond  that  the  commiffioners  might  at  pleafure  enlarge 
the  time  for  the  laft  examination,  and  therebf  might  ^ 
deprive  the  PlaintiiFof  the  fruit  of  his  judgment.  He 
alfo  intimated  a  doubt  of  the  power  of  the  Court  tq 
grant  this  indulgence, 

Vttughon  Serjt.|  in  fupport  of  the  rule,  faid  that  a 
fimilar  rule  had  been  made  abfolute  in  the  Court  of 
King's  Bench  that  fame  day.  He  alfo  cited  Maude  r« 
Joweitf  3  Eaflf  14;.  where  the  like  rule  had  been  ob« 
tained,  and  though  it  was  difcharged  in  terms,  the  full 
etkfk  of  it  was  fecured  by  the  conditions  there  impofed 
on  the  Plaintiff.  He  alfo  compared  this  ta  the  cafe  of 
bsul  for  an  alien  fent  out  of  the  realm  under  the  alien 
aft.  Merrick  ▼•  Voucher^  6  Term  Rep.  50.  where  the 
Court  held  that  the  baU  were  difcharged,  becaufe  ihfi 
Defendant's  fituation  was  changed  by  %&  of  law. 

The  Court  confidered  it  reafonable  that  the  bail  fliould 
have  a  fortnight  from  the  end  of  the  Defendant's  laft 
examination,  to  furrender  him  \  at  the  fame  time  iox* 
pofipg  on  them  the  terms  of  paying  the  cofts  of  the  a^p- 
plication,  and  of  undertaking  to  give  the  Plaintiff  notice 
when  the  laft  examination  (hould  be  finiihed.  To  pre^ 
vent  delay,  tlie  Plaintiff  was  permitted  forthwith,  to  foe 
4)nt  zfcirefa0a4  againft  the  bail,  i^ndertakiing  not  tf}  pro* 
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cecd  thcreupoQ,  unlefs  they  Ihould  fail  to  furrender  thck 

principal  at  the  expiratioa  of  the  time  given  them.  Upon 

V.  thcfe  terms 

RoBmtoM.  Tljg  y^ic  ^a,  maic  abfol^tc, 


^if^  %y.  Thompson  and  Wife,  Executrix^  v.  SrEMTt 

A  count  on  a»  TN  this  cafe  the  FlaintiflFs  declared  that  the  Defendant 
infimulcompfaaf'  A  ^^^  indebted  to  their  tcftator  in  his  lifetime  for  goods 
tiff  as  e^cutor  f®'***  *°^  money  lent,  and  upon  an  account  ftated  with  the 
may  be  joined  tf  ftatori  and  ayerred  that  the  Defendant  had  undertaken  to 
with  a  count  for  ^j^^j^^  teaator,  but  had  qot  yet  paid  thofc  debts,  though 

goods  fold  by  the  ^  '  .        «         .    , .     .^    .  ,     «.  . 

teftator.  requefted,  to  the  teftator  in  bis  lifetime,  or  to  the  Plain- 

The  criterion  tiflF  Mary%  his  executrix,  fioce  his  death,  or  to  both  the 
whether  the  f  Uintifis  fince  their  intermarriage  They  alfo  declared 
joined  nsswhe-'  ^^  ^^  Defendant  was  indebted  to  the  teftator  in  his 
thcr  the  money,  lifetime  for  goods  fold,  and  money  lent,  and  after  bis 
)f  recovered,  will  deceafe  undertook  to  pay  the  (aid  Wm.  Tbompfin  and 
^  affcti  in  the  j^  ^^  executrix.  The  laft  count  averred  that  the  Dc- 
handi  of  the  cae-  ^       -^  ....  ,      ^ . .  ^^..,.       *^.        *        i 

cutor.    And  if  it  fcndant  was  indebted  to  the  faid  Wtlltam  Tbompfon  and 

will,  the  execu-    Mary  as  executrix  upon  an  account  ftated  with  him  and 

tor,  declaring  as    j^g,  ^g  executrix,  and  had  not  paid  the  fums  claimed  by 
fuch,  isnothable    ,       .         -^  .      ,      ^  .,  rw-i,.      «-,        i-        j 

tothecoftsof       ^^^  riixtt  laft  counts  to  tn^  (aid  Wilham  Tbompjomnd 

thofe  counts  on  Mary  as  executrix,  or  either  of  them.  The  Defendant 
which  aflcts  will  demurred,  and  affigned  for  caufe  that  the  Plaintiffs  had 
f«9oyerc  .  j^jncd  in  the  fame  declaration  caufes  of  adion  accruing 
in  fcYcral  diftin£l  rights,  characters,  and  capacities, 
^amely,  caufes  of  adion  which  were  ftated  to  have  ac- 
crued to  the  deceafed  in  his  lifetime,  and  caufes  of  afiion 
which  muft  have  accrued,  and  were  ftated  to  have  ac- 
crued, to  the  faid  WiUiam  Thompfin  and  Mary^  fince  the 
teftator's  death ;  and  that  upon  the  declaration,  in  the 
event  of  a  verdiA  paffiog  for  the  Defendant,  or  of  the 

fai4 
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faid  William  Tbompfon  and  Mary  failing  in  the  declara*  t8o6« 


Thompioii 


tioDi  and  taking  nothing  by  their  writ,  there  mud  be  two 

fe?eral  and  diftin£k  judgments  for  cods,  namely,  as  to  part*  ,    v, 

to  be  IcYicd  of  the  goods  of  the  ttftator  ;  and  as  to  the  Stiiiit* 

other  part  thereof,  of  the  proper  goody  and  chattels  of 

the  faid  fyilliam  Thompfon  and  Mary^  who  as  a  married  . 

woman  could  have  no  proper  goods  and  chattels,  tx  of 

the  faid  William  Thompfin^  who  was  not  executor,  or  ap* 

peared  to  have  ever  a£led  as  fuch ;  and  that  the  laft 

count  alleged  the. account  to  have  been  dated,  concern- 

ing  monies  due  to  the  PiaintilTs  after  the  death  of  the 

tedator,  and  a  fuppofed  promife  grounded  thereon  and 

made  fubfequent  to  the  ted;itor's  death,  which  mud  have 

accrued  to  them  in  their  own  rights.     And  that  there 

was  a  miFJoinder  of  a£tion  in  the  faid  declaration,  and 

two  feveral  and  didinfl  conclufions* 

Be/l  Serjt.,  in  fupport  of  the  demurrer,  attempted  to 
dtdinguifti  this  cafe  from  that  of  Cow/ll  v.  Wafts,  6  Eafi^ 
405.  becaufe  upon  the  fird  clafs  of  counts  in  tins  de* 
claration  the  Plaintiffs  could  not  have  fued  in. their  per- 
fonal  character,  but  only  as  executors.  The  debts,  in  all 
the  counts  except  the  lad,  are  averred  to  have  accrued  in 
the  lifetime  of  the  tedator,  but  upon  one  clafs  of  counts  the 
promife  to  par  is  alleged  to  have  been  made  to  the  teda« 
tor,  in  the  other  to  the  rrprefentative :  upon  the  fird 
clafs,  therefore,  if  the  riaiiitifffail,  the  Defendant  will 
be  entitled  to  no  cods  ;  upon  the  fecond  cUfs,  he  will 
have  cods«  In  Cowdl  v.  Watts  the  adminidratrix  might 
have  recovered  in  her  perfonal  charaQer  upon  ail  the 
caufes  of  a£tion  dated  in  the  declaration  :  there,  if  the 
Defendant  had  fucceeded,  he  would  have  been  entitled 
to  cods  upon  all-the  counts.  Where  the  Plaintiff  can 
only  declare  as  executor,  he  (hall  pay  no  cods ;  where 
he  may  recover  in  bit  own  right,  his  diling  himfelf 

Z  4  executor 


^1 
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i8p8.        executor  Ihall  not  exempt  him  from  the  paymentof 


^  coft8« 

Thompson 

V. 

Stemt,  i<if/  Serjt.  eofifri,  was  (topped  by 


The  Court,  who  declared  that  both  the  poiott  of  this 
cafe  were  decided  in  the  cife  of  Elws  ▼.  Mocaiio,  cited 
in  Jitikim 7.  Plume,  6Mod.gi*  S.C.  i  &/i.  207.  where 
it  waa  held,  that  upon  an  infimul  c^mputajfet  with  an  exe- 
cutor, the  Defendant  was  not  entitled  to  cofta  \  becaufe 
the  promife  upon  the  infimul  computaffet  begat  no  new 
caufe  of  aAion,   but  only  afcertaincd   the   old  caufe 
of  a£lion.     And'  in  Bull  v.  Palmer,  T.  Jon*  47.  upon  % 
fimilar  count,  it  was  determinedi  that  fince  the  monejj^ 
if  recoveredi  would  be  afletSj  no  cofts  were  payable  by 
the  Piaintiff.    The  fame  point  was  recognized  in  an 
a&ion  againit  an  adminiftrator.     Secar  v.  Athinfon,  i  H. 
SJ*  I02.     And  the  Court  obfenred  that  judgment  had 
been  given  without  fufficient  confideration  in  a  cafe  of 
Stickle  ▼•  Pearfon,  argued  in  the  Exchequer-chamber  in 
1807,  where  a  count  for  goods  of  the  inteftate,  fold  by 
the  adminiftrator,'  after  the  inteftate's  deceafe»  was  join* 
cd  with  a  count  for  debts  due  to  the  teftatorj  and  the 
judgment  was  reverfed, 

'  Judgment  for  the  Plaintifl^ 
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LucEKA  v»  Craufurd  add  Others.    la  Error.        J%m  %%, 

npHIS  was  an  action  brought  in  the  Court  of  King's   .  Commiffioneiv 

Bench,  bj   the   Defendants  in  error,    againft  the  were  authorized 

plaintiff  in  error,  upon  a  policy   of  affurancc.    Tkc  ''^^"^"J^'^JJ. 

three  firft  counts  of  the  declaration  were  in  fubftance  as  ^^^  ^f  ^  ftatute^ 

follow  :  to  take  into  their 

The  firft  count  averred,  that  the  king,  by  virtue  of  P<>ffcffion  *>?• 

the  powers  vcftcd  in  him  by  the  ftat.  35  G.  3.  c.  80.  f^ngSJ^ 

bad  ifiued  his  commiflion  under  the  great  feal  to  James  jeAs  of  the  (/«•- 

Craufurdf  John  Brichuood^  Alkn  ChatfieU^  John  Bov)les,  ied Provincesf 

and  AUxander  Baxter  dircflcd,  thereby  nominating  them  whicji  had  been 
.^  ^       ,  *.  .        ,   .       .  «    ormightbcde- 

commilfioners  for  the  purpofes  mentioned  m  that  aUf  x^\iit6  in  or 

Snd  authorizing  them  to  take  all  fuch  Ihtps  arid  cargoes,  brought  into  thf 
goods,  &c.  into  their  poflTcflion  and  under  their  care,  as  po^*  ^^  ^^i* 
bis  m;ijcfty  could  or  might,  by  virtue  of  that  aa,  autho-  Wngdom,^aad  to 
^  1     •        \  >         i^  n-  .        ,        ,    .    nianage,  fell,  and 

rize  them  to  take  into  their  potreluon  and  undet  their  difpofeoflhe 

pare,  and  to  manage,  fell,  and  difpofe  of  the  fame  to  fametothebeft 
the  bcft  advantage,  according  to  fuch  inftru^Aions  as  they  advantage,  ac» 
ihould  from  rime  to  time  receive  f roxn  his  majefty  in  ;g(^p|^ioQ«  ^^ 
council,  and  otherwife,   in  all   refpefts,   according   to  they  ftibuld  re- 
the  faid  aft  j  and  alfo  to  give*  fuch  dircftions  rcfpe£ling  ccive  from  the  ^ 
the  proceeds  of  the  fales  of  any  cargoes  mentioned  in  the  y^^^^^  j^-  jccla- 
faid  zQl  to  have  been  ordered  to  be  fold,  as  the  commif-  ration  of  war 
fioners  to  be  appointed  under  that  ad  were  therein  and  againfttheC/AAf^/ 
thereby  required  and  authorized  to  give  rcfpcfting  the  Provinces,  one 

Hiips  took  fereral  Dutch  Eajl  Indiamen,  and  carried  them  into  St.  Helena.  The 
comminioners,  with  the  aflent  of  the  Lords  of  the  Treafury*  jnfured  them  at  and 
from  St-  Helena  to  London.  War  was  foon  after  declared  againft  the  United  Pro* 
wnceSf  and  the '(hips  were  finally  condemned  as  prize  to  his  majefty,  **  as  having 
'*  belonged,  when  taken,  to  fubjedts  of  the  United  Provinces^  fince  become 
**  enemies."  Upon  a  lofs  happening,  the  commifiioners  declared  on  the  policy, 
and  ay  erred  the  intcreft  to  be  io  the  king^  and  held  that  the  a^ion  well  lay. 

lame. 
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famei  and  authorising  and  empowering  them  to  execute 

all  and  Angular  fuch  duties,  matters,  and  things,  as  his 
'  Liicena 

9.  majefty  could  or  might  authorize  or  require  to  be  exe- 

GaAVFuas.  cuted  by  the  commifiioners  to  be  jippointed  under  that 
ad.  That  on  the  loth  oi  June  17951  certain  fliipsi 
called  the  Hougbley^  Alhlojferdam^  DordrecbU  Zeeklje^ 
MeirmH,  Jgatha^  Mentor^  and  Surcheance^  with  cargoes 
on  board,  being  (hips  and  goods  belonging  to  fubjeds 
and  inhabitants  of  the  United  Provinces,  coming  from 
certain  parts  of  AJ^  and  Africa^  and  bound  to  certain 
ports  of  the  United  Provinces^  were,  by  virtue  of  his  ma- 
jefty's  orders,  taken  at  fea  in  their  faid  voyage,  by  the 
commander  of  one  of  his  majefty's  (hips  of  war,  in  com- 
pany with  fome  (hips  in  the  fervice  of  the  Eafi  b£a 
Company,  in  order  and  to  the  intent  that  fuch  (hips  and 
goods  might  be  brought  into  the  ports  of  this  kingdom : 
and  fuch  (hips,  with  fuch  goods  on  board,  had  been  car^ 
ried  into  St.  Helena  for  the  purpofe  of  being  brought 
from  thence  to  fome  port  of  this  kingdom.  And  the 
Plaintiffs  fo  being  fuch  commifiioners,  they,  on  the  22d 
of  Augujt  in  that  year,  cfieAed  a  certain  policy,  purport- 
ing that  the  Plaintiffs,  by  the  defcription  of  the  Com- 
miffioners  for  Sale  of  Dutch  Property,  the  fame  beiog 
their  ufual  ftyle,  as  well  in  their  own  name  as  for  and  in 
the  name  and  names  of  all  and  every  other  perfon  or 
perfons  to  whom  the  fame  did,  might,  or  Oiould  apper- 
tain in  part  or  in  all,  did  make  affurance,  loft  or  not  lofti 
at  and  from  St.  Helena  to  London,  at  the  rate  of  eight 
guineas /rr  cent,  to  return  3/.  per  cent,  in  cafe  they  de- 
parted with  convoy  for  England  and  arrived,  on  (hips  and 
goods,  to  wit,  Hougbley^  Alblafferdam,  Dordrecht ^  ZeeUjtf 
Meermn^  Agatha^  Mentor,  and  Surcheance,  as  (hoald  be 
thereafter  declared  and  valued.  That  the  Plaintiff  in 
cirror  fubfcribed  the  policy .,  for  aooo/.  That  notice  of 
the  lofles  and  misfortunes  which  befel  the  faid  (hips  and 
goods  arrived  in  this  kingdom  before  any  declaration  or 

valuatioa 
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faluation  was  or  could  be  made  of  the  fald  iiiips  anil 
|[6od$;  that  before  the  making  of  the  pblicjr>  and  before 
the  failing  of  the  (hips  on  their  voyage,  to  wit,  oh  the  la 
of  Jufy  in  the  fame  year,  the  (hips  were  in  good  fafety  at 
it.  HtUna^  having  the  faine  goods  on  board,  and  wKicli 
goods  remained  loaded  aboard  the  faid  ihips  at  St.  Hilena 
dorihg  the  whole  of  their  day  there ;  and  which  fliips, 
with  the  faidggoods  on  board,  were  about  to  proceed  bd 
a  voyage  from  St.  Helena  to  Lofid^n  \  and  thk  the  faid 
fhips  and  goods  were  (hips  and  goods  which,  if  they  had 
arrived  at  London  from  the  faid  voyage,  the  l^UihtiflFs,  as 
fuch  commiflionejrs,  were  and  would,  "upon  fuch  arrival^ 
have  been  authorized  to  talce  into  their  'pofle(Eon  ini 
under  their  care,  and  to  manage,  fell,  iind  difpofc  of  the 
fame  according  to  the  faid  cbmmiflion  and  a£i  of  parlia- 
ment,  and  which  were  intended  to  be  brought  from  St» 
Helena  to  London  for  thofe  purpofes.on  the  voyage  in  the 
policy  mentioned.  And  that  they,  as  fuch  cbmmiflioners 
under  the  faid  aA  and  comml(Eon,'at  the  time  of  the  fail- 
ing of  the  (hips  from  St.  Helena^  and  from  thence  until 
and  at  the  times  of  the  feveral  lofles,  were  interefted  m 
the  (hips  and  goods  to  the  amount  of  all  the  money  in-  , 
fared.     And  that  the  infurance  was  made  for  their  ufe^ 
bencGty  and  account^  as  fuch  commi  (Doners  ^  that  the 
ihlpSy  with  the  faid  goods  on  board,,  did  afterwards,  and 
before  the  22  of  Augufi^  to  wit,  on  the  id  of  July^  fee 
fail  from  St.  Helena  y^iih  convoy  for  England  on  their  in- 
tended voyage  to  London ;    that  during  the  voyage  die 
Hougbky  and  Surcbeance,  with  their  cargoes,  and  the  Dor» 
drecbt^  were»  on  the  ift,  5  th,  and  13  th  of  September  ce- 
igltdvetVi^  loft  and.  damaged  by  perils  of  the  feas,  and  the 
cargo  of  the  Dordrecbt  was  obliged  to  be  taken  out  of 
hcT  and  carried  to  London.    And  that  the  Zeetelje^  on  the 
20th  of  September^  was,  by  violence  of  the  winds,  caft 
vppn  rocks,  bulged,  and  loft,  with  the  goods  on  boards 
irherebythe  Plaintiffs,  as  fuch  commiflionersi  fuftauied 

an 


in 
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i8oS.         »n  average  lofs  of  40A  per  ant.    The  fecond  coiml  dif« 


LVCIMA 


fered  from  the  firft,  only  in  the  arerment  of  intercfti 
'^*"*  vhich  was^  <*  that  on  the  ad  of  July^  and  from  thence 
CaAVFuaiH  untU  011^  at  the  times  ef  tie  feveral  kffes^  his  VMJeJij  wt 
interejled.  in  thejbips  and  goods  to  the  amount  of  all  tbe  ffl9< 
ney  by  tbe  Plaintiji,  as  fucb  commiffioners^  fir  and  on  ac 
€Ount  of  bis  majefty  ever  infured  thereon  s  and  thai  the  ith 
furance  was  fo  made  by  them  as  fucb  commtjfiontrs  fir  the 
ufe^  benefit^  and  account  of  bis  majefty^  and  that  they  wn 
tbe  perfins  who  gave  tbe  order  and  £reSHons  to  the  agent 
immediately  employed  to  negociate  and  effeQ  'the  pdicj'* 
The  third  count  diffiered  only  in  averring  no  intereft  io 
mny  one^  but  it  averred  that  the  fliips  therein  mentioned 
were  not,  ilor  were  or  was  any  of  them,  (hips  or  (htpi 
belonging  to  his  majefty  or  any  of  his  fubjcAs  before  or 
mt  the  time  of  making  tbe  afiurancei  or  at  the  timet  (rf 
the  loflcs. 

The  caufis  was  tried  at  the  Sittings  after  Michoelmos 
term  18069  before  Lord  Ellenborougb,  when  a  rerdift 
was  found  for  the  Plaintiflfs  below  upon  the  fecond  count 
of  the  declaration,  and  for  the  Defendant  below  upon  ill 
the  other  co||pts«  The  judgment  of  the  Court  of  King*! 
Bench  was  pronounced  accordingly^  but  a  bill  of  excep- 
tions having  been  tendered  to  the  Chief  Juftice,  at  the 
trial,  by  the  counfel  for  the  Defendant  below,  the  bwc 
was  made  a  part  of  the  record,  and  removed  therewith 
by  writ  of  error  mto  the  Houfe  of  Lords. 

The  bill  of  exceptions  in  fubftance  ftated  that  tbe 
Pljuntiffs,  to  maintain  the  ifliie,  joined  upon  the  fecond 
count  of  the  declaration,  gave  in  evidence  a  certain  com- 
miflion  by  letters  patent  under  the  great  feal,  granted  hj 
the  king  in  council,  in  purfuance  of  the  faid  z6t,  to  the 
Flaintiflfs,  bearing  date  the  13th  of  June  1795,  by  whicbi 
after  reciting  as  well  the  preambles  as  the  enaAments  of 
the  ftat.  35  G.  3.  e.  80. /r.  ax  and  3 S-  his  majefty  confti* 
tii(ed  the  JPlaintifia  commiffioners  for  tbe  purpofes  men* 

tloned 
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ttoned  in  the  aA,  z%i  did  authorize  and  require  them  td         l8oB. 
take  all  fuch  fliips  and  cargoes*  &c«  into  their  podeffion  and       ^^^-~-^ 
undef  their  care>  as  his  tnajeftj  coold  or  might,  by  firtue  9. 

of  the  iaid  aA,  authorize  theiii  to  take  into  theit  pofieOioii  CaAtfvtf tt». 
and  under  their  care,  and*  to  manage,  fell,  and  difpofe 
ot  the  fame  to  the  beft  advantage,  according  to  fuch  in- 
ftrufiions  as  they  (hould  from  time  to  time  receite  from 
the  king  in  council,  and  otherwife  in  all  refpedls  accord- 
ing to  the  (aid  recited  a£V,  and  alfo  to  give  fuch  direc- 
tiona  refpeAing  the  proceeds  of  the  fales  of  any  cargoes 
mentioned  in  the  faid  z(k  to  have  been  ordered  to  be  foldy 
as  the  commiffioners  were  therein  and  thereby  required 
and  authorized  to  give  refpeding  the  fame,  thereby  alfo 
giving  and  granting  to  the  Flaintifis  all  and  fingular  fuch 
powers  and  authorities,  and  authorizing  and  empower- 
ing them  to  execute  all  fuch  duties,  ads,  matters,  and 
things  as  hia  majelty  could  or  might  give  or  grant,  or 
authorize  or  require  to  be  executed  by  the  commiflioners 
to  be  appointed  by  him  under  that  z6t.  The  Plaintiifs 
further  proved,  that  the  Lords  of  the  Admiralty  had,  on 
the  i6th  of  Fehruary  1795,  tranfmitted  to  the  conunand* 
ing  officers  of  his  majefty's  fleet  certain  additional  in- 
firuAions,  under  his  fign  manual,  bearing  date  the  9th 
of  February^  and  requiring  the  commanders  of  his  ma- 
jefty's  Ihips  of  war,  and  privateers  that  had  or  might 
have  letters  of  marque  againft  France^  to  bring  into  the 
ports  of  this  kingdom  all  Dutch  velTels  bound  to  or  from 
any  ports  in  Holland^  in  order  that  they,  together  with 
their  cargoes,  being  Dutch  property,  might  be  detained 
proTifionally.  They  alfo  proved,  that  before  the  making 
of  the  policy,  on  the  loth  of  June  1795,  there  being  at 
that  time  no  declaration  of  war  between  his  majefty  and 
the  Ifnited  Prvuinces^  the  Houghley^  JUblaJferdam^  Dor* 
irt^ht^  Zeeleiyi,  Meermifif  Agatha^  Mentor^  and  Sur* 
cbiance^  with  cargoes  of  goods  on  board,  being  fliips  and 
goods  belonging  to  fu^jsAs  and  inhabitants  of  the  United 
J^twince/,  comiiig  from  certain  parts  of  jtfia  and  Africa^ 
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(nd  bpund  to  certain  porta  of  \he  United Prownces^nWt 
bj  Tirtue  of  the  iDftrudions  and  the  order  o(  the  Lords 
,pf  the  A4miraltyi  feized  and  taken  at  feat  on  their 
Toyage  from  Afia  and  Africa  to  the  United  Prtmneet^  bj 
•CapiaiA  EJJington^  commander  of  the  Sceptre^  in  com* 
|)^ny  Y^ith  fome  ihips  in  the  Eqfl  India  Compaoj's  fer- 
yicei  in  order  and  to  the  intent  that  fuch  (hips  and  goods» 
mijght  be  brought  into  the  ports  of  this  kingdom  ^  and 
Cucb  l^ipSy  with  fuch  goods  on  board,  had  been  carried 
into  ^/.  Helena  for  the  purpofe  of  being  brought  from 
Jthcnce  (o  fome  port  o^  ports  of  this  kingdom.    The 
Plaintifis  alfo  prpredi  that  the  Defendant  fubfcribed  the 
•policy  on  the  2 ad  of  Auguft  \  705,  and  that  notice  of  die 
lofles  and  misfortunes  wh^ch  befel  the  faid  (hips  and 
.goods  arrived  in  this  kingdom  before  any  declaration  or 
yaluation  was  or  could  be  made  of  the  faid  (hips  aod 
j;o<>ds  \  that  the  Plaintiffs  were  the  perfons  who  gaVe 
the  qrder  for  the  policy;  and  that^  on  the  ad  of  ^yi)% 
;the  ()iips  ^^ere  in  fafety,  with  the  goods  on  board,  at  & 
^  Hilena^  and  w.ere  about  to  proceed  upon  the  voyage  arer- 
^  ^red,  arid  were  intended  to  be  brought  from  &t.  Hekna  to 
,  Lo^don%  apd  on  that  day  failed  from  St,  Helena  with  coo- 
fTPy  (or  ^ngland^  up^on  the  faid  voyage,  and  that  before 
tlieir  arrival  at  London  tht  Hougbley^  Surcbeancii  Dot' 
,  drecbt^  .and  ZeeUlje^  with  their  cargoes,  were,  at  the  titnei 
.  .and  in  the  maimer  in  the  fecond  count  mentioned,  da- 
.  maged^  Igft,  and  deftroyed  \  and  that  an  average  or  par- 
tial lofs  of  4oA/fr^f  a/,  was  fuftained  upon  all  the  (hipi 
^d  goods  infured,  and  that  the  Alblajirdam^  Meermn^ 
:    Aga^o%,^nd  Mentor,  with  the  goods  on  board  thereofi 
«niyed  in  this  kingdom  in  the  courfe  of  the  year  17/* 
Tbt  Plaintiffs  alfo  produced  a  letter  from  Mr.  Rofit  the 
Ihec^  fe(;ret»ry  to  the  Lords  of  the  Treafury,  sddrefied 
.  to  |he  Plaintiffs  as  fuch  commiflionersj  dated  the  22do( 
Augufi  17951  and  communicating^  by  the  command  of 
the  Lords  of  the  Treafury,  tlieir  opinion  that  the  dv^ 
fiffi  indianun  captured  wa  St.  Helena^  and. then  oa 
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dieir  paflage  to  thii  country,  (bould  be  tnfured  from  fea-  l8o8. 

riik  and  enemy,  and  defiriog  that  the  Flaintifia  would       "      '    ~^ 
take  the  neceflary  fieps  for  infuring  them  accordingly*  j,.    ' 

Mr.  Rofe  alfo  proved  that  it  15  an  ufaal  practice  at  the  Craufurb. 
treafory  to  give  direAions  by  parol  in  the  fiift  inftancei 
and  afterwards  to  fend  a  written  authority,-  and  alfo  thaf 
the  Lords  of  the  Treafury 'had,  on  the  ixth  oi  Augufi 
preceding,  refufed  their  authority  for  infuring  the  faid 
ihips  and  goods,  and  direAed  the  letter  of  that  date^ 
hereinafter  fet  forth,  to  be  written  and  fent  to  the  Plaia- 
tiflfy  but  afterwards  approved  pf  the  infurance  having 
been  effe&ed* 

The  material  parts  of  the  evidence  on  the  part, of 
the  Defendant  cotififted  of  a  letter  from  Mr.  Roft^  datcfl 
the  nth  of  Auguft  1795,  informing  the  commiffionera 
for  the  fale  of  DtUch  property  that,  in  reply  to  their  ap* 
plication,  he  was  commanded  by  (he  Lords  of  tfaeXreafury 
to  acquaint  them,  that  their  lordfhips  were  of  opinion,  it 
wo|ild  not  be  neceflary  to  infure  the  Dutch  Eafi  India  (hipt 
or  their  cargoes  from  St.  Helena  \  the  order  of  his  ma- 
jefty  in  council,  dated  the  i6th  ol  January  1795,  by 
which  it  was  ordered,  that  all  goods  and  effe^s  coming 
direfily  from  any  of  the  ports  of  the  United  Provinces^  to 
any  of  the  ports  of  tliis  luogdomj  in  the  veflels  of  any 
country,  and  navigated  in  any  manner,  fliould  be  per- 
laitted,  until  further  order,  to  be  landed  and  to  be  fe- 
cured  in  warehoufes  under  the  jomt  locks  of  his  majefty 
and  of  the  proprie^rs,  at  the  rifle  and  expence  of  the 
proprietors,  there  to  remain  in  fafe  cuftody  for  the  be- 
nefit of  the  proprietors,  until  due  provifion  (hoold  be 
made  by  law  to  enable  fuch  proprietor  to  re-export  or 
otherwife  difpofe  of  the  fame ;  and  the  order  in  couo- 
cii  of  the  aift  of  January  1795,  which  direded  that  i|U 
goods  and  efieds  whatfoever,  belonging  to  any  of  thp 
fubjeds  or  inhabitants  of  the  UmUd  Prmnncts^  or  be- 
looguig  to  any  fubjeft  of  his  majeftyt  or  to  any  fttbje£l 
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ito9*         of  siny  country  in  amity  with  his  majeftv,  coming  from 
^  ■m'^  •^        any  part  of  Europe,  jfjta,  Africa^  or  America,  in  amitf 
LvcEiTA         ^jjjj   j^jg  majefty,  in    veffcle   belonging  to  any  fubjcfl 
^KAurvEin     or  inhabitant   of  the  United  Provinces,  or  to  any  fab« 
yc6t  of  his  majefty,  or  of  any  country  in  amity  with  his 
majefty,  and  bound  to  any  port  of  the  United  Provinces^ 
*  nighty  until  further  order,  be  permitted  to  be  landed  in 

any  port  of  this  kingdom,  and  might  be  fectired  in  ware- 
lioufea  for  the  benefit  of  the  proprietors,  in  the  fame 
Ihanner  as  was  direfled  in  the  abovementioned  order. 
The  Defendant  alfo  gave  in  evidence,  certain  inftruc* 
tions  given  by  the  king  in  council  to  the  Plaintiffs,  on 
the  13th  of  June  J  in  the  fame  year,  by  which,  after  re- 
citing that  by  virtue  of  the  powers  vefted  in  his  majefty 
by  the  adi  35  O.  3.  r.  80.  bis  majefty  had  iflued  the  con- 
mifSon  before. mentioned,  the  comnriffioners  were  di- 
tedcd  forthwith  to  take  into  their  poflTcfliony  and  under 
Iheir  care,  all  fuch  (hips,  goods,  and  eflfeds,  according  to 
fuch  lifts  thereof,  as  they  (hould  from  time  to  time  receire 
from  the  commiffioners  of  the  cuftoms  in  England  and 
Scotland  refpeQively,  in  purfuance  of  diredions  which 
they  would  receive  from  the  Lords  of  the  Trcafury,  for 
die  purpofcs  above  mentioned.  And  the  Plaintifis  were 
required  to  be  careful  to  execute  the  dire£lions  giren 
them  in  the  feveral  chufes  of  the  a£l,  and  in  all  cafes  of 
doubt  or  difficulty,  they  were  to  apply  to  the  privy  coun- 
cil for  further  inftru  Aions.  The  Defendant  alfo  gave  in 
evidence  the  king's  proclamation  of  the  15th  of  Septtm" 
ier  l^9S»  containing  an  order  for  general  reprifals  againft 
the  (hips,  goods,  and  fubjefts  of  the  United  Provinces^ 
and  an  order  made  on  the  26th  of  November  by  the  Lords 
of  the  Privy  Council  by  which,  after  reciting  that  four 
Dutch  Eaft  Indiamen^  the  Alblajferdam^  the  Vrono  Jgatht 
the  Mentor^  and  the  Dordrecbt,  then  lying  in  the  Shan* 
mn^  in  Ireland^  had  been  fent  in  thither  by  the  Sceptrt^ 
commanded  h^  William  EJftngUn  £fq.  or  by  other  (bipt 

under 
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under  bis  command,  antecedent  to  the  order  in  conncli  i8o8. 

lor.granting  general  reprifals,  and  that  agents  had  been 
appointed  by  Captain  EJftngton^  and  others  concerned  in 
fending  in  the  faid  ▼eflcls :  and  that  the  fole  intereft  in  all  Graufv^d. 
ihips  fo  fent  in  was  vefted  in  his  maje(ty»  and  the  ap« 
pointment  of  agents  for  the  care  and  difpofal  thereof  did 
of  right  belong  to  his  majefty,  it  was  ordered  in  coun- 
cil that  the  Plaintiffs  fliould  be  the  agents  on  behalf  of 
his  majefty,  for  the  care  and  management  of  the  faid  four 
Dutch  (hips  and  their  cargoes.  The  Defendant  further 
proved,  that  the  Plaintiffs,  by  virtue  of  that  order  of 
council,  took  pofleflion  of  the  Albnjferdam^  Mentor ^  Aga^ 
ihof  and  Dordrecht^  in  Ireland,  The  FlatntifTd  then  pro- 
duced in  evidence  certain  indruftions  given  by  his  ma- 
jefty  to  his  High  Court  of  Admiralty,  on  the  loth  day 
of  O&ober  1795,  whereby,  after  reciting  the  powers  con- 
ferred on  his  majefty  by  the  (lat.  35  G.  3.  c.  80.,  and  the 
commifEon  which  had  ifTued  thereupon,  and  that  the 
eommifftoners  fo  appointed  had  taken  poffeilion  of  many 
(hips  and  goods  belonging  to  the  fubje£ts  and  inhabitants 
of  the  United  Provinces  :  and  that  fince  the  ifluing  of  the 
commiiQon  his  majefty  had  otdered  general  reprifals  to  be 
granted  againft  the  (hips,  goods,  and  fubjefls  of  the  United 
Provinces,  and  had  iflued  a  commiflTion  authorizing  the 
Lords  of  the  Admiralty  to  require  the  High  Court  of  Ad- 
miralty of  Great  Britain  to  take  cognizance  of,  and  judi- 
cially proceed  upon  all  and  all  manner  of  captures,  fei- 
zuresj  prizes  and  reprifals  of  all  (hips  and  goods  that  were 
or  (hould  be  taken,  and  to  hear  and  determine  the  fame, 
andy  according  to  the  courfe  of  the  admiralty  and  the 
law  of  nations,  to  adjudge  and  condemn  all  fuch  (hips 
and  goods  as  (hould  belong  to  the  ^United  Prruinces,  or 
their  vafTals  or  fubjedls,  or  to  any  other  inhabiting  with- 
'in  any  of  their  countries,  territories,  or  dominions,  his 
majefty  direfied  that  the  Court  of  Admiralty  (hould 
proceed  to  the  adjudication  of  fuch  (hips  and  goods  of 
Vol*  L  a  a  which 
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i8o8.  which  poflefllon  had  been  taken  or  Ihould  be  taken  b; 

LucENA         ^^^  ^**^  commiffioncrs,  as  ihould  be  proceeded  againllby 
V.  his  majedy's  adfocate  general  on  his  behalf|  in  order 

that  the  fame^  being  the  property  of  the  United Provinca^ 
or  their  fubjc6ts,  might  be  condemned  to  his  majefty  as 
good  and  lawful  prize,  referving,  neverthelefs,  to  the 
faid  commil&oners,  the  care,  fale,  and  management 
thereof,  as  well  before  as  after  final  adjudication,  ac- 
cording to  the  pr  ovifions  of  the  faid  a£):.  The  Plaintiffs  alfo 
gave  in  evidence  the  proceedings  and  fentences  of  the 
High  Court  of  Admiralty,  by  which  the  Houghtejy  ZeeUly% 
Surcheanee^  Dordrecht^  Alhlafftrdam^  Meermin^  yr9W  Aga* 
tha,  and  Mentor^  and  their  refpedive  cargoes,  were  pro- 
nounced to  have  been  taken  before  the  declaration  of 
hoftilities  againll  the  Dutch^  and  to  have  then  belonged 
to  fubjc£ls  of  the  States  General  of  the  United  Pro- 
HfincfSf  now  enemies  of  the  crown  of  Great  Britain^  and 
as  fuch,  or  otherwife,  fubjed  and  liable  to  confifcation, 
and  thb  fame  were  thereby  condemned  as  good  and  law- 
ful prize  to^his  majefty. 

The  bill  of  exceptions  further  ftated,  that  the  counfel 
for  the  Defendant  inGfted  that,  upon  the  evidencei 
the  Plainiifis  could  not,  in  point  of  law,  maintain  the 
iflue  on  the  fecond  count  of  the  declaration ;  firft,  be- 
caufe  the  evidence  did  not  prove  that  his  majefty  was,  at 
the  time  when  the  fliips  and  goods  failed  from  St.  He- 
lenof  nor  when  the  infurance  was  effefted,  nor  frofli 
thence  until  and  at  the  time  of  the  lofs;  of  the  Hougblej 
and  Surcheance^  interefted  in  the  Oiips  and  goods  infnred^ 
or  any  or  either  of  them,  to  any  amount  or  in  any  man* 
ner  whatfoever,  fo  that  a  legal  and  valid  infurance  coold 
be  efleded  thereon  on  account  of  his  majefty  by  the 
Plaintifis.  And,  2dly,  becaufe  it  did  not  appear,  nor 
could  legally  be  inferred  from  any  thing  which  had  been 
given  in  evidence,  that  the  Plaintift's  were  legally  auibo- 
ti2cd  to  effc£l  the  infurance  on  account  of  his  majeftyi 

or 
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or  that  the  infarance  tffcStcd  by  the  Plaintiffs  had.bccQ 
legally  adopted  by  or  on  behalf  of  his  majefty.  But 
that  the  Chief  Judicb  dire£led  the  juryi  that  upon 
the  evidence  the  Plaintiffs  might  maintain  the  iffue 
as  to  the  fecond  county  and  that  his  majefty,  at  the 
times  when  the  (hips  and  goods  failed  from  St.  Helena^ 
and  when  the  policy  was  effe£ied|  and  from  thence  until 
and  at  the  time  of  the  lofs  of  the  Hougbley  and  Sur^ 
cheance^  had  an  infurable  intereft  in  the  faid  (hips  and 
goods ;  and  further  that,  if  any  of  his  majefty's  fubjefls 
effe£t  an  infurance  for  the  benefit  and  account  of  his 
roajrfty,  his  majefty  may  legally  adopt  and  ratify  the 
fame^  and  that  the  infurance  in  the  fecond  count  men« 
tioned  iivas  adopted  and  ratified  .by  his  majefty,  and  the 
jury  gave  their  verdiA  for  the  Plaintiffs  as  to  the  fecond 
count,  with  800/.  damages,  and  for  the  Defendant  as 
to  all  the  other  counts. 

Ralph  Carr,  for  the  Plaintiff  in  Error. 
J.  A.  Park,  for  the  Defendant  in  Error. 
The  Plaintiff  in  error  affigned  errors  generally  upon 
the  infufficiency  of.  the  declaration,  the  mifdire6lion  of 
the  Chief  Juftice,  the  vcrdia  on  the  frcond  count,  and 
the  judgment,  and  ftated  in  fupport  of  his  affignment 
the  following  reafons : 

I  •  Becaufe  a  policy  of  affuranee  is  a  contrad  of  indem- 
nityj  and  therefore  requires  that  the  perfon  on  whofc  ac* 
count  It  is  effedcd  (hould  be  interefted  at  the  time  in  the 
property  infured;  and  becaufe  his  majefty,  neither  at 
the  time  when  the  rifk  commenced,  nor  when  the  policy 
was  effc£ted,  nor  at  the  period  of  the  lofs  of  the  Houghkj 
and  Surcheancff  had  any  intereft  in  the  fhip  ar\d  goods 
infuredy  whereon  a  valid  infurance  could  be  effeded. 

2.  Becaufe  the  (hips  and  goods  infured  were,  at  the 
time  when  the  rifle  commenced,  whc'n  the  policy  was 
tffc£tcdf  and  at  the  time  of  the  lofs  of  the  Houghley  and 
Surck^anciy  the  property  of  certain  cicizeos  of  the  JJnlttd 

A  a  2  ProviftCiip 
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i8oS*         Pnvincii,  between  which  countrj  and  Great  Britm 

\    -      ^       there  then  ezifted  peace. 

V.  3*  Becaufe  this  infurance  was  cSk&cd  by  the  Defend- 

CaAUFuaiK      gutj  in  error,  as  commiffioners,  and  as  in  their  own  righb 

under  a  fuppofed  interejl^  inherent  in  that  chara&er,  and 

not  on  account  of  or  in  behalf  of  his  majeftjr* 

4«  Becaufe  the  Defendants  in  error,  at  the  time  when 

the  infurance  was  efficAed,  had  not  any  authority  to 

tSkOi  any  infurance  on  account  of  his  majefty. 

5*  Becaufe  an  infurance,  which  is  illegal  and  fold  at 

the  tinie  when  it  is  effeAed,  cannot  be  made  lalid  by 

matter  fubfequent  to  the  contraA. 

6.  Becaufe  this  infurance  was  not  legally  adopted  or 

ratified  by  his  majefty. 

S.  Shepherd. 

Ralph  Casr. 

The  Defendants  in  error  prayed  that  the  judgment  might 
be  affirmed,  for  the  fdlowing,  amongil  other  reafons : 

,  I.  Becaufe  the  United  Province^,  to  the  inhabitant! 
whereof  the  (hips  and  goods  in  queliion,  until  the  feizure 
thereof  by  his  majefty,  belonged,  were^  at  the  time  of 
fuch  feizure,  under  the  power  and  contrpul  of  France 
then  being  in  open  hoftility  againft  his  majefty:  that 
under  thefe  circumftances,  his  majefty,  by  virtue  of  his 
undoubted  prerogative,  had  caufed  the  faid  (hips  and 
goods  to  be  feized,  in  order  that  the  fame  might  be 
brought  into  this  kingdom^  and  there  detained  prori- 
lionally ;  whereby  his  majefty  had  acquired  the  lawful 
pofleflion  thereof,  and  an  inchoate  right  of  propert}  in 
the  fame ;  and  that  the  faid  (hips  and  goods  were  after- 
wards regularly  condemned  to  his  majefty  as  good  and 
lawful  prize,  by  the  High  Court  of  Admiralty,  being  i 
court  in  that  behalf  of  competent  and  concluiive  juiif* 
diAion. 

a.  That  it  is  a  principle  of  law,  that  every  ratificatioo 
9f  any  ^St  done  for  a  man's  benefiti  relates  back  to  the 

XX  tiflie 
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time  of  doing  It,  and  has  the  effeCt  of  a  previous  or«  i8o8. 

itu    That  if  this  principle  applies*  as  it  does,  to  the  cafe       \*  '  *^ 
of  common  perfons,  it  applies  morcf  ftrongly  to  a£ls  done  v. 

for  the  benefit  of  his  majeftj  by  any  of  his  fubjeas,      Ckaufurih 
and  afterwards  adopted  and  ratified  by  his  majefty ;  for 
every  fubjeA  is  bound  to  do  all  a£ls  in  his  power  for 
the  benefit  of  his  majefty.     And  ftill  more  ftronglf 
does  it  apply  to  the  prefent  cafe,  where  the  commif-    • 
fioners*  who  caufed  the  infurance  in  queftion  to  be  ef- 
fected for  his  majefty's  benefit,  were  fo  far  from  being 
ftrangers  to  the  fubjed-matter  of  the  infurance,  that 
they  were  the  perfons  exprefsly  authorized  by  his  ma* 
jeft]f*8  commiflioo,  grounded  on  the  ^Gt  of  parlianient 
therein  referred  to,  to  ta]ce  the  (hips  and  goods  infured  - 
under  their  care  upon  the  arrival  thereof  in  this  king<> 
dom,  and  to  manage,  fell,  and  difpofe  of  the  fame,  as 
pvght  be  expedient  for  the  benefit  of  his  majefty. 

V.  GiBBS. 
J.  A*  P4RK. 

John  RichardsoKj. 

Shepherd  Seijt.  for  the  Plaintiffs  in  error,  reduced  his 
objcdlions  to  three ;  I.  That  his  majefty  had  no  intereft 
in  the  (hips.  a.  That  the  infurance  was  not  made  on 
behalf  of  his  majefty.  3.  That  the  infurance  had  not 
been  ratified  on  behalf  of  his  majefty.  - 

I.  The  allegation  of  intereft  is  eflential.  To  confti- 
tttte  an  infurable  intereft,  it  is  at  leaft  neceffary  that  there 
ihould  be  a  right  exifting,  and  vefted,  at  the  time  of  the 
infurance.  If  not,  any  fpeculation  or  expe£^ation  of 
profit  is  an  infurable  intereft.  In  the  one  cafe  the  right 
exifts,  though  not  the  benefit ;  in  the  other  cafe,  the 
right  is  to  commence  infuiuro^  as  well  as  the  benefit. 
Suppofing  that  profits  are  infurable,  yet  in  the  cafe  of 
Grant  yf.  ParUnfon^  Park,  354.  <th  ed.  the  affured  had  an 
(xifting  right  to  all  the  profits  the  cargo  might  produce. 
A  a  3  eut 
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i8o8.         But  his  majefty  had  no  right  to  thefe  (baps  at  the  time  of 
^Z^  """^        this  infurance.     Whether  capture  gi?C8  the  crown  an 
V.  inchoate  right,  to  be  confirmed  bjr  the  featence  of  con- 

CxAV  TVKD.  .  cjcmnation,  or,  more  properly,  an  abfolute  right,  fubjed 
to  be  defeated  by  a  future  adjudication  ;  at  all  events, 
after  capture,  the  right  is  in  effi»    But  the  a£l  of  fcizing 
thefe  (hips  was  no  capture,  nor  was  it  in  any  refped  an 
hoilile  a£t,  nor  diftinguiihable  from  an  embargo  in  any 
of  its  confequences,  or  in  any  circumftanccj  eicept  that 
h  was  a  detention  of  the  (hips  at  fca  inftead  of  in  port ; 
which  is  the  more  ufual  cafe  of  an  embargo.    The  aft 
did  not  transfer  the  property  to  his  majedy,  although  it 
might,  like  any  other  embargo,  be  a  very  proper  cxcr- 
cife  of  the  prerogative ;  for  an  embargo  does  not  change 
the  property  in  the  (hips  of  amicable  powers  lying  in  our 
ports,  either  of  itfelf,  or  in  the  event  of  war  being  de- 
clared before  the  embargo  is  taken  o(F.     The  right  to 
the  (hips,  which  in  that  cafe  are  thenceforth  detained 
as  prize,  accrues  only  from  the  time,  and  hy  the  com- 
mencement of  hoftilities.     The  only  difference  made  in 
the  ftatute  between  the  regulations  of  (hips  and  cargoes 
brought  in  hither  by  Dutch  fubjefls,  and  thofe  brought 
in  by  his  majrfty's  officers,  was  merely  founded  upon 
this :  that  in  the  one  cafe,  the  proprietor  being  prefent, 
was  direfied  to  manage  his  own  property ;  in  the  other, 
the  owners  being  abfent,  agents  were  appointed  to  ma- 
nage the  goods  for  them.     Until  the  declaration  of  hof- 
tiiities  the  king  had  merely  a  profpef^  or  fpeculation  of 
future  intereft ;  if  he  had  an  infurable  intercft  before 
that  event,  it  follows  that  whenever  goods  are  detained 
here  under  an  embargo,  the  pof&bility  that  before  the 
embargo  is  taken  off  war  may  be  declared  agatnft  the 
power  to  which  they  belong,  gives  the  king  an  infurable 
intereft  in  them.     He  might  equally  be  faid  to  have  an 
intereft  in  an  enemy's  (hips  at  fca,  or  blockaded  in  port: 
for  he  might  expert  to  capture  them,  and  might  there- 
fore 
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fore  infure  them  againft  being  deftroyed  by  the  enemy* 
Such  a  c«fe  tenders  apparent  the  abfurdity  of  the  propo*' 
fition,  that  infurable  intereft  does  not  depend  on  exifting 
rights,  but  may  be  founded  upon  rights  to  be  acquired 
after  the   infurance.    The  fentences  of  condemnation 
afford  no  anfwer  to  this  objeAion :  they  only  prove  that 
the  perfons  to  whom  the  goods  belonged  were  enemies 
at  the  time  of  the  condemnation,  but  they  do  not  (hew 
that  any.  intereft  was  vefted  in  the  king  at  the  time  of  the 
infurance.    The  Duicb  fubjedis,  whofe  fecurity  was  one 
principal  purpofe,  at  leaft,  of  this  ftatote,  were,  at  Jthe 
time  of  cffe£ling  this  policy,  the  owners,  and  poflefled 
the  only  infurable  intereft  in  thefe  (hips }  which  they 
would  have  retained  to  this  day,  but  for  the  declaration 
of  hoflilities.     If  the  king  was  entitled  to  infure  before 
that  event,  it  follows  that  during  a  certain  period  both 
might  infure  in  refpe&  of  the  fame  identical  intereft  in 
the  fame  (hip  or  goods,  and  for  the  fame  time«    The 
Court  muft  at  this  time  determine  on  the  fame  ground^, 
as  if  the  lofs  had  happened  on  the  very  next  day  after 
effc£ling  the  policy,  and  the  caufe  had  been  decided  on 
the  day  after ;  and  the  Court  would  then  have  been  com- 
pelled to  fay  that  the  crown  had  no  intereft.     2*  What- 
focTcr  may  be  the  right  of  a  principal  to  ratify,  it  muft 
appear  that  the  contra^  was  made  for  and  on  the  account 
of  the  party  ratifying.     But  this  policy  was  tSt(\cd  by 
the  Defepdants  in  error,  as  commifliooers  for  the  fale  of 
T)utch  property,  in  their  official  capacity  created  by  fta<^ 
Cute,  not  as  agents  for  the  crown.    The  anfwer  of  the 
Lords  of  the  Treafury  is  addrefled  to  them  under  the 
former  title ;  it  merely  conveys  the  opinion  of  certain 
great  officers  of  the  crown  that  it  would  be  advifeable  ta 
infure,  but  it  does  not  fay  that  the  property  (hould  be 
infured  in  the  name,  or  on  the  behalf  of  the  crown.     If 
a  broker, 'hhving  been  4emp1oyed  by  an  order  couched  in 
^l\efc  tcrrna,  h^d  infured  the  (hips  and  gogds,  fpeciB^ 
A  a  i^  cally 


1808. 

LUCEN4 


Craufurd, 


340  CASES  IN  TRINITY  TERM 

1 808.  cally  and  abfolutcly  as  the  property  of  the  Dutch  propric- 

Yucena'       ^°^^'  ^^  would  not  hafc  been  refponfible  for  any  mif- 
V.  condudl  in  not  having  infured  them  on  the  behalf  of  bis 

majefty.  If  he  had  infured  them  in  the  name  of  the 
crown,  he  could  not^  relying  on  this  letter,  have  called 
upon  the  crown  by  petition  of  right  or  otherwife  to  re- 
imburfe  him  the  premium.  The  advice  which  the  crown 
gave  under  the  belief  that  the  intereft  was  in  otherS} 
cannot  entitle  his  majefty  to  the  benefit  of  the  policy, 
though  the  intereft  (hould  afterwards  prove  to  be  in 
himfelf.  If  the  infurance  is  once  effeAed  for  the  benefit 
of  J.y  B.  has  no  right  at  a  fubfequent  time  to  adopt 
it.  Conceding  that  a  policy  efiefled  for  all  whom  it 
may  concemj  might  in  many  cafes  be  good,  yet  if  the 
broker  had  received  from  A.  no  inftrudions  to  infdrei 
he  could  not  afterwards  declare  the  intereft  to  be  in  if. 
And  it  is  immaterial  whether  it  appears  on  the  face  of 
the  policy,  or  is  extrinfically  (hewn,  that  the  infurance 
was  not  effeded  for  the  benefit  of  the  perfon  interefted. 
3.  There  is  no  other  fubfequent  ratification  of  the  con- 
trad,  than  the  letter  from  the  Lords  of  the  Treafury 
written  on  the  day  of  efFeding  the  policy,  its  %St€t  ex* 
tends  no  further,  if  confidered  as  a  ratification,  than  it 
does  if  confidered  as  a  previous  authority  \  and  in  either 
point  of  view  it  amounts  only  to  a  declaration  that  it 
was  a  wife  z(k  of  management  ia  the  Dutch  commif* 
fioners  to  infure  the  property. 

jR.  Carr  was  to  have  argued  on  the  fame  fide,  but  was 
prevented  by  indifpofition,  and  the  Court  having  ftroog- 
ly  intimated  their  opinion,  the  Plaintiff  in  error,  on  the 
following  day,  waived  the  privilege  of  being  further 
heard  by  council,  wherieupon  their  Lordfliips,  without 
calling  upoa  the  Defendants  in  error  for  any  argumentf 

Affirmed  the  Jiidgmentt 
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Chapman  and  Another  v.  Haw*  Juw  39. 

IJEST  Serjt.  had  on  a  former  day  obtained  a  rule  ni/i     A  plaintiff  maft 
to  fct  afide  the  judgment  and  execution  in  this  cafe,  ^thout  confult- 
and  to  return  the  money  which  had  been  Icyicd.    The  comJroiJc'I^'  ' 
aflion  was  brought  to  recover  back  the  fum  of  five  gui-  aaion  with  the 
ncas  which  had  been  paid  to  the  Defendant  for  procur*  Defendant,  and 
bg  a  failor,  the  man  having  refufed  to  proceed  upon  the  [J^^  ^°  ^'"^^^ 
voyage.     An  interlocutory  judgment  had  been  figned»  thecoftstotbe 
and  notice  given  that  a  writ  of  inquiry  would  be  ext*  attorney",  if  there 
cuted  on  the  27th  of  May.    On  the  24th,  one  of  the  ^  n®  fwdutert 
Plaintiffs  meeting  the  Defendant,  offered  to  compromifc  cheat  thc^ttor- 
the  matter,  if  the  Defendant  would  pay  him  the  fiye  ncyof  hlicqEt. 
guineas,  and  a  guinea  towards  the  cofts  {  and  faid  that         >s         O  // 
he  would  himfelf  pay  the  reft  of  the  cofts,  and  give  the   /^"^  "^^  ^^^ 
Defendant  a  full  difcharge,  and  dired  his  attorney  to 
ftay  further  proceedings.    The  Defendant  paid  him  the 
money,  and  the  Plaintiff  gave  the  Defendant  a  note, 
addrefled  to*  his  attorney,  in  which  he  requefted  that  the 
proceedings  might  be  ft^yed,  as  the  Defendant  had  fet- ' 
tied  the  debt  and  cofts  with  the  Plaintiff.    The  Defend«> 
ant  carried  this  to  the  attorney,  who  neverthelefs  pro- 
ceeded to  execute  the  writ  of  inquiry,  and  figned  final 
judgment  for  23/.  19/.  6d.  damages  and  cofts,  which  he 
levied. 

Letts  Serjt.  (hewed  caufe,  contending  that  according 
to  the  cafe  of  Swaine  v.  Senai,  2  New  Rep.  99.,  the  at- 
torney had  a  right  to  proceed,  in  order  to  fecure  his 
cofts. 

JSeJl,  contri^  obferved,  that  there  was  nothing  hefe  In* 
jurious  to  the  attorney,  the  Plaintiff  having  fworn,  that 
if  lu6  auomcy  had  applied  to  himi  he  was  at  all  time^ 

readj 
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ready  to  pay  him  his  cofts.    The  propofal  too  for  the 
compromife  came  from  the  Plaintiff* 


^'  The  Court  obferved,  that  there  feemed  to  be  no  fraud 

on  the  attorney  in  this  cafe.  The  party  had  receired 
the  debt|  and  a  guinea  tows^rds  the  cods.  The  attorney 
therefore  (bould  have  proceeded  no  further. 

Rule  abfolute, 


yjy  '•  RyLAND   V  NOAKES. 

Upon  the  death    T^E ST  Scrjt.  had  obtained  a  rule  n^  in  this  caofei 
of  the  attorney  in  for  fetting  afide  the  judgment,  and  all  fubfequent 

©ur^^w* S  PW)ceeding8,  and  for  permitting  the  furviror  of  the  bail 
tbcoppoBte  par-  to  render  the  Defendant  in  difcharge  of  his  recogni* 
ty  of  the  appoint-  sance.  One  of  three  grounds  on  which  he  moved,  was, 
"tora^^Wore'^  that  the  interlocutory  judgment  had  been  Cgned  in 
iic  can  proceed  in  *805,  by  B.  Hiymods  then  the  Plaintiff's  attorney,  who 
the  cauie.  foon  afterwards  died.    No  copy  of  a  judge's  order  ap- 

pointing another  attorney  was  ever  ferved  upon  the  Pe- 
fendant,  but  Parratt,  calling  himfelf  the  Plaintiff's  ati 
tomey,  had  ferved  upon  the  Defendant  a  notice  of  exe- 
cuting a  writ  of  Jliri  facias* 

Cockill  Serjt.,  againft  the  rule,  contended  that  io  the 
cafe  of  an  attorney's  dying,  a  judge's  order  for  appoiat* 
ing  another  in  his  place  was  not  neceffary. 

The  Court,  on  referring  to  the  officer,  held,  that  it  was 
neceffary  to  give  notice  to  the  oppofite  party  of  the  ap- 
pointment of  a  new  attorney,  before  any  proceedings 
could  be  taken  by  him« 

Rok  abfolate^ 


IN  THE  FORTT-£lGHTH  YeAR  OF  GEORGE  III. 


Price  v.  Simpson.  y«^a« 

nEST  Serjt.  had  obtained  ^  rule  nt/t  for  fettlag  afid^     Under  the  eoB- 
an  interlocutory  judgment,  which  had  been  iigned  ^i^^ons  of  plead^ 
under  the  following    circumftances.     An  attachment  taking  Ibort*'* 
againft  the  flieriff  was  fet  afide  late  in  Eafitr  term,  upon  tice  of  tml,  if « 
the  ufnal  condition  of  pleading  ifluably,  and  taking  (hort  declaration  is 
notice  of  trial  for  the  Sittings  after  the  term.   Thc,Plain*  ^^^^^J^f  *^^ 
tiff  delivered  his  declaration  on  the  2d  of  June^  which  begon,  but  1^ 
was  the  firft  day  of  the  Sittings  after  the  term,  indorfed  early  that  thcfe 
to  plead  inJlanteTy  accompanied  with  the  demand  of  a  ^^^old  be  time 
plea.    The  Defendant  fuppofed  that  he  (hould  fatisfy  ^^"^  "<^'«  of  trial 

1.  1     ..       ,     J.       .«"    r,  J         .  .         for  the  adjourn- 

the  rule  by  pleadmg  iffuably,  and  paying  moHef  mto  mentdayupoa 

court,   within  the  four  firft  days  of  the  prefent  term,  the  Defendant 
fince  it  was  impoffible  that  he  fliould  plead  iffuably  in  V^^^^^^t  inftan* 
time  for  trial  on  the  firft  day  of  the  Sittings.  »  ^\n%Xonx^^^ 

nmftfo  plead. 
Shepherd  Serjt.  now  (hewed  for  caufc;,  that  if  the  De« 
fendant  had  pleaded  inftanter^  as  he  was  required  by  the 
terms  of  the  attachment,  there  would  have  been  fuffi- 
cient  time  for  the  Plaintiff  to  give  fbgrt  notice  of  trial 
for  tl^e  adjournment  day. 

B^i  contra* 

Thi  Court  held  that  the  true  fenfe  of  the  rule  wae^ 
that  the  Defendant  fliould  fo  plead,  that  the  caufe  might 
come  to  trial  at  the  Sittings  after  Eafter  term,  and  that 
he  ought  therefore  to  have  pleaded  injlanter^  fince  he 
would  thereby  have  enabled  the  Plaintiff  to  proceed  to 
trial  at  the  adjournment  day. 

Rule  difcharged* 
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was  charged  iii  the  fam  of  64/.  13/.  Bd.  in  refped  of  Us 
coUiericSi  which  he  rented  of  Lord  StourUn,  being  fitoate 
iQ  and  under  Swiff s  aliotment;  andiu  the  fam  of 
4/.  izr.  id"  in  refped  of  the  land  he  occupied,  which- 
was  his  own  allotment.  Upon  his  fefufal  to  pay  the 
firft  fumi  the  warrant  mentioned  in  the  plea  ifiued. 

Williams  Serjt.|  in  fupport  of  the  verdiA,  which  had 
been  found  for  the  Plaintiff  on  both  ifiuesj  obferved  that 
The  9A  had  given  the  commiffioners  no  power  to  award 
within  what  townQiip  the  feveral  allotments  fliould  lo- 
cally be  Ctuatedy  but  only  with  what  townfliips,  and  in 
what  proportions  each  allotment  (hould  be  aiTefled,  and 
this  they  had  omitted  to  do*  The  collieries  were  neither 
locally  fituated  in  Carlton^  nor  liible  to  be  afTclled  in  CarU 
ion.  The  a6l  had  itfelf  decided  this  queftion,  by  efpecially 
providing  that  no  part  of  the  305  acres  (hould  bo  taxed 
or  aflefled  to  or  along  with  any  part  of  Lord  St$urt9ifi 
cftate. 

Cockill  Seijt.  C9iiiri,  admitted  that  the  two  iflties  were 
found  again  ft  him,  but  contended  that  by  the  benefit  of 
the  ft.  136. 3*  the  Defendants  might,  under  the  general 
iflue,  avail  the mfelves  of  the  merits  of  their  cafe,  for  they 
were  legally  right.  The  award  that  the  allotments  nvere 
in  Carlton^  muft  be  conftrued  as  a  dire£iion  by  the  com- 
miflioners  that  the  owners  (hould  bear  thehr  proportions 
of  public  burthens  in  CarlUn* 

Mansfield  C.  J.  The  ad  dlrefts  them  to  fay  in 
what  townfhip  the  allotments  (hall  be  rateable.  But  they 
have  not  faid  in  what  townthip  any  of  them  (hall  be 
rateable. 

Let  the  P^ftea  be  delivered  to  the  Plaiotiff* 
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Hogg  ^.  Snaitm  and  OtherSi  J/?i^J^ »  4^  j^^ 

'T'ROVER  for  two  bills  of  exchange  :  upon  the  trial     A^power  of  irf- 

of  this  caufc  at  the  laft  Sittings  at  Guildhall,  before  ^^^"^  *°  «'f<="^ 

Mansfield  C.  J.  a  verdift  was  taken  for  the  PlaintiflF,  fub-  fiiy*t^h*"J  JJ' 

]t€t  to  the  opinion  of  the  Court  upon  the  following  cafe,  prindparsaatbe* 

The  Plaintiff,  by  a  power  of  attorney  under  feal,  con-  "^y  ^  recorcr, 

ftituted  Engli/h  his  attorney  revocable,  for  him,  in  his  JSTr^andto 

name,  and  to  his  ufe,  to  aft,  claim,  demand,  recover,  gj^e  releafes,  asd 

■nd  receive,  from  the  commiflioHers  of  his  majefty's  appoint  fobfti- 

navy,  or  whom  elfe  it  might  concern,  all  fuch  falafy.  *"^"»  f^*  '^ 

f  J    11     u  %.    r  V  authorize  the  at- 

wages,  &c.  and  all  other  money  whatfoever,  as  then  was  torney  to  oego- 

or  thereafter  fliould  be  due  to  him  for  his  fervice,  or  tiate bills  received 

otherwife,  in  any  of  his  majefty's  (hips  ;  then  followed  a  '"  payment. 

general  power  to  receive  all  demands  from  all  other  per-  xhtm  in  his  own^ 

fons  whatfoever ;    the  conftituent  giving  and  thereby  name. 

granting  unto  his  faid  attorney,  his  fubftitutes  and  afligns,      ^^^  ^^^^  a 

ail  his  authority  and  lawful  power  in  the  premifes  for  j^j  bygn^fg^*"  * 

receiving,  recovering,  obtaining,  compounding,  and  dif-      Evidence  of  an 

charging  the  fame,  as  fully  and  effeQually  as  he.  himfelf  "%e  at  the  navy 

might  or  could  do  being  perfonally  prefcnt;   and  ac.  Sf^^b'^hl"* 

quittances,  releafes,  or  any  other  difcharges  in  his  nan^e  attorney  in  his 

to  make,  feal,  and  deliver,  and  one  attorney  dr  more  to  own  name,  and 

fubftitute,  and    at  plcafure  to  revoke,  with  the  ufual  "fgotiatcd  by 
,     *.      *.  ,        .^      .  «       .  r    ..  him,  under  fuch 

claufe  of  general  ratincation.     By  virtue  of  this  power  a  power,  cannot 

Engltjb  received  from  the  commiflioners  for  vi£taalling  be  received  to 
his  majefty's  navy,  for  the  ufe  and  on  the  account  of  the  enlarge  the  opera- 
Plaintiff,  the  two  bills  in  queftion,  which  were  made  tionofthepower* 
payable  tothe  Plaintiff  or  his  order.  Upon  each  of  tbcfc 
bills  a  clerk  in  the  pay  department  of  the  viauaUing 
office  had  written  his  initials  G.  S.  with  the  words  «« let- 
ter of  attorney  entered,  WlUtam  C.  Engllfl)^  attorney,*' 
to  denote  that  the  power  was  lodged   in  the  vi£lual« 
log  office,  and  that  the  proper  officer  there  recognized 

8  Effglifi 
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I  i8o8«         Engliflj  as  Hogg*s  attoraey.    Englijb^  vithoat  any  othef 

authority  from  the  Plafntiff  than  this,  being  indebted  to 
the  Defendants,  who  were  his  bankers^  in  the  fum  of 
i42/«  applied  to  them  to  difcount  thefe  bills,  wUch  he 
delivered  to  them,  indorfed  "  W.  C.  Englijk^  attorney/' 
The  Defendants  difcounted»  and  placed  them  to  the 
credit  of  his  account.  Before  the  bills  were  due,  the 
Plaintiff  gave  the  Defendants  notice  that  he  had  revoked 
the  power  of  attorney  made  in  faVour.of  Engli/b^  and  that 
in  cafe  Engltfb  or  any  other  perfon  fliould  prefentto 
them  both  or  either  of  the  bills  for  difcount,  or  fecurity 
for  money  advanced,  they  (hould  refufe  them ;  he  alio 
demanded  pofleflion  of  the  bills,  which  the  Defendants 
tefufed  to  deliver  up.  The  Defendants  offered  evidence 
that  it  was  a  general  ufage  and  praQice  for  attornies, 
conftitttted  by,  and  a&ing  under  fimilar  powers,  to  ne- 
gotiate bills  of  this  defcription,  by  indorfing  them  in  the 
like  manner.  The  Plaintiff  objeded  to  the  evidence ;  bnt 
Mansfield  C.  J.  admitted  it,  fubjedl  to  the  opinbn  of  the 
Court.  And  it  was  proved,  th^t  powers  of  attorney 
lodged  at  the  vidiualling  office  were  not  all  in  one  and 
the  fame  form,  but  that  this  particular  power  was  in  the 
form  mod  commonly  ufed  for  the  laft  18  or  19  yean; 
befdre  which  time  vidualling  billswere  not  made  pay* 
able  to  order,  but  an  aHignment,  or  bill  of  fale,  was  ne« 
ceffary  to  transfer  them :  that  the1>i]ls  in  queftioo,  thus 
indorfed,  and  thus  marked  by  thetlerk,  would  have  been 
paid  at  the  viAualling  office,  either  to  EngUJb^  or  anj 
other  perfon  who  (hould  have  produced  them  with  the 
fame  indorfement,  but  for  the  notice  to  flop  the  pay« 
ment,  which,  had  been  given  by  the  Plaintiff.  That  it 
was  the  pradice  amongd  navy  agents,  adling  under  fimi- 
lar powers  of  attorney,  to  raife  money  for  the  ufe  of 
their  principals,  by  indorfing  fimilar  bills  in  the  fame 
way,  and  delivering  them  to  their  bankers,  who  had 
continually  advanced  money  upon  tbem^  and  had  re- 
ceived 
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ceired*  tht  contents  from  the  vidoaliing  officef^withoatu ay         1 8o8* 

other  warrant  or  aurhority  than  fuch  indorfeinent ;  and 

tbatbillafo  indorfed.and  marked,  were  frequently  negocU 

aced  i  it  being  confideredy  that  the  mark  recogniziog  tba 

appointment  of  the  attorney,  and  his  indorfement,  ren^  ^^^2^-0^   O^'Z. 

dercd  them  negpciable*   The  qucdiona  for  the  opinion  of 

the  Court,  were,  firft.  Whether  upon  the  whole  evidence^ 

confidering  it  all  as  admiflible^  EngUJh  had  fufficient  au^ 

tbority  to  indorfe  and  difcount  the  bills  for  his  own  ufe?- 

and  if  the  Court  (hould  be  of  opinion  that  he  had,  thct>^      '* 

fecondly,  Whether  the , evidence  objcdled  to  ought  to 

have  been  received  ?  and  if  the  Court  (hould  be  of  opi-^ 

nion  that  it  ought  not,  then,  thirdly^  Whether,  rejeding* 

the  evidence  of  uf<ige,  and  confidering  the  cafe  Apart 

from  the  faAs  found  upon  fuch  evidence,  EngHJb  had 

fuiEcient  authority  to  indorfe  and  difcount  the  bills  fot 

his  own  ufc  ?► 

Befi  Serjr.,  for  the  PlaintifF,  contended  that  no  author 
rity  was  given  to  Englijh  by  the  power  of  attorney,  to  AiU 
.  count  or  tiegociate  thefe  bills ;  and  fo  far  as  his  a£ts  ex-* 
ceeded  the  fcope  of  his  authority,  they  were  wholly  void^ 
and  could  not  alter  the  Plaintiff's  property  in  the  bills^ 
He  obferved,  that  the  power  of  the  attorney  was  limited  * 
to  receiving  thefe  bills  at  the  navy  office;  ai^d  it  thea 
became  hid  duty  to  deliver  them  over  to  the  Plaintiff':  for 
by  the  courfe  of  the  navy  office,  the  delivery  of  the  biUa 
was  payment  of  the  debt  due  from  the  t)ublic  to  the 
Pldntiff.  It  would  be  too  great  a  conceffion  to  allovr 
that  he  cotfid,  even  at  the  end  of  the  ninety  dayi,  indorfe 
thcna  fot  the  purpofe  of  receiving  the  money  on  them  for 
the  Plaimlff'^  ufe;  ILawretice  J.  interpofing,  read  % 
fliort  note  of  the  followiiig  cafe,  as  decifive  of  the  firft     ^  ' 

point.     «<  JKiy,  Executor  ^y.  Gddfimdt  and  Anothir.  B,  R.     Q /5  ^.ml^  4 /<^ . 
•«  Micb^Jfrm  45  Gea^  3.    This  was  an  aftion  brought 
"  to  recover  the  money  which  had  been  received  by  the 

Vol.  I.  B  b  Defenduet 
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^  Defeo^ants  upon  a  bill  of  exchange,  payable  to  tbe 
«*  Pbiiitiff ^8  teftator,  Major-Gencnl  Fairul  Duf,  or 
M  bat  ofder»  t)f  which  bill  the  Deftndaats  bad  obtaineii 
^  paymeikt  uikler  a  power  of  attorney  grant^  by  the 
<<  tcftator  to  J.  and  12.  i)i^,  and  authori2ing  them,  for 
<*  bim  and  in  his  name,  to  afk,  demand,  and  receiv'e  from 
^  the  Baft  Iniiu  Company,  or  whom  it  ihould  or  migbt 
^  concern)  all  money  that  might  become  due  to  him  on 
^  any  account  whatfoerer,  and  to  tranfaR  all  hv^ntfi^ 
^  and  upon  non-payment  or  non  delivery  thereof,  for 
<<  bim  and  in  his  name  to  ufe  all  fuch  lawful  ways  and 
'<  means  for  the  recovery  thereof  as  he  might  or  conid 
<(  do  if  he  was  perfonally  plrefent,  and  did  the  fame; 
**  aAd  on  payment  or  delivery  thereof,  for  him  and  in 
^*  his  naftii  to  make  and  give  proper  receipts  or  other 
^  difcharges  for  the  fame ;  and  one  or  more  fubftitme 
*'  and  fubftitutes  under  them  to  appoint,  and  again  at 
<<  pleafure  to  revoke,  giving  and  thereby  granting  uoto 
<<  his  faid  attornies  and  their  fubftitute  and  fubditutei, 
*'  his  full  and  whole  power  and  authority  .in  the  pre« 
««  mifes }  and  concluding  with  the  ufual  chufe  of  ratii- 
<•  cation.  Under  this  power  ^.  and  JR.  Dufttctinti  aa 
'^  ln£a  bOl  for  2910/.  81.  10^.,  payable  to  the  teftator 
^'  br  bis  drder,  which  each  of  them  indorfed  <  for  Mi- 
«  jor*iGeneral  Patriih  Duffy  per  procuration,  JamesDuf^ 
"  RAirtDuff.^  They  difcounted  the  bill  with  the  Dc 
««  fendknts,  and  raifed  money  on  it.  The  DefendantSi 
«*  by  their  Vroker,  rcjceived  of  the  hiJia  Company  the 
^  money  due  on  the  bill.  At  the  trial  a  verdi£t  was 
^*  found  for  the  Plaintiffs ;  and  Erjkine^  for  the  Defeod- 
^<  afit8»  hlWng  obtained  a  rule  mfi  for  fetting  aiide  the 
**  verdi£k,  and  entering  a  nonfuit,  the  queftion  for  tbe 
<«  Court  of  Khfig*s  Bendi  was,  whether  J.  and  it.  Dtgf 
^  bad  any  authority  to  indorfe  and  dtfcoiinc  Ihe  bill? 
^  The  Relent  Attorney-General  iGUbsl  ahd  Wilfi» 
^f  (hewt4  ^aufe^  and  contended  that  the  power  of  attdr* 
$  '  ney 


Ho(sa 


til  THs7o&tir-£iOHTii  Tsift  op  GEORGE- tit. 

*<  ne)r  gave  the  D^s  authority  to  receiire  only,  and  not 

^'  to  negociate  the  bill.    Er/klne  aad  Gafelee^  contrit  tt^ 

^^  lied  on  the  words  *  U  tranfoB  dO  hufinrfs^  as  giving  ail  '"^7 

"  authority  to  do  in*rc  than  merely  to  receive,  a^id  con-        SMArm. 

'<  tended  that  the  indorfement  was  only  a  fubftitutlon  oF 

<'  other  perfons  for  the  attornies  themfelvesi  which  the 

*<  power  enabled  them  to  make.    The  cafea  of  HoniDari 

•'  T.  Baillic^  a  H.  Bl.  .618.  and  Gardnet  r.  BaiKe,  6  Term 

*'  Rip.  592.  were  referred  to  in  the  courfe  of  the  argu- 

•«  mcnt. 

<*  The  Court  was  of  opinion  that  the  power  tO  tranf- 
^^  VL&  buGnefs  did  not  authorise  the  Duffs  to  indorfe 
*'  the  bill.  The  mod  large  powers  muft  be  conftrucd 
««  with  reference  to  the  fubjca-matter.  Thfe  worda 
■*  *  cJl  hufinefi  muft  be  confined  to  all  bufibefs  necet- 
**  fary  for  the  receipt  of  the  money. 

«*  Rulcdifcharged.'^ 

Befl.  2.  The  effdence  of  the  ufage,  if  properly  re- 
ceived in  the  principal  cafe,  does  not  diftinguKh  it  from 
that  of  Hay  V.  Goldfmdt.  It  was  proved,  indeed,  that 
thefe  bills,  with  this  indorfement,  would  have  been  paid^ 
except  for  the  notice,  and  that  navy  agents  are  accuf- 
tomed  to  raife  money  upon  flmilar  bills  for  the  ufe  of 
their  principals*  But  here  the  money  was  not  raifed  for 
the  ofe  of  the  principal,  but  for  that  of  the  attorney* 
Buty  3.  the  etidence  of  the  ufage  ought  not  to  have  been 
admitted  at  all.  The  pra£tice  of  abufes,  by  what  autho- 
rity foeyer  it  may  be  countenanced)  Cannot  be  received 
to  enlarge  the  operation  of  a  definite  written  inftru- 
ment. 

Marjbdll  Serjt«»  eontri^  admitted  that  according  to 
C90mb*t  cafe,  9  Co.  75fthe  attorney  could  regularly  do 
no  ad  unlefs  in  the  name  of  his  principal.  But  it  was 
proved,  diat  thefe  bills,  indorfed  in  the  name  of  the  at* 
loraeyi  aad  not  in  that  of  the  principal,  would  have 
B  b  2  been 
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l8o8.  been  pitd  at  the  vifittalltng  office,  when  due.  And  tbil 
'  ttfige  bad  now  fo  long  prevailedi  that  it  induced  bankers 
and  others  to  advance  moneyi  to  a  large  amount^  upon 
this  title.  It  was  therefore  fuCh  an  univerfal  praQice  of« 
a  trade,  as  to  take  the  cafe  out  of  the  general  rule  of 
law.  It  is  in  every  day's  occurrence,  that  evidence  i| 
received  of  the  ufage  of  a  particular  trade  to  control  the 
general  law  ^  and  it  was  clearly  right  to  receive  fuch 
evidence  in  this  indance., 

Mansfield  J.  C  It  certainly  was  proved^t  the  trial, 
that  navy  and  viftualling  bills,  indotfed  under  a  pow^r 
like  this,  and  fo  regiftered,  curttntly  pafs  from  hand  to 
hand  like  bank  notes:  but  I  was  neverthelefs  of  opinion 
that  parol  evidence  could  not  be  received  to  vary  a  writ- 
ten  inftrument.  But  if  the  evidence  of  th^  ufage  had 
been  ten  times  as  ilroog,  it  would  not  have  authorized 
this  tranfa£lion.  The  banker  knew  that  tb^fe  bills  were 
not  depofited  with  him  for  the  debt  of  the  PlaintifT,  but 
for  that  ol  Englijh.  This  is  not  at  all  didinguiflhable 
from  the  cafe  mentioned  by  iny  ^voxhtx  Laivrence  i  Eng^ 
lyh  could  not  poffibly  pay  his  own  debt  to  inaith  with 
this  money* 

Heath  J.  concurred.  This  evidence  ought  not  to  be 
received  to  control  the  legal  import  of  a  known*  indru- 
ment  in  trade  and  commerce. 

L^^Ml^CE  J.  was  of  the  fame  opinion; 

ChambsbJ.  This  authority  is  ftri£Uy  confined  ta 
receiving  the  debt  due  to  the  Plaintiff  from  the  commif- 
fioners  of  the  navy.  Englifb^  by  receiving  the  bills,  per- 
formed all  that  he  was  authorized  to  do.  He  ought  af- 
terwards to  bavelept  them  in  his  poffeffion  for  the  Plain- 
tiff,   ^oweveri  even  fuppofing  that  his  power  extended 
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it  ^  Mt  fnperfede  tfie  firft.  Upon  thefe  objiOim 
JfimffiiffdC.  J.  nonfuited  the  Plaiatift  with  libeiti  to 
moTC  tp  enter  a  terdiA. 

Accordioglyi  Maukj  Serjt*,  hayiag  oa  t  former  day 
obtained  ai  rule  mfi^ 

Bf/I  Serjt.  now  iJiewed  caufe  agabft  it.  He  argued 
en  the  incooTenience  that  would  arife,  if  Oefeodanti, 
ffter  haying  prepared  their  pka  and  their  defencei  to 
meet  the  cafe  which  the  Plaintiff  pcnated  out  to  thenoi 
were  afterwards  to  be  furprifed  with  a  nf  w  bill  of  parti- 
culars comprehending  mgny  more  groiinds  of  demaod. 
On  the  other  pointy  h^  compared  this  to  the  cafe  of  a 
written  contrad  for  building  %  houfe,  or  executing  any 
Other  work*  where,  if  an  improper  itamp  renders  tlie 
contrad  inadmiipblci  the  qpqtra^or^i  oblig^^tioa  ca|ioo( 
be  (hewn  by  parol. 

JlfMAgff  fwtfr^.  hi  that  cafe  the  obligation  is  created 
by  the  inadmiflible  inftiument,  and  therefore  cannot  be 
proved  by  other  means.  Qcre  was  a  pre-e^iifting  debt; 
the  written  iqftrument  was  a  fubfequent  tranfa£lioiu 
la  a  recent  cafe,  Suvifarf  r.  Mafon^  B.  ^.»  tried  before 
Jjotd  JS^Ua^Amufi  C.  J.,  at  the  Sittings  at  Wtfim^^ 
I  y^mf  18989  the  dpclaration  confined  s.f  the  ofual 
coulats  for  money.  A  bill  which  had  been  gtyen  in  pay- 
menty  wat  pro4uce<)|  for  the  purpofe  of  fiiewiogy  that 
it  wa#oo  an  infufEcient  ftamp,  in  order  that  the  prigina} 
debt  might  be  fet  up.  As  to  the  other  pointy  if  the  fe* 
cond  particular  was  fufficieiitly  circumftantial  in  ftatiog 
the  nature  of  the  caufe  of  adiooj  fince  the  Defendaoti 
by  not  obje£ling  when  hf  received  Ut  h;id  admitted  iu 
validity^  the  Court  wpuld  not  now  rejeft  it.  The  feoood 
particular  mentione4  an  account  ftated,  by  wh^  tb(P 
Pefendant's  attention  irojUd  be  diredcd  ^  anfwa  the 
evi4ence  of  the  a4mii^on« 
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7Zf  Court  agreed  that  it  was.  competcot  to  giie  parole 
evid^occ  of  the  original  debt.  If  the  FlaintiflF  hsui  made 
'it  his  principal  cafe  at  trial  to  prore  the  original  debtj 
aad  had  left  the  Defendant  to  fet  up  the  nqte  as  bis  de* 
feaccy  the  note>  being  inadmiffiblei  would  hai;eb<;e9  tifli 
anfwer.to  the  cafe  ;  and  it  n^uft  be  immaterial^*  in  which 
(hape  the  cafe  was  fiift  brought  forwardy  But  thqy  £;• 
Tcrely  animadverted  on  the  too  frequent  ^ra^ic$  of  dc;*. 
livering  particulars  which  were  fo  generali  as  to  conrey 
no  further  information  to  the  parties  than  they  could  gain 
from  the  declaration  itfelf,  and  termed  it  a  contempt  of 
the  orders  of  the  Courtr  and  a  means  of  burthening  the 
parties  with  an  inoreafe  of  coils  i  and  confidering  that 
the  Defendant  was  not  bound  by  the  fecond  parti,^ 
Cttlar  to  prepare  bis  defence  affainft  any  deman^  whicll 
was  (hut  out  by  the  firft,  they. 

Difch^rijed  the  rule« 


Carew,  Vouchee.  M^ 

QHBPHERD  Serjt.  moffd  lo  amend  a  coiwnoii  le^   la^fio^^ojieiifiiS) 

ooYcryt  (ttffe^^d  of  c^rt^  manpr*  ia  Di^fpnt,  Vl  W*  ^^  ^  "mWt 
^     .  .  «.  m^  i.  «.      •  the  Court  per- 

(fifing  cex^^  n^tfOiiages.     The  Tccov«ry  was  Jbffewi  mltted  an  amend- 

^th  an  int<;otion  to  pafs  all  the  eftatci  of  inlmtemce  qji  ment  by  the  in- 
^r*  (^«f9  in  the  co^n^y  of  JOww. ,  The  d<9e4 19  m^Pi  5^^°" jJIJ^^m 
the  tenant  to  the  pticipi  bad  the  words  "  all  ctfhf  r  ih^  ((W-.  ^^  J£  «• 
*<  fuages,  lands,  tenementSj  and  hereditaments,  whereof  nor,  but  (efered 
••  or  wbareto  the  faid  -r^-r-  Cartw  was.  entitled  to.any  by  a  fettlemenl, 
«  eftatf  of  freehold  of  inheritanco  i|i  the  county  of  JXf  ^^^^^^  ^ 
vam*"    Certaia  meflitsges  were  4>iiginaUy  parcel  of  !tbe  i«cofery  t  the 
awnois  inft^tat  de^d  aodia  t^  r^iMy  namod^  but  bf^t  rouchee  being 
frin»tet  of  parHameut,  palfad  ia  »7sn  fcf  the.p«.  ^IJ'J^ViS*" 
fok  9f  %  iiMbmni^  thny  wcne  ftptettd  AroAdi0;ia%*  meflaagesintfiri^ 
Sb  4  norii  ^dtopaft. 


Carew, 
Vojicbee. 
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nors,  and  will  not  nowpafs  as  parcel,  although  Mt» 
Carnp  is  entitled  to  tfatna. 

The  Court  inquired  whether  his  affidavit  ftated  that 
Mt.  CArrw  was  ftill  alive,  and  that  he  was  fejTcd  iii  fee* 
tail  of  the  oieflaages  in  quedion,  and  that  thcfe  premifes 
were  intended  to  pafs  by  the  recovery  ;  and,  upon  being 
fatisfied  as  to  thefe  points,  permitted  the  amendment^ 


Jifly^.  PoE,  on  Demife  of  Jopnjtojnt,  v.  PaajLipSt 


''  :^  ^/& 


No  memorial  b  HPHIS  was  an  ejedment,  brought  to  recover  poflcffion 
peceflary  to  be  "*"  of  two  meflVsages  in  MidJe/efc.  Upon  the  tiial  be- 
SS^"*  "^tntcd  ^9^^  Auansj/ield  C.  J-  at  the  Sittings  after  laft  Hilary  term, 
In  confideratipn  it  appeared  that  the  Icflbr  of  the  Plaintiff,  being  po^cfled 
of  the  grantee  of  the  premifes  for  the  unexpired  refidue  of  a  term  of 
Se  and^'tcafc^  3?  y«w»  affigncd  to  her  fon,  by  dt^,  her  trade  of  a 
jiold  premiies  to  fmith,  and  ftockf  and  the  book-debts  amounting  to 
the  grsptpr.  jSo/.  fpecified  in  a  fched^ley  and  tjiefe  piemifes,  fubjed 

thl SdSjr  ^^  ^«  payment  of  ao  aanaity  of  31/.  4/.  ^  mnn.  to  her- 
WM  book -debts,  fdf  for  life}'  upon  the  non-payipent  of  which  (he  nov 
^nd  ftock  in  fbogbt  to  re-enter.    No  memorial  of  this  deed  had  bcea 

enrolled^  according  to  the  dircAions  of  176.  3.  e.  26. 
A  verdift  was  fpund  for  the  Plaintiff,  with  libeny  for 
the  Dtfendant  to  move  to  enter  a  nonfuir,  upon  the 
ground  that  a  memorial  was  neceffary. 

"  AjBtordio^ly  Vaugban  Serjt.  having,  00  a  former  day, 
obtaiflied  a  rule  nlfi^  was-  npw  called  npoa  by  the  Court 

.  to  tupport  his  rule.  He  eiideavoored  to  diftioguifli  thii 
frtm  the 'cafes  of  Gf^gny  v.  Jflttumm,  ^TirmRif^ 
yf^q.Mi»AHuito$r.Liv^fSTirmRip.6%9.    This  deed 

.  wfp9poitaito.beoiade>cbBfidenitM 
<•*•/>.  ;    '       -  affpaioo) 


trade. 


mtjCt'i 
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tffeAiba ;  but  it  is  not  made  iir  oonfidenttoh  of  naltural 
love  aod  affefbon  only,  nor  it  it  a  mere  aflignment  of  a  t%  a 
bufinefs ;  but  it  is  alfe  an  aflignment  of  a  fum  of  money^  Johhsom 
the  book-dtbts.  That  then  is  a  pect)iniary  confideratton,  '^mlltfs* 
vhich  was  not  an  ingredient  in'  either  of  the  other  cafes. 
If  it  is  neceflary  that  an  annuity,  in  order  to  come  with- 
in that  ad,  muft  be  granted  in  confideration  of  money 
only.  It  would  in  all  cafes  be  eafy  to  evade  it,  by  min« 
gliog  fome  buGnefs,  or  other  matter,  with  the  coo&dera* 
tion.  This  cafe  is  not  diftinguifiiable  from  that  of  Crpf^ 
-Uy  V.  Ariwr'ightf  2  Term  Rep.  603.,  where  the  confidera- 
tion  was  a  debt  q|F  460/.,  20/.  in  money,  the  ftock  and 
efieds  on  a  farm,  and  the  poflTeffion  of  the  farnu 

MiiNSFiELD  C.  J.  To  bring  an  annuity  within  the 
z6t^  the  conGderation  muft  be  money  only ;  but  the  aft 
would  embrace  a  cafe  of  fraudulent  evafion. 

Chambre  J.  In  the  cafe  of  Crpfslej  ▼•  Arhwrtght  the 
conGderation  wholly  confifted  of  money  and  goods  i  and 
goods  mod  ftrongly  belong  to  the  dafs  of  annuities  that 
requires  regiftration.  This  is  quite  a  different  kind  of 
fran(a£iian« 

Rttle^ikfilOi  iCu^A^utep^Aji.^-^ 


Bannister  v.^Fisher.  Jdj  6. 

TT^ILLIAMS  Serjt.  had,  on  a  former  day,  upon      If  one  count 
^^    the  authority  of  Clarke  v.  Otherj^  i  S/r  6 .4.  6b.  ^^^  *"  *^*»^  «■ 
tained  a  rule  «j^  that  the  foftea  in  this  cafe  might  be  g^^onthir 
aniei^d,  by  Alibftitutiog  5/.  cofts,  inftead  of  46/.'  cofts,  horfe  which  he 

'  *  .  is  riding,  and  the 
JftTy  gWcr  a  Ysrdtd  with  general  damages  under  40/.  the  Plaintiff /hall  hare  no  more 
code  than  damages* 

V4  . 


Fit»iii« 
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lfoS»         4Dd  thil  the  piodboaoltvf  might  leriev  hit  taxation  4f 
^"^^       iflcrcafied  oafta^    This  aaioo  vas  tried  at  the  laft  BMiHr 
ih  Affisea,  bafese  7i&Mfly^  B.    Tha  if  ft  coaat  ofi  the  de« 

daralion  charged,  that  the  Defendant  aflaulted  the  Phin- 
tiffy  and  with  a  certain  ftick  ftruck  him  many  blowty 
whexebjr  he  became  fide,  fce.t  and  then  and  th^re  with 
the  fiud  ftiok  ftruck  a  certain  horfe,  on  whkh  the  Flain* 
tiff  waari4fng«  many  btowa,  whereby  thehorfe  waa  greatly 
iajured.  There  was  evidence  that  fereral  heavy  Uowt 
were  given  to  the  horfe»  The  jury  found  a  general  rer- 
diA  for  the  PiatntifF,  with  5/.  damages*  The  Judge  did 
not  c^rdfy  under  the  ftatute  of  £lh^  The  affoctate  tn« 
dorfed  the  p^ia  for  40/.  cofts,  upon  which  the  protho« 
notary  had  taxed  for  the  PlaintiflF  his  full  cofts  of  the 
tdioik 

Lens  Serjt.  now  (hewed  caufe.  He  urged  that  this 
was  a  diAinft  independent  aflault  on  the  horfe  s  for  the 
boric  was  beaten  after  the  nun  had  been  putted  to  the 
ground,  as  would  appeal  by  ^  Judge's  report,  if  ve« 
fencd  tOt 

Tie  Ccuri  refufed  permiffion  to  the  Plaintf  to  apply 
for  that  Judge's  report,  and  held  that  they  could  look 
only  at  the  declaration  i  upon  which  it  did  not  appear 
that  there  was  a  diitind  affault  upon  the  horfe ;  the  af« 
fault  there  laid,  was  an  aflault  of  the  roan  riding  upon 
the  horfe,  and  an  aflault  of  the  horfe.  The  Defendant 
could  not  aflault  the  hotfc  «rhae  the  nun  was  on  it,  with- 
out aflauUing  the  man.  It  therefore  mqf^  hfi  ta]cca  thft 
the  who}e,  being  incli^ded  in  one  coijuit,  was  only  one 
tranOiiSion.  The  jury  oug^ht  to  have  diftin^uiifa^  l^| 
their  verdifi  whether  the  aflault  wciaP  C^QWitted  ifn  the 
mw  or  on  the  hprlct 


nt  TKB  FokT»*|iaHT»  T«#t  oi  QEQ&QE  III. 


Skowdon  v.  DAVid.  J«6^«. 

nnHIS  WM  an  aAion  for  money  h^d  and  received,.  &c«.     The  aaion  lor 

Upon  the  trial  at  the  laft  Hiadiftg  Spring  Aflia^i,'"®"^^*;*^** 

before  CAtf«*rf  J.  it  appeared,  that  on  the  latb  of  Fcttv-  I!!?''^^"*?  *** 

"    ,      recover  dack  oio* 
tfTjP  1806  a  writ  of  djftringas  had  ifliied  out  of  the  Court  ney  which  baa 

of  Exchequer,  direded  to  the  Sheriff  of  Btrks^  reqiiir*  hecn  obtained 

ing  him  to  diftrain  the  inhabitaotf  of  the  borough  of  ^^H''^^^''^' 

ffiw  Winifor  hy  their  lands  and  chatteli,  and  to  an^  Icmrof  procefa, 

fwer  the  ifiaea  of  fuch  lands,  lb  that  they  Oiouid  ap«  by  an  excefs  of 

pear  to  render  an  accouqjt  as  in  the  apne«ed  fch^dyle  *"^'*«'^7*  **" 

mentioned.    The  fchedulo  referred  to  was  in  fabflance,  been^pald  cmr 

^  Upon  the  inhabitants  of  the  borough  of  Hew  Wwifk^%     To  make  it  a 

for  the  deficiency  of  Gtvgi  Dixon  and  Jdm  ^smi^  col-  defence  to  an 

ledors  in  the  iaid  borough,  the  feveial  fuma  of  7/.  8/.  i4»  '^^  ^^J^  ^ 

and  74/.  %f***    By  virtue  of  this  writ,  the  (beriff  iiiied  a  money,  it  b  ne. 

warrant  to  the  Pefendant,  commanding  him  to  diftrain  ceflary  that  the 

the  inhabitants  of  N$w  JFindJor  for  the  infufficiency  ^^^^^f^^^^^^ 

Dixon  and  Simw,  the  Turns  of  7/.  8/.  2d.  and  74A  3a  the  agent  ex- 

Th^  pefendant,  under  col6ur  of  the  warrant,  demanded  prefsly  for  the 

of  the  Plaintiff;  who  waa  an  inhabitant  of  the  borough  of  "^*  ^^^  P*"** 

^iw  Wipdfor^  the  two  fcreral  fums  of  7/-  8/.  %d.  and  ^  MidTt  ow!* 

74/.  XT. :  the  Plaintiff'  at  fir  ft  refufed  to  pay  the  money,      a  (beriff  tflucd 

but  upon  a  fubfequent  demand  made^  he  paid  it,  upon  *  warrant  on 

which  the  Defendant  gave  him  a  receipt  for  fo  much  £n^jj^^^^^ 

rnoney  by  him  diftrained  under  his.  maicfty*^  writ  for  of^.;  the  bailiff 

that  porpofe  iffued  againft  the  inhabitants  of  New  Winir  levied  the  debt 

for.     Qn  the  lath  of  February  1806  another  writ  of  dif-  "f?"  the  goods 

.         .^     .        t      r.,     •«.    r  «    •  1.    .   ^.      of-5.,andpaidit 

fnngas  iffued  to  the  bhenff  of  Berks,  commanding  bim  ^^^^^    ^^i^  ^l,^^ 

to  diftrain  the  feveral  perfons,  colleflors,  in  the  fcbcdule  money  bad  and 

thereto  annexed  named,  by  ail  their  lands  and  chattel^ ,  ^^^^}^^^  ^'^^^  |«f 

and  to  anfwcr  the  iffues  of  fuch  lands,  fo  that  they  flK>ttl4  *^^^ 

^pear  to  render  an  account  as  in  the  faid  fcbcdule  men* 

tfoned.    The  fcbedule  was,  **  Upon  the  borough  of  New 

J«  JTindfir, 


^tfo 


x8o8. 
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^<  JTindJir,  G.  Dixon  and  jlSnow  coDf  Aors,  the  fum  of 
«<  133/.  14/.  jdJ*  XJTpon  this  writ  the  (herift  tflucd  hit 
warrant  to  the  Defendant,  to  diftrain  upon  Snow  and 
Dixon f  the  colleflors  thai«»  the  fum  of  13  a/.  14/.  7^^, 
upon  which  warrant  the  Defendant  demanded  of  the 
Plaintiff  that  fum,  and  alfo  the'^fam  of  6/.  xzr.  $J.iQt 
iffues.  The  Plaintiff  at  firft  refufed  to  paj  him,  but  the 
Defendant  took  poffeflSon  of  his  goods ;  upon  which  the 
Plaintiff  paid  him  both  fums,  and  the  Defendant  gare 
Kim  a  receipt  for  the  money,  as  received  under  his  ma- 
jelly's  writ  of  iCfirwgas  for  arrears  of  taxes,  and  one  (hi!- 
Img  in  the  pound  iffues,  viz.  diftringeu  1^2!.  14/.  7^ 
iffues  6h  Its.  5</.  The  Defendant  proved,  that  before 
the  time  df  bringing  this  adl^n,  the  fums  levied  by  co* 
lour  of  the  firft'  writ  had  been  paid  over  by  himfelf  to 
the  flieriff,  and  by  the  (heriff  into  the  exchequer,  and 
that  the  flieriff  had  received  hb  quietus.  He  alfo  profcd 
ifhat  the  fums  levied  under  colour  of  the  lad  writ  had 
been  paid  oYer  by  himfelf  to  the  under  flieriff  before  the 
aQion  brought.  Chambre  J.  diredcd  the  jury,  that  the 
Plaintiff  wu  entitled  to  recover  the  fums  he  had  fo  paid, 
deducing  the  iffues  upon  the  fums  mentioned  in  the  firft 
writ,  which  iffues  the  Defendant  was,  by  the  pra£li^ 
of  the  Court  of  Exchequer,  authorized  to  levy.  Tbe 
jury  found  a  verdid  for  the  Plaintiff  for  2x6/.  13.  lOi/., 
being  the  amount  of  the  feveral  fums  of  money  fo  paid 
by  the  Plaintiff,  deducing  thereout  4/.  \s.  6i.  for  the 
iffues  of  IS.  in  the  pound  on  the  amount  received  under 
fikft  writ. 


Williams  Serjt.  had  in  the  laft  term  obtained  a  rule  ta^ 
that  the  verdidt  might  be  fee  afide,  and  a  nonfuit  en- 
tered, upon  the  ground  that  as  the  money  had  been  paid 
over  by  the  bailiff  to  his  principal,  the  a£kion  for  money 
had  and  received  could  not  be  fupported  ^gaiaft  the 
bailiff. 

10 
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Slipbird  Sefj(.»  oa  a  former  day  in  thi«  term,  flicwed  1808. 

caufe  againft  this  rule.    Tbb  is  not  the  cafe  of  an  agent        g     - 
adually  amborised»  for  the  bailiff  has  wholly  dc&rted  v. 

the  line  of  bis  authority.    Upon  the  firft  writ  the  fheriff        P^Tit. 
liad  given  him  an  authority  to  receive  only  the  -iflues  of 
J/,  in  the  pound  on  the  lands,  and  the  baiMP  levies  the 
whole  amount  of  81/.  .  Upon  the'  fecond  writ  the  iheriff  < 

coaimands  the  Defendant  to  diftrain  upon  the  coUeSors, 
and  he  let ics  the  debt  upon  the  goods  6f  the  inhabitants. 
If  the  bailiffft  who  being  authorized  to  (eise  the  goods  of 
A.p  takes  the  goods  of  B.,  ceafes  to  be  liable  becaufe  he 
haa  paid  over  the  proceeds, to  his  principal,  die  Plaintiff 
would  be  without  f emedy  }.£or  no  adiion  could  iie  in  this 
cafe  againft  the  flieriff.    Drah  v.  Sykes^  7  Term  Rip. 
113*  where  it  was  held  that  to  make  the  principal  liable, 
it  was  neccfiary  to  prove  a  warrant  from  the  Iheriff  to 
the  bailiff,  authorising  the  afi  complained  of.     [Law* 
rence  J,  interpoGng,  obferved'that  it  had  been  otherwife 
determined  in  the  cafe  of  Saunderfon  v«  Baler ^  3  JVilf^ 
309. }  where  it  was  held,  that  if  a  (heriff  make  a  war* 
rant  to  his  bailiff  to  take  the  goods  o£  A.^  and  he  take 
the  goods  of  JS.,  an  a^ion  well  lies  againft  the  (heriff.] 
He  would  be  deprived  of  this  remedy  on  anodicr  ac« 
count ;  for  the  flieriff  having  paid  over  the  money  into 
the  exchequer,  the  flieriff  alfo  muft  be  regarded  as  aa 
agent,  and  could  not  be  fued  for  money  had  and  received. 
7his  is  a  compulfory  payihent.     But  neither  in  the  eafe 
of  Sadter  v.  Evans,  4  Burr.  1986.,  nor  in  that  of  Pond  vl 
UftdervfOfid^  a  Ld.  Ray.  laio.,  nor  in  that  of  Greenimiy 
r.  Hurd^  4  Term  Rep.  553*,   was  the  payment  made 
through  any  compulGon*    Lord  Mansfield  C  J.,  in  the 
firft  of  thofe  cafes,  cautioufly  kept  clear  of  all  payments 
to  third  perlbns,  except  thofe  which  are  made  to  known 
agents>  in  which  cafe,  the.adion,  be  faid,  ought  to  bf 
brought  againft  the  principal,  unlefa  in  fpedal  cafes,  (aa 
oader  notice;  pr  mali^jide.)    Perhaps  this  might  be  (co^*; 

fidered 
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fideiti  ai  u  ctfe  eC  (he  lift  elafti  it  int  tree  ifaat tlie 
dfioer  had  paid  over  to  the  flieriff ;  but  tht  flieriff  dii 
Hot  koow  mtd^  what  ckcumftances  the  eflicer  had  re* 
teifed  it,  Bor  whether  the  Plaintiff  had  paid  it  ▼oloa* 
tarilf)  or  othrrwire.  And  the  PlaiotifF  had  not  led  the 
baUiiF  into  anjr  error  by  folunrarily  paying  it,  bat  he  it- 
Efted  the  demand  nnti  ootopelled  to  pay* 

,  WiUimm^  in  foppoft  of  hia  tnle,  admitted  that  the 
Defendant  reoeired  all  the  money  in  the  firft  inftaoce 
widiottt  any  anthority ;  bat  aa  he  bad  paid  over  both 
fiima  to  hta  principal,  the  flieriffy  by  reeei^g  the  mo* 
ney,  had  reoognised  him  aa  hia  agent  for  that  porpofe} 
and  wfaert  an  agent  haa  paid  oret  the  money  to  bk  pria- 
cipalf  it  ia  dear,  according  to  all  the  cafea,  that  thii 
n&ion  cannot  be  maintained  agabft  the  agent,  but  maft 
be. brought  agunft  the  principal.  He  denied  the  di^ 
tmAion  which  Sbipbiri  had  drawn  between  foloatary 
and  compidfory  paymentax  Lord  Mansfield^  in  4«Af  r. 
Evmu^  had  made  no  foch  diftinfiion.  The  cafe  of 
Granway  t.  Hard  precifely  coincided  in  circivnftaaoet 
with  thia.  In  both,  the  Plaintiff  fand  at  fiift  refafed  to 
pay,  and  had  afurwarda  paU  nndcr  the  tcnora  of  a 
fpenalty* 

£ttr.  #rfK  taift 

MAMariBLD  C  J.  en  Ihia  day  defirtred  tha  jndgmeot 
of  the  Court. 

The  fiiftt  of  the  cafe  areihort  and  few*  A  writ  of 
£/Mngss  Mhwd  not  of  the  eachequer  to  die  flieriff  of 
Afirkt^  10  lei7  iffuea  on  the  bhabitaf|ta  of  Hiw  Wmifif. 
JFhe  iheriff  made  hia  warrant,  following  the  words  of 
Ae  JKJIriHgai^  and  aothorizing  the  Defendam,  his  bi2ii( 
to  levy  thefo  tfoes.  The  JRfirit^at  did  not  order  the 
flieriffi  nor  did  the  flieriff  order  hii  bailiff,  t«  lery  the 
greater  fnmi  n£  %  8/.  ad  and  74A  t^    the  baaif 

threatens 
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rlircateni  Stfpmb^  to  diftnda  his  gdtfds  for  tbefe  tw 
fttDis.  For  apartt>f  theniy  mmely,  for  the  iffsesy  he 
had,  Ibr  the  rcCdoCy  he  had  rtot,  a  right  to  diftraiii. 
The  Plaintiflr,  under  the  terror  of  a  diftrefs,  pays  both 
thefe  fums*  The  bailiflF  pajs  the  money  over  to  the 
flicriflv  and  the  Aeriff -^to  the  e«ohe^er,  4ind  it  ia  ob« 
j;ded»  that  as  it  has  been  paid  over,  the  a^lion  for  mo- 
ney had  and  received  doesnot  lie  agafaift  the  bailiflF;  and 
this  is  compared  to  the  cafe  of  an  agent,  and  the  autho- 
rities are  cited,  of  Sadkr  v.  Evans,  Campbell  v.  HaU, 
I  Cotop.  204.,  Buller  V.  Harri/ortf  2  Corvp.  565.,  and  fe- 
feral  others.  In  the  cafe  of  Sadler  y.  Evans,  the  money 
was  paid  to  the  agent  of  Lady  Wind/or  for  Lady  JViui* 
yir^s  afe :  in  that  of  Bulter  v.  Harrijon,  the  money  was 
paid  to  the  brokeri  exptefsly  for  the  benefit  of  the  aflured* 
In  Pond  V.  Underwood,  the  money  was  paid  for  the  ufe 
of  the  adminiftrator.  Can  it  in  this  cafe  be  faid  with 
any  propriety,  that  the  money  was  paid  to  the  bailiff  for 
the  purpofe  of  paying  it  to  the  (heriiF,  or  to  the  intent 
that  the  flieriff  might  pay  it  into  the  exchequer  ?  The 
Plaintiff  pays  it  under  the  terror  of  procefs,  to  redeem 
his  goods,  not  with  an  intent  that  it  fliould  be  delivered 
over  to  any  one  in  particular.  To  make  the  argument 
the  more  curiousi  if  it  had  happened  that  the  Plaintiff 
had  looked  at  the  warrant,  he  could  not  have  paid  the 
money  with  a  view  that  it  fliould  be  paid  over  to  the 
flitriff }  for  he  would  there  have  feen  an  authority  to  levy 
4I.  1/.  6d.  only.  He  clearly  then  paid  the  money  under 
the  terror  of  a  diftrefs.  With  refpefl  to  the  other  writ, 
the  circumftances  are  the  fame.  Under  the  like  tertora 
of  a  diftrefs,  he  pays  the  fecond  fum.  The  warrant 
was,  to  levy  upon  the  goods  of  the  coUedors,  not  upon 
thofe  of  the  inhabiunts  of  New  Wlndfer.  The  "Plaintiff 
pays  that  fum  alfo  to  the  bailiff,  the  bailiff  Iiaving  no  au- 
tbofitj  uriiatfoeTcr  to  receive  it.    The  a^ion  for  money 
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bad  and  receiTcd  very  i^rell  lies  under  the  circumftanc^l 
of  this  cafe,  which  in  no  refpe^l  refembles  the  cafes 
ciledj  and  the  rule  for  a  nonfuit  muft  th^efore  be 

Difchirged. 


^yhujy  3io 


July^. 


CaosBY  u  Percy, 


If  jipon  fair,  A  SSUMPSIT  for  not  completing  a  purchafe  of  th^ 

fcrious,  diligent  /^  j^afc  ^nd  fixtures  of  a  public  houfe.     Upon  the 

Soo.rnS-  ^nal  before  JMiwti^A/C.  J.  at  GiriAffia//,  at  the  SittiDgs 

iog  witnefs  is  not  after  laft  ifi/di^  term^  the  PlaintiflF,  being  required  to 

to  be  found,  evi.  eftabliQi  his  title  to  the  leafe  bargained  for^  duly  proved 

dcnce  of  hii         ^^  execution  of  th«  oiiginal  leafe,  and  tw6  mofoe  affign- 
hand-wntmgis  rr.       -  j.         n-  n.  i  \ 

admiffible  to         nients.     Two  intermediate  aflignneots  were  attcited  by 

prove  the  attefta-  Georgi  Bornett :  the  pofl«(fion  of  the  premifes  iiad  ac- 

|i<>°*  companied  the  leafe  and  tlie  feveral  aflignments,  £rom 

f  r  an'att^ftine      ^^^  commencement  of  the  term  to  the  time  of  the  triaL 


witnefs,  it  ap- 


avoid  his  credi- 
tors* the  fecon 


The  Plaintiff's  attorney  fwore  he  had  tnade  inquiry  for 


prars  that  he  has  George  Barnett  at  his  ufual  place  of  abode,  and  could 
abfconded  to        ^^^  g^^  j^j^^  j^^^  ^^  j^^  ^^^  ^^^  informed,  as  well 


there,  as  by  his  father,  in  anfwcr  to  his  inquiry  for  the 
dary  evidence  is  |  fon,  that  he  had  abfconded  to  avoid  his  creditors,  and 

*^S'that  cir-  ^^'  "°*  ^^  ^  ^^^"^"   ^P®^  ^^^  evidence  Mansfield  C  J. 
comftancescor-    permitted  the  hand- writing  of  the  witnef&to  be  proved, 
roborative  of  the    and  a  yerdi£l  was  found  for  the  Plain.tiff. 
genuinenefs  of 
.the  tranlaAioD, 
may  render  a 
fltghter  fearch 
fufficient*  than 
would  be  re- 
quired  under  circumftances  of  fufpicion* 

Evidence  that  the  atteftiag  witnefs  to  an  intermediate  affignment  of  a  leafe  had 
abfconded  from  his  creditors;  was  held  fufficlent  to  let  in  proof  of  his  hand  imtingf 
the  pqfleffion  having  accompanied  the  fubfcquent  affignment,  and  no  flar1)eiDgcaft 
on  the  title. 

ficicnti/ 


Bejt  Serjt,  had  in  the  laft  term  obtained  a\ule  mf  fof 
fetting  afide  the  yecdid  and  entering  a  nonfuit,  on  the 
ground  that  the  abfence  of  the  Vitnefs  had  not  been  fuf- 
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Hciently  accoonted  forj  to  render  this  fecondary  eYidence  1 8o8. 

•dmiffible.  '-^  -"    ^ 

^  Crosby 

V* 

ihepkerd  Serjt.  on  a  former  day  in  this  term  Sieved         P^Rcr. 
caufi;  tgaioft  this  rule.    He  obferyed  that  in  the  cafe  df 
Cimlfffe  ¥.  Sefiortj  2  Eqft^  183.  flighter  evidence  of  fearch  % 

for  the  attefting  witnefs  had  been  held  fufficient.  He 
alfo  relied  on  this,  that  in  the  prefent  cafe  no  fufpicious 
circumftances  cxiftcd.  Such  would  induce  the  Court  to 
iDfift  more  ftriQly  on  all  poflible  fearch  being  made  for 
s  witnefs* 

Sefl^  contra.  This  evidence  would  have  been  fufficietJt 
to  fupport  an  application  to  poftpone  the  trial,  bat  was 
not  fufficient  to  let  in  the  fecondary  evidence.  A  fub- 
fcribing  witnefs  can  never  be  difpenfed  with^  unlets  it 
clesriy  appears  that  it  is  impoffible  he  can  be  had.     The  v 

cafes  of  Barttes  v.  Trompowjky^  7  Term  Rep.  266.  and 
Prince  v.  Blackburn ^  2  Eaji^  250.  prove,  that  the  old  rulfe 
is  not  at  all  relaxed  ;  and  the  cafe  of  Cunliffe  v.  Befton  is 
di(tingui(^b!e  from  this  \  for  there  the  Court  feemed  to 
think  that  there  was*  no  probability  that  the  attefting  wit- 
nefs  could  be  lojind  by  any  continuance  of  the  fearch. 
Here  the  PlaintiflF  knew  the  witnefs,  and  his  ufual  abode. 
His  abfence  was  only  temporary.  Hts  embarraflments 
might  not  continue  for  ever:  he  might  retrieve  his  cir- 
cumftances and  pay  his  debts,  or  he  might  compound 
with  his  cigpditors,  or  be  difcharged  under  an  infolvent 

Cur.  adv.  vult* 

Mansvxbld  C.  J.  on  this  day  delivered  the  opinion 
of  the  Court. 

After  adverting  to  the  h€t$  of  the  cafe.«»Upon  the 
authority  of  late  Cafes  it  feems  that  there  was  fuffidcnr 
^room  to  receive  this  evidence.    It  is  rery  difficult  to  lay 

▼oL.  I.  C  c  d9WO 
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down  19  a  general  rule  what  (hall  be  deemed  a  fiificicnt 
inquiry  for  an  attefting  witnefs^   before  proof  of  hip 
hand-writing  (hall  be  let  in.    But  in  this  cafe  the  proof 
of  the  ai&gnment  was  mere  matter  of  form ;  the  affign- 
xnent  waa  Itttle  better  than  wade  pape^j  for  the  Plaintiff 
was  in  poflcflton  of  the  premifes,  and  no  flur  was  thrown 
on  his  title  at  the  trial*    From  the  nature  of  the  bufincfst 
it  was  Tcrj  improb^ble  that  the  attefting  witnefs,  if  he 
had  been  producedi  would  have  known  any  thing  of  the 
tranfaAion.    But  the  Defendant  puts  it  {a)  on  the  Plain- 
tiflP  to  proTe  his  legal  tttlet  and  he  feeks  about  to  find  the 
attefting  wttnefles.    It  does  not  well  occur  to  me  what 
more  he  could  do,  unlefs  to  .advertife  publicly  for  the 
man  (  and  if  he  had  done  that,  the  queftion  might  be 
raifedy  what  was  a  fufficient  adTcrtiC^ment.    The  wil- 
nefs  probably  eraded  all  eyes,  and  perhaps  bad  changed 
his  name.     In  all  cafes  it  muft  appear  to  the  Court  that 
there  was  a  fair,  ferious,  and  diligent  inquiry,  and  nt 
evafion,  or  attempt  to  keep  the  witnefs  out  of  the  way. 
And  upon  that  ground  the  evidence  in  this  csfe  was 
properly  admitted.    The  law  has  been  much  relaxed  in 
this  particular  within  the  period  of  nfy  praAice.    The 
increafed  commerce  of  the  country,  aiul  the  number  of 
the  perfons  who  every  year  go  out  of  it,  6rft  rendered 
It  neceflary  to  admit  fecondary  evidence  in  the  cafe  of 
witnefles  being  abroad :  the  difpeiifatton  was  next  ex* 
tended  to  the  cafe  of  witnefles  who  were  not  to  be 
found  I  and  according  to  the  kft  decifion  of  Cunljfe  v. 
Sefiofif  the  prefent  cafe  comes  within  the  rule.    The' 
balance  of  convenience  is  in  favour  of  this  cxtenlioni 


la)  At  the  trial  the  Defend* 
ant  contended  that  the  proof 
of  the  taft  aiSgnment  alone  was 
fufficient  to  eftablifli  his  title, 

.and  cited  the  cafe  ofNafiv. 
'  Turner,  i  SJp*  sx6t 


MANSFriLO  C.  J.  thosgU 
the  cafe  not  in  point.  He  held 
that  the  Plaintiff  muft  prove 
his  title  through.  aU  the  oseiae 
affignmeats. 

more 
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more  inconvenience  refults  from  exclading  the  fecondary  j  1 8c8. 

CTidence  than  from  admitting  it.     While  the  PItintiff*,  I  ^T^  ^^ 

for  inftance,  was  waiting  for  the  re  appearance  of  this  I  v. 

petfon,  all  his  other  witnefles  might  die.                            I  PsacT* 

Rule  difcharged. 


Doe,  on  the  Demife  of  Henry  Leicester  Efq.        yufji. 
and  Ann  his  Wife,  and  Others,  v.  Bigos. 

q^HIS  was  an  cjeftment,  tried  before  Mansfield  C.  J.      Where  a  feme 
^    at  Weftmnjler,  at  the  firft  Sittings  in  this  term.  The  ^*'^*'*  ^'"^''Ln 
t|tle  of  the  Icffor  of  the  Plaintiff  arofe  under  a  devife  fcparated  from 
of  the  premifes  10  Jlia^^^  and  Skinner  and  their  execu-  hcrhuiband,  and 
tors,  intruft  after  the  deccafc  of  the  teftator's  wife,  to  during  that  time 
....         M      ry  ,  .       •      has  received  for 

pay  unto,  or  elle  permit  his  niece  Ann  Cm  to  receive  the  |,^f  fcparate 

rents  during  her  life.     Ann  Cole^  after  the  devifci  mar«  ufe  the  rents  of 

ricd  Mr.  Leicefier,  and  fcparated  from  him  during  the  ^^^  °^"  ?"*• 

lifetime  of  the  teftator's  widow  :  no  deed  of  fcttleracnt  CTuedtoherbr 

made  upon  the  reparation  was  produced,  but  a  witnefs  device  after  the 

proTcd  that  he  had  received  the  rents  of  the  premifes  for  feparation,  (he 

Mrs.  Leicefter,  and  paid  them  over  to  hen  he  had  never  «»»"  «>«.P'^«^"«»«<* 

^     *  ^  ^  to  receive  the 

received  them  for  Mr.  Lticefter :    three  receipts  were  r^n^g  3,,^  ^c- 

produced)  in  which  the  fame  witnefs  acknowledged  his  knowledge  the 

having  received  the  rents  for  the  ufe  of  Mrs.  Leicejler.  ^«*ncy^^y  her  ^ 

Shepherd  Serjt.,  for  the  Defendant,  contehded,  that  there  ^^ 

was  fufficient  ground  to  pre  fume  that  Mrs.  Leieefter  had 

accepted  the  rent  by  the  authority  of  her  hulband,  and 

that  a  tenancy  under  him  being  therefore  proved,  it  muft 

be  (hewn  that  he  had  given  the  Defendant  notice  to  quit| 

of  which  no  evidence  was  ofieredt    Mansfield  C.  J.  re* 

ierved  the  point,  and  fubjedl  thereto  a  verdift  was  found 

for  the  Plaintiff. 

Accordingly,  Sbepherdf  having  on  a  former  day  ob- 
tained %tvXt^yi  to  enter  a  nonfuit, 

C  c  2  ManUf 
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ManUy  Serjt  fliewcd  caufej  upon  the  iittthoritj  of 
l^racy  v,  Dutton,  Palm.  2o6.  S«  C.  Cro.  Joe.  6ii.^  where 
it  was  refolTtdy  that  if  a  tenant,  even  not  hating  notice 
of  the  coTertttre,  pay  to  the  wife  after  marriage  the  rents 
referyed  upon  a  leafe  uMude  by  the  wife  while  fole,  he 
(hall  pay  them  again  to  the  hufband. 


Mansfield  C.  J.  There  could  be  no  doubt  but  that 
jn  this  cafe  the  hufband  had  given  his  wife  a  general  aa- 
diority  to  demifb  the  premifes,  and  receive  the  rents. 
]ffe  never  himfelf  received  them  $  flie  had  feparated  from 
him  many  years*  Certainly,  if  the  Plaintiff  had  infifted 
on  it  at  the  trial,  I  (hould  have  been  obliged  to  leave'  it  to 
the  confideration  of  the  jury,  whether  the  huiband  hai 
given  fttch  an  authority,  but  they  could  not  have  he& 
fated  a  moment  to  prefume  it.  Every  one  who  heard 
the  evidence  plainly  underftood  it  fo. 

Rule  abfolttte  for  a  nonfutt 


SMO  W  TRINITY  TUM, 


CASES 

ARGUED    AMB    DETERMINED  «•<>«• 

IM    THB 

Court  of  COMMON   PLEAS, 

AMD 

EXCHEQUER -CHAMBER, 

I  K 

Michaeljnas  Term, 

la  the  FoTty-ointh  Year  of  the  Reign  of  George  IlL 


Saunders  v.  Wright.  Nov,  7* 

CfHEPHERD  Serjt.  had  in  Eafier  term  laft  obtained      Whm  an  an« 

on  the  behalf  of  the  affignect  of  the  Defendant,  a  n^'T  «•  fccured 

bankrupt,  who  in  1806  had  granted  to  the  PlaintiflF  an  "J^^^^Jjf  J^"^f 

annuity  of  300/.  a-jear,  fecured  upon  freehold  houfes  eqail  or  greater 

in  jildgattj  fuppofed  to  be  of  equal  or  greater  annual  annual  Talue*  be- 

ralue,  a  rule  «//?,  to  fet  afide,  for  want  of  a  memorial,  fore  the  Court 

1  .    r  •_•  !_  1.    .  1.  .  t     will  fct  afide, 

the  warrant  of  attorney  which  had  been  given  as  a  col-  ^       ^j^^  .^^^^ 

lateral  fecurity.     He  moved  thh  upon  an  affidavit  which  rioritr  of  the 

dated,  that  the  deponent  had  in  1803  fold  to  the  De-  value  of  the  land, 

fendant  the  premifes.  which  were  freehold,  for  acoo/.,  f  ^^°..!L  !  " 
*  '  »  J       '  torney  given  as 

and  that  50A  had  not  been  fince  expended  in  improving  «  collateral  fecu" 

rity,  for  the  want 

of  a  memorial,  they  will  dtred  an  iflue,  to  try  whether  the  land  be  of  left  annual 

TaluCf  and  will  not  try  that  matter  upon  affidavits. 

especially  if  there  be  confliaiog  evidence  of  the  valne  of  thelandi^ 

Cc  3  tht 


Saunders 
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the  property.  Three  furveyors  alfo  made  affidavirs,  affert- 
ing  that  the  annual  value  of  the  premifcs  did  not  exceed 
V.  230/.     The  deed  of  grant  recited  that  Gnce  the  parchaie 

Wright.       f^^  2500/.  conGdcrablc  fums  bad  been  expended  in  im- 
proving the  premifcs. 

Lens,  Faugban,  and  Pell,  Serjts.,  in  Trinity  term  hft 
(hewed  caufe  againft  this  rule,  upon  an  affidavit  that  the 
application  to  the  PlaintiflT  to  purchafe  the  annuitys  bad 
originated  with  the  Defendant,  who  fpontaneoufly  repre* 
fented  the  premifes  to  be  of  the  yearly  value  of  4C0/.  at 
lead,  and  that  being  required  to  give  fome  proof  of  tieir 
value,  he  produced  the  certificate  of  a  furveyor  named 
Burton,  <<  that  the  premifes  would  readily  let  for  }3o/«| 
t^  and  that  he  faw  no  objeflion  to  alking  400/.  for  them/ 
and  upon  this  document  the  Plaintiff  agreed  for  the  pur. 
chafe  of  the  annuity,  and  conGdering  a  memorial  as  on* 
neceflary,  omitted  to  enrol  a\iy.  Burton  and  another 
furveyor  alfo  made  affidavits,  in  which  they  eftimated 
the  annual  value  of  the  premifes  at  320/.  and  330^ 
The  counfel  for  the  Plaintiff  contended  that  as  the  De- 
fendant had  bimfelf  voluntarily  applied  for  the  purchafe 
of  the  annuity,  and  had  reprefented  the  premifes  to  be  of 
« fuperior  value,  be  could  not  now  be  permitted  to  take 
advantage  of  his  own  deception,  if  he  bad  prafiifed  any, 
and  to  defeat  his  grant  becaufe  the  premifes  were  left 
valuable  than  he  had  reprefented  ;  and  the  affignees  could 
not  (land  in  a  better  Gtuation  than  the  bankrupt  himfeif. 
But  where  there  was  confliding  evidence  of  the  value, 
and  no  intention  of  fraud  or  evafion  appeared  on  the  part 
of  the  grantee,  who  probably  did  not  dare  to  enrol  a  me* 
morial,  becaufe  he  rnight  well  think  it  would  be  an  ad- 
miffion  that  this  was  a  perfonal  annuity,which  it  was  never 
intended  to  be  :  in  fuch  a  cafe,  the  Court  would  not  de- 
cide the  queftion  upon  affidavits^  but  would  Aitt&  an 
iffue  to  try  the  value. 

Shepherd 


Saumdees 
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Shepherd,  Williams,  and  Befi^  Seijt8«i  cmarTt^  iofifted 
fn  the  fmallotfs  of  the  price  for  which  the  premifes 
were  fold  in  1S039  a«  a  proof  that  theycoald  not  be  "'"'^T 
worth  300/.  a-year  in  1806.  Perhaps  the  Court  would  WaioiiT. 
Dot  interfere  on  account  of  a  minute  difference  in  the 
opinion  of  the  furveyors,  but  the  premifes  had  been  efti- 
mated  at  70/.  per  annum  more  than  they  were  worth  • 
die  baiaoce  of  ttftimony  was^  they  faid,  ftrongly  agaiofl; 
the  fttfficiency  of  the  premifes. 

The  Cmrt  direAed  an  iflue»  in  which  the  grantee  o£ 
the  annuity  fliouid  be  PlaintiflFj  «pon  the  qoeftion  wbe** 
ther  the  premifes  at  the  time  of  grantiog  the  annuitjt 
vrere  of  equal  or  greater  annual  value  than  300/.  a-year  ; 
the  role  in  the  mean  time  to  be  enlarged  until  the  nest 
tcrm»  with  a  ftay  of  proceedings* 

The  Plaintiff  in  the  ifliie,  upon  the  trial»  at  the  Sit* 
tings  after  Triniif  term  laft,  at  GtdUiaUt  before  Manf* 
field  C.  J.»  obtained  a  verdifl  eftablithing  the  fufficiencjf 
of  the  premifes«  upon  which  the  Courts  on  this  day» 

Pifchaiged  the  rule. 


Ce  4 
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Cook  v*  Tower, 
^^••-  Cheek  v;  Tower. 

AnanoQity  was  TrrJNLElT  Serjt.  bad  in  the  laft  lerm  obt^ned  rules 
Sraotcd  in  cona.. -^*^  ni/?  tbat  tbc  judgments  figned  in  thefe  cafes 
debt  before  fe*  ^^^^^.  warrants  of  attorney  might  be  fet  afide,  and 
cured  by  bond.  ^^^  ^^^  deeds  and  feciurities  given  by  the  Defendant 
The  grantee's  to  feeare  two  feyeral  annuities  of  65A  and  26/.  might 
refufal  to  deliver  be  delivered  up  to  be  cancelled,  or  that  Cooit  the  grantee 
np  the  bond  nci-  ^f  j^^  j^^g^,  annuity,  might  deliver  up  to  be  cancelled  a 

confideration  to  J**^"^  ^^^  ^^  ^^  Defendant  and  the  Plaintiff  Cbeeit 
be  falfely  de-  which  had  been  given  to  himi  conditioned  for  the  pay- 
fcribedy  mentof  500/.  and  intereft.    The  circumftancea  of  the 

keeping  back  of  ^'«'»f*^*oo  were  thefe:  the  Defendant  being  defirout 
part  of  the  coo.  ioftantly  to  raife  money  upon  annuity,  the  Plaintiff 
fideration^asto  Qbeel  found  a  client.  Corf,  who  advanced  5Q0/.,  as  the 
nttitv.  '      P"^^  ^^  ^^  annuity  of  65/. ;  and  until  the  annuity  deeds 

An  annuity  was  could  be  prepared,  he  accepted  as  a  fecurity  the  joint 
granted  in  confi.  bond  of  the  Defendant  and  the  Plaintiff  CAff*,  to  be 
accepted  which  c*"^^''^^  when  the  annuity  deeds  were  executed,  and 
was  diflionoured  their  warrant  of  attorney  to  confefs  a  judgments  To 
by  the  acceptor,  indemnify  Ciiei  againft  which,  the  Defendant  executed  a 
drawer  on  no-*  counter  bond  and  warrant  of  attorney  to  confefs  judg- 
tice ;  held  that  ment  for  looo/.  The  Plaintiff  Cbeei  afterwards  gave 
tlys  was  not  fuch  the  Defendant  a  bill  drawn  by  bimfelf  on,  and  accepted 
of"thVM[°as"to  ^^*  *"*  '*»^"^  BcfvsfifU  for  199/.,  as  the  confideration 
vacate  the  annul-  ^^^  ^^  annuity  of  26L  It  was  fuggefted,  and  not  denied, 
ty.  that  this  was  an  accommodation  bill,  and  the  drawer 

ThouRh  the    hj^yjng  omitted  to  provide  funds  for  payment,  it  was  dif- 
bill  was  accepted  ,         Vi    u  .  u        •  j  .u    1.11  .•  j   '  •  l- 

for  the  accom-     honoured,  but  he  paid  the  bill  upon  notice,  and  withm 

modation  of  the    four  days  after  it  £rft  became  due.     A  deed  was  prepared 

drawer,  who  un-  and  executed,  in  which  the  Defendant  granted  CW  % 

dertook  to  fur- 

Di(h  affets  for  payment*  and  negkded  to  do  fo. 

It  is  difcretionary  with  the  Court  whether  they  wOl  give  relief  under  the  4tli 
fedion  of  x;  Ge^.  3*  c.  a6. 
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redeemable  life  annuity  of  65/.    Cook  objeAed  to  receive  i8o8. 

this  deed,  declaring  that  he  bad  never  agtced  for  the  pur- 
chafe  of  a  redeemable  annuicyi  and  required  that  the 
deed  (hould  be  alteredi  and  the  annuity  made  abfolute 
for  at  lead  7  years :  upon  the  Defendant's  refufaly  Ccdt 
informed  him  that  he  (hould  ftill  hold  him  and  the  Plains 
tiff  Cbeii  liable  on  the  bond^  which  he  ref ufed  to  delivef 
up  i  however,  he  afterwards  made  the  arrears  of  the  an* 
Buity  the  conGderation  for  a  further  annuity  granted  by 
the  Defendant,  In  the  fame  deed  was  contained  the 
grant  of  an  annuity  of  26L  to  Hicbolas  Mofily  Cheeky  CO 
whom  the  fum  of  199/.  belonged ;  and  the  two  annuities 
were  included  in  the  fane  memoriaL  The  Defendant 
gave  hit  bond,  and  a  warrant  of  attorney  in  looo/.,  to 
the  Plaintiff  Cook%  and  the  like  fecurity  in  400A  to  the 
Plaintiff  Cbe^it  who  had  become  furety  with  the  De« 
fendant,  for  the  payment  of  the  annuity  of  26L  to  Nim 
cholas  Mofiley  Cbeii.  The  boyd  and  memorial  given  to 
Ccok  recited  the  former  bond  for  500/.,  and  that  the  mo- 
ney was  ftill  llue  and  owing,  and  that  this  debt  was  the 
conGderation  for  the  annuity  of  65/. 

Manhy  objeAed,  i.  That  inafmuch  as  the  bond  givetf 
to  Cook  was  not  delivered  up  to  the  Plaintiff  at  the  time 
of  executing  the  deeds,  the  conGderation  agreed  on  for  the 
annuity  of  65/.  had  not  been  given,  a.  That  as  the  bill 
for  199/.  was  not  paid  when  due,  the  Court  were  bbund 
to  vacate  the  annuiy  of  26/. 

Vaugban^t]u  now  (hewed  caufe  againft  this  n|le. 
The  detention  of  the  bond,  is  no  ground  for  fetting  afide 
the  firft  annuity :  nor  docs  it  vitiate  the  memorial.  If  Codk' 
aded  improperly  in  retaining  it,  the  Defendant  might' 
have  brought  troven  Aato  the  ad  annuity,  the  w6t 
ought  to  receive  a  liberal  conftru£Uon,  and  although  the 
biUwaa  not  paid  on  the*  day  when  it  became  due,  yet  it 
11  i)ot  (bcwo  tbut  tbe  omilfioo  happeacd  witb  tke  privicf 
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l8o8«  wnA  eonfcnt  of  the  grantee  Ntcbolas  Cheeky  whofe  money 

^as  the  confideration  for  the  annuity^  and  againd  whom 
•  this  application  is  made  to  fet  it  afide  :  the  Defendant 
in  his  affidavit  admits  that  tlie  Plaintiffs  Che^h  paid  the 
bill  iipOQ  the  firft  intimation  of  its  difliqnour,  with  aa 
apology  for  his  negleA.  The  bill  too  was  acc^t^d  by 
Bowsfiild^  fo  that  there  fubfifted  the  obligation  of  ano- 
ther  perfoo  for  the  payment.  If  a  note  of  the  Bank  of 
England  had  been  the  conGderatioo  given,  and  the  Bank 
had  tefufed  to  pay  it  ppon  a  groundlefs  fufpicion  of  for* 
gery»  that  would  not  have  been  fufficient  to  vacate  the 
Annuity.  No  application  was  made  to  the  grantiee  in 
eonfequence  of  the  non-paymenu  The  a^  miift  re^cln 
H  liberal  conftrudion. 

Shepherd  and  Manley^  Serjts.9  in  fiipport  of  the  rule. 
The  a£t  muft  be  conftrued  ftri£llyi  for  the  benefit  of  the 
grantors  of  annuities*  The  intention  of  the  (t.  17  G.  '^^ 
<•  a6.  /.  ^.  was,  to  provide  that  grantors  (bould  have  no 
trouble  in  receivbg  tl^e  confideration  money.  And 
where  a  bill  is  difiionoured  through  the  negle£l  of 
t]ie  drawer  to  f\iraiQi  fund^  foir  pgyn^epti  it  f^iils  to 
be  paid  with  his  privity  and  confent.  The  Ptaintif 
(Ihijtk  clearly  was  the  perfon  advancing  the  monefi 
i^d  if  the  memorial  had  defcribed  NUbolas  Cbalf  a^  the 
perfon  who  ^dYHnced  the  i^oney,  it  would  have  been 
bad|  for  it  has  been  repeatedly  decided,  that  the  very 
hand  that  p^ys  it,  muft  be  named.  Upon  the  conftmc- 
tfon  contended  for*  the  annuity  would  Hand  gQod[|  even 
if  the  grantee's  agent,  without  his  knowledge,  had  pre* 
vented  the  bill  from  ever  being  paid  at  aU«  This  4th 
ciaufe  is  even  ftridler  than  either  of  the  others :  it  is  not 
to  be  conftrued  as  giving  the  Court  a  difcretionary  power 
to  interfere,  but  is  imperative  that  they  ihall  fet  afide  the 
deedst  the  ftat.  8  &  9  )9^.  3.  c.  ii«  /  B.  for  foggefiiog 
breaches  is  afUoas  on  bondSf  has  at  length  leceived  a 
I    .  fimxiat 
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fimihr  conftrudion,  though  it  was  long  hdd  that  Plaiii«         i8oS. 
ttft  had  a  difcretion.    If  it  is  nok  required  that  the       *      -^-^ 
bill  (hall  be  paid  at  the  (|ay,  the  Court  cau  fix  no  fubfe^  .      _  v. 
quent  period  at  which  it  ihs^U  be  paid ;  the  aft  has  not 
faid  that  if  the  bill  is  ultimately  paid»  the  annuity  fhali 
(land.     As  to  the  greater  annuity,  fince  the  defeA  laft 
Rientioned  is  declared  to  avoid  the  dftd^  and  both  an- 
nuities are  granted  by  the  fame  deed,  both  muft  fall  to- 
gether.   But  if  noty  the  bond,  which  was  at  leaft  a  part 
of  the  confideration,  never  was  received  hj  the  Pefend* 
ant  i  and  therefore  either  the  cQ|p$dcratipo  is  faUely  de* 
fcribedi  or  a  part  of  it  has  b^en  kept  b^ck* 

MiNsriBLD  C.  J.  This  is  an  application  to  the  Court 
to  fet  afide  the  aflurances  given  to  fecure  an  annuityt 
founded  oathe  aft  17  Geo.  3.  c.  26.,  which  gilres  the 
Court  this  new  and  efpecial  authority  to  fet  afide  fuch 
iecurities.  The  aft  has  been  very  liberally  conftrued  oa 
the  one  fide.  But  we  ought  to  put  upon  it  neither  too 
rigid,  nor  too  liberali  but  a  rational  cooftruftion.  It 
would  be  a  defperate  meafure  to  cancel  the  deed,  and 
put  an  end  to  the  fecurities  upon  which  two  annuities 
depend,  becaufe  one  of  them  was  bad,  though  the  other 
was  good.  One  evil  defigned  to  be  remedied  by  the 
aft,  was,  that  grantors,  for  the  fake  of  obtaining  imme- 
diately fome  part  of  the  money,  would  accept  a  large 
part  of  the  price  in  bad  bills,  drawn  by  one  infolvent 
perfon  upon  another  infdvent,  or  by  one  diOioneft  man 
upon  another  equally  diflioneft.  The  4th  fcftion  of  the 
aft  gives  relief,  if  any  of  the  bills,  with  the  pi ivity  and 
confent  of  the  perfon  drawing  them,  (hall  not  be  paid 
when  due,  or  (hall  be  cancelled  without  being  paid,  or 
if  the  coofideration,  or  any  part  of  it,  is  paid  in  goods, 
or  if  any  part  of  the  coofideration  is  retained  under  pre« 
tenee  of  anfwering  the  future  payments  of  the  annuity^ 
^  any  other  pretence.    The  reft  of  thefe  expedients  are^ 

every 
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every  one,  a  manifeft  frtud  upon  the  grantor :  bat  the 
4ion  payment  of  the  bills  may  happen  either  without 
fraody  or  with  firaud.    The  ftatute  proceeds  to  ena£l        I 
that  if»  upon  application,  It  (hall  appear  to  the  Courti 
that  fttch  praSices  have  been  ufed,  the  Court  may  order 
the  fecurities  to  be  cancelled.    It  Is  difficult  not  to  fup« 
pofe  that  the  legillature,  in  ufing  this  ezprelHoni  had  in 
view  fomethlog  fraudulent,  and  that  the  law  was  meant 
to  punifli  fomething  di(honeft  and  bafe.     In  this  cafe, 
G.  Cheeky  aAing  for  N.  Cheeky  agrees  to  advance  199/., 
provided  the  Defendant  will  take   a  bill  accepted  bj 
Bowsfield    Much  has  been  faid  of  its  being  an  accom* 
modation  bill :  but  that  makes  no  difference  as  to  Bwvf* 
JUld^  becaufe  he   was  liable  on  his  acceptance.    The 
drawer  pays  the  bill  as  Toon  as  he  poQibly  could,  after 
notice  of  the  non-payment  by  Bowsfield.    Can  it  then  be 
faid,  that  within  the  meaning  of  the  a£^,  the  bill  was  not 
paid  when  due  ?    The  intention  of  the  ad  was  to  pro- 
te£l  grantors  from  receiving  paper  worth  nothing :  here 
the  patty  receives  the  money  as  foon  as  he  could  demand 
it  of  the  drawer.    Privity  and  confent  muft  in  fuch  a 
cafe  as  this  mean  fome  contrivance  that  the  bill  (hould 
not  be  paid.     It  would  have  been  a  very  harfii  meafure, 
if  the  Defendant,  refling  on  the  acceptor's  refufal*  had 
vacated  the  annuity  as  foon  as  payment  of  the  bill  was 
ref ufed  \  but  that  has  not  been  done  here :  he  reforts  to 
the  drawer,  and  adually  receives  the  money.     It  is  im« 
pofljble  to  fay  this  bill  was  not  paid.     As  to  the  other 
annuity,  the  bond  was  extingu!(hed  by  the  annuity  deed, 
and  was  no  longer  of  any  tStCt  or  value.     Cook  was 
either  ignorant,  or  diflioneft,  in  faying  that  he  ftill  had 
a  demand  on  the  bond :  if  he  bad  taken  advice^  he  would 
have  learnt  that  the  bond  was  a  nullity, 

Lawrbncb  J.    I  am  of  the  fame  opinion.     As  to  the 
tnnuity  of  65/.  unqueftionably  the  confideration  of  it 

5  WIS 
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was  the  debt  of  500/.;  and  when  the  annuity  deeds 
were  executed,  Cook  could  no  longer  recorer  on  the  bond* 
A8  to  the  laft  annuitj,  I  cannot  think  that  this  bill  was 
not  paid  when  it  became  due,  according  to  the  meaning 
of  the  aft.  The  nature  of  a  bill  of  a  bill  of  exchange 
189  that  it  is  an  engagement  of  the  drawer,  and  an  en- 
gagement of  the  acceptor;  and  if,  upon  the  failure  of 
the  acceptor,  the  drawer- pays  it,  I  diink  it  is  paid  by 
the  drawer  when  due.  The  Defendant  has  received  the 
whole  conCderation  for  his  annuity. 

Chambre  J.  I  entirely  concur  on  both  points.  The 
only  queftion  upon  the  firft  point  arifes  upon  a  miflake 
made  by  the  grantee  of  Ae  annuity.  Suppofe  the  bond 
had  been  put  in  fuit ;  it  would  have  been  a  good  plea  to 
plead  that  the  annuity  had  been  granted  in  fatisfaftioa 
of  the  debt.  Upon  the  4th  feftion  of  the  aft,  (for  the 
third  does  not  relate  to  the  queftion,}  the  cafe  is  equally 
dear.  If  the  words  privity  and  confent  were  not  in  the 
Z&9  it  might  be  diflerent :  but  this  was  an  accepted  bill : 
there  was  an  omiflion  in  the  drawer  to  fupply  the  ac- 
ceptor with  funds,  but  the  acceptor  had  neverthelefs 
made  himfelf  liable.  Befides,  the  bill  is  immediately 
taken  to  the  drawer,  and  the  drawer  pays  it.  There  is 
00  injurious  delay,  or  at  leaft  no  evidence  of  the  privity 
and  confent  of  the  drawer.  A  diftinftion  is  to  be 
remarked  in  the  language  ufed  in  the  aft.  The  expref« 
fioD  in  the  three  preceding  feftions  is,  that  the  inftm* 
ment  fliali  be  wholly  null  and  void,  the  fourth  only  fays 
that  it  (hall  and  may  be  lawful  for  the  Court  to  cancel 
the  deeds ;  which  is  of  a  very  diflerent  import.  Where 
tfaofe  words  have  been  conftrued  to  be  imperativet  they 
hare  been  fo  held  from  the  nature  of  the  cafe:  it  is  in  -^     ^    p  X 

this  cafe  difcretionary  with  the  Court,  whether  they  win  /  ^^^  ^T 

.  entertain  the  application. 

Bjiledifcharged(«)^* 

(f)  Ht9th  J.  wassbfent  this  day. 
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JVbv-  lOi  NottDEN  v.  WiLLiABisoxv  and  TVIBILL. 

If  A  PUiotiff     nnH  E  declantioii  in  this  cafe  was  for  work  and  labonf 

and  a  Defendant   *-   aone,  and  matcriala  furniflied  by  the  Plalntiffii,  who 

***  !*^**  «"'"?-  were  parfnera  in  trade.    At  the  trial  of  this  c^ufe,  at  the 
that!  the  Plaintiff  „,  -    .  ^     - .   .  -.        ,   ^  «  l  ^        .^     ^/j 

Ihall  %iw  eri-       Wejhntnfier  dittmgs  after  the  laft  term,  before  Nbnupdi 

deoce  in  the         C.  J.  evidence  Was  given  that  the  Defendant  had  iffued  or* 

caule,  he  is  an      ders  to  the  Plaintiffs  to  execute  the  work.  To  rebot  thb 

admiffiUe  wit-      evidence,  theDcfcndant  called,  among  other  witneffei,  the 
ncfsonhisoathi  '  ^    ,     \  .        r      l 

Although  be     Flamttff  TfvtMl^  who  proved  that  the  orders  for  the 

eomes  to  defeat    work  were  received  bj  himfelfj  and  were  not  given  by 

the  claim  of  an-    the  Defendant.     And  upon  this  evidence  the  jury  foand 

other  Plaintiff      ^  ^^^^^  f^^  the  defendant. 

fning  jointly  with 

hlmfelf. 

d     /  Cociell  Serjt.  on  this  day  moved  for  a  new  ttiali  upon 

^Jri^  ^  ^  ^  •  the  ground  that  TwiMPs  tcftimony  was  inadmiffiblfc 
There  is  no  cafe  in  the  books  where  a  Plaintiff  is  per- 
mitted to  take  an  oath  as  witnefs^  except  that  of  an  ao 
tion  againft  the  hundred|  where  it  is  done  under  the 
efpecial  dirediona  of  an  zSt  of  parliament.  When  a 
Plaintiff  entera  the  witne(s4>ox»  it  cannot  be  known  to 
wh^t  effefk  he  will  give  his  teftimony. 

I  Mansfield  C.  J«    This  ia  a  newcale.    I  never  be* 

fore  remember  a  Plaintiff  to  have  been  called  as  a  wit* 
nefs^  and  perhaps  the  fame  thing  may  rarely  occur  again. 
Since  the  decifipn  in  Lord  MeMllig  cafe  it  ta  no  longer 
law  that  a  man  cannot  be  compelled  to  anfwer  againft 
his  civil  iotereftsi  but  fuppofing  that  decifion  wiH  not  ex^* 
tend  to  compel  a  Plaintiff  to  anfwer  in  htrown  canfei 
at  leaft,  I  know  no  reafon  iHiy,  if  the  Defendant  b  wil* 
ling  to  admit  him»  and  thyPiaintiff  is  willing  to  give 
evidence  againft  himfeify  he  fliould  not  be  fuffered  to  do 
ib.    If  his  evidence  prorea  adnrfe^  the  confequence 

aaft 
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muft  fall  on  the  Defendant,  who  Tenturee  to  call  him.  If 

the  Plaintiff  had  made  a  declaration  out  of  court  that  bf 

had  never  been  employed  by  the  Defendant,  eridence  of       ^^''v' 

that  declaration  would  be  admiflible.    How  ia  the  pioof    ^*"r*^*'®* 

^  and  TwMiLii* 

lefs  credible,  if  the  Plaintiff  comet  into  court  and  de* 

dares  the  fame  thing  upon  hia  oath  ? 

Crambre  J.    The  Defendant  may  waive  the  objee* 
tbn  to  the  Plaintiff's  teftimony,  if  he  will. 

Rule  refufed  {a), 
{a)  Heath  J.  wai  abfent  this  day»  owiog  to  indifpofitioo* 


Warren  v.  WjsBBi.  jVbv.  ,^. 

JUrlDDLESEXf   to  wit.    The  Plaintiff  declared    The  action  upon 

that  he  was  poffcffed  of  a  dwcUing-houfe  in  the  the  cafe  for  a 

pariQi  of  St.  George  tie  Martyr  in  the  county  of  Surrey^  .^^  .^^  n^jpy^  ^^ 

and  that  the  Defendant  poffeffed  a  (hop  contiguous*  and  the  nufance  moft 

a  wooden  fpout  affixed  thereon,  for  carrying  off  the  rain  be  proved  to  have 

water  from  the  roof,  which  fpout  it  belonged  to  the  De-  fn^JJ^'^^^^^^^ 

fendant  to  keep  in  fuch  repair,  that  no  injury  fliould  happen  where  the  venoe 

to  the  Plaintiff's  dwcUiog-houfe }  and  alleged  that  the  is«aid. 

Defendant  fuffcred  the  fpout  to  be  out  of  repair,  to  wit,     ^^"^  P^«^  «n^ 

■^  .      county  IS  alleged 

at  Weflmttifier^   in  the  county  of  Middiefex  aforefaid,  ^here  the  nn-   ' 

whereby  the  rain  water  foaked  through  the  fpout,  and  Aince  in  commit* 
penetrated  and  injured  the  Plaintiff's  wall,  to  wit,  at  ted,  the  county 
»^  ...>«/      •       t^     r  .  •  rr.1  T  in  the  margin 

Weflmtnfler^  m  the  faid  county.    The  premifcs  were  q,^  i,^  im^mi^ 

proved  to  be  in  Surrey.  At  the  trial  of  this  caufe  at  the 
Weftminjler  Sittings  after  lad  Eajler  term,  before  Manf^ 
field  C  J.,  a  verdid  was  found  for  the  Plaintiff,  with 
liberty  for  the  Defendant  to  move  to  enter  a  nonfuit^ 
upon  the  ground  that  this  was  a  local  ad  ion,  and  that 
t^  venue  ought  to  have  been  laid  in  Surrey^  where  the 
7  nufance 
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Bu&nee  was  committedy  whereas  it  waa  alleged  to  hait 
happened  in  Middkjhc.  Accordinglyy  Cochell  Serjt.  in 
Trinity  term  Ufty  obtained  a  rule  nifi  to  enter  a  nonIait> 
vpon  the  authorities  of  Fitz.  N.  B.  426.  jtjl  Nuf.  and 
Bulvfer^B  cm£c,  7  Co.  $^.\ 

Bifl  Serjt.|  in  fhewing  caure,  contended  that  this  ir- 
fegolarity  was  cured  hj  .Terdi£b,  under  the  ft.  16  & 
17  Car,  2.  c.  8.,  and  cited  the  cafe  of  the  Mayor  rfLon- 
iw  T.  CoU  and  Oihiri,  7  Term  Rtp.  583. 

CcciiB  fopported  his  rule. 

Cur.  adv.  vafr. 

Mansvield  C.  J.  on  this  daj  delivered  the  opinion 
of  the  Court.       / 

The  objedion  taken  in  this  cafe  was,  that  the  Plaintiff 
did  not  at  the  trial  fupport  his  declaration.  Tie  De- 
fendant'i  counfel  fuppofed  that  in  the  declaration  the 
Defendant's  houfe  was  alleged  to  bo  in  MiddUfex^  and 
the  evidence  was  that  the  houfe  was  in  Surrey.  On 
reading  the  declaration  it  at  firft  appeared  to  me  thattbe 
videlicet  in  the  countj  of  MiddUfex^  as  applied  to  a  hoafe 
or  any  thing  elfe,  in  Surrey,  in  its  nature  local^  is  non* 
feofe,  and  a  contradi£lion  in  terms.  And  upon  coofi* 
deration  the  true  fenfe  appears  to  be  this ;  it  is  a  defcrip- 
tion  of  the  houfe^  a  local  obje£k,  which  it  dates  to  be  in 
Middlefe9^  and  confequently  the  objediion  muft  pveniL 
If  this  is  not  a  defcription  of  the  place  ^ere  the  De* 
fiendant's  houfe  is  fituated,  there  is  no  defcription  of  it| 
and  if  no  place  is  alledged  in  the  declaration,  it  maft  ^ 
intended  that  the  houfe  lies  in  the  county  in  which  the 
nufance  is  alleged  to  be  commtttedi  which  is  MUdl^ 
Therefore  quacun^ue  via  data  the  declaration  is  not  fop* 
ported. 
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Steel  v.  Brown  and  Parry,  Nw.  %i. 

'^r ROVER.    The  Defendants,  vho  were  brewcw,      Abilloffaleof 
in  order  to  enable  CoMurne  to  purchafe  the  leafe  goods  made  for  a 
and  fixtures  of  a  public  houfc„  for  which  he  was  in  treaty  deration  unac- 
with  the  Tlaintiff,  advanced  to  him  2oo/.  which  was  companied  with 
fecured  to  them  by  an  affignment  of  the  leafe,  and  a  the  poflcffion,  it 
judgment  acknowledged  by  Cockhurmi  the  PlaintiflFrc-  jjte^ndon'"**  ' 
ceiyed  in  part  of  the  price  this  fum,  and  two  other  notes      j^n^  ^s  againft 
payable  at  a  future  period,  and  taking  from  Cockbume  a  a  creditor,  with 
bill  of  fale  of  the  fixtures  and  goods,  as  a  fccurity  for  whofc  knowledge 
his  payment  of  the  reGdue,  put  both  the  houfe  and  the     . 
goods  into  his  pofTefiion,  which  continued  for  9  months* 
when  {Cochburnf*^  aflFiiirs  being  embarrafled,)  the  Plain- 
tiflF  took  poflcffion  of  the  goods.    Soon  after  the  Defend- 
ants took  the  goods  in  execution  as  the  property  of  Cock'- 
burnt  \  but  they  immediately  apprized  the  Plaintiff  of 
what  they  had  done.     Upon  the  trial  of  this  caufe,  be- 
fore Mansfield  C  J.,  the  Defendants  failed  in  proving 
their  judgment,  ^d  t|^e  Plaintiff  obtained  a  verdiA. 


Vaugban  Scrjt.  now  moved  for  a  new  trial,  upon  thf 
ground  that,  inafmuch  as  Cockburri^  had  remained  in  pof« 
fcfBon  of  the  good»  for  a  conGderable  time  after  execut- 
ing the  bill  of  fale,  the  Plaintiff  had  no  title  to  them, 
nor  any  kgai  poffeflion  under  that  inftrument.  Md* 
Wardt  v.  HarUn,  2  Term  Rep,  587. 

Mansvteld  C.  J.  There  is  no  colour  for  fetting  afid« 
this  verdid,  nor  any  pretence  to  fay  that  this  bill  of  falc 
was  fraudulent  as  againd  Cockbume^  and  his  afiignee  has 
only  the  fame  right  that  he  had.  The  notice  of  the  levy 
given  to  the  Plaintiff,  (hews  that  the  Plaintiff  took  this 
fccurity  with  the  knowledge  and  affent  of  the  Defend* 

Vol*  L  D  d  antt. 
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]8o8.  ants*    No  cafe  has  decided  that  a  bill  of  fale,  unaocoiA 

V^^*^        panicd  by  the  pofleffion,  may  not,  under  certain  circnm- 
1^.  ftancesy  be  fair  and  f  alid.    If  one  execates  cf  en  a  colonr- 

*  pA^lr"*^       able  bill  of  falc  for  a  valuable  conftfcration,  though  th« 
vendor  remains  fome  time  in  pofleffioni  it  is  a  good  bill 
as  between  the  parties*    All  that  has  been  fatd  about  the 
genuinenefs  of  the  tranfaftion,  relates  only  to  third  per* 
fons :  but  in  the  prbfent  cafe,  If  the  Defendants  had 
proved  theihfelves  to  be  creditors,  which  they  ihtled  to 
do,  it  is  Very  doubtful  whethet  they  could  have  been  in 
a  better  fituation  than  they  now  are,  on  account  of  the 
comolonication  which  appear^  to  have  been  made  at  the 
time  of  the  transfer  of  the  leafe.    The  evidence  ihewed 
that  the  parties  agreed  to  go  hand-in-hand,  the  DeCend- 
ants  having  the  fecurity  of  the  leafe,  and  the  Piiintiff 
the  fecurity  of  the  bill  of  fale  of  the  goods  akndfix* 
turcs. 

LawEfiMCE  J,  I  am  of  the  fame  opinion.  A  bill  of 
file  is  good  as  between  the  parties  to  it,  though  nopof' 
feflion  is  taken  at  the  time  when  it  is  executed.  The 
cafe  of  Harbin  v*  Edwards  is  gggj  layi  ^n^  not  apjJi* 
cable  here ;  that  was  the  cafe  of  creditors* 

Rulereftae(l(4 

ia)  Heath  J,  was  abfentf  owing  to  indifpofitioa. 
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HlD£&   V.  DOHRELL.  Nov.  25* 

^RESPASS  for  pulling  down  a  boarded  partition^     One  perf^a 

which  the  Plaintiff  had  attached  to  the  front  of  his  a^^cd  as  clerk  to 

lioufc.    At  the  trial  of  this  c^ufe,  before  Man^ld  C.  J.  p'^br^'Lffi"^^ 

the  PIfitntiff  was  nonfuited  upon  the  ground  that  he  had  A  notice  of  adVioa 

not  give  a  the  previous  notice  of  t|ic  adlioa  require4  by  required  by  fta- 

fm  aa  of  parliament.  I"'' ^'!  ^':'!I 

'  r       —  nim,addrc(rtfdto 

him  as  clerk  to 

Bift  Serjt.  hayiQg  on  a  former  day  obtained  9  rule  niji  the  one  body,  the 

fiir  a  nc^  trial,  Shipberd  Scrjt.  no\V  (hewed  caufc,  upon  ^*."^^  ^^  «<^»o° 
'the  following  ftate  of  the   fafls.      By  a  paving  aS,  amtlfrhytnh^^ 
3«  G^.  3.  r.  53.yi  68.»  no  adion  (hall  be  commenced  o»her  body. 
againft  any  commiflioner,  committeo-man»  or  othe^*  per-  ^^^^  ^^a*  the 
fpn  aAing  under  any  of  the  committees  therein  mcn«  "^I^"*^*'*^  "* 
tioned,  for  any  thing  done  in  purfuance  of  that  zGt^  until 
after  the  expiration  of  14  days  next  after  notice  given  ia 
writing  to  the  clerk  of  the  ccmmiflionersi  or  the  clerk  of 
the  rerpe£live  committees,  as  the  ca(e  may  be.     By  ao-        * 
other  ad  of  a  fimilar  naturCi  47  Geo.  3.  c.  38./  55.5  no 
peribn  (hall  recover  in  any  a£lion  to  be  commenced  for  ^ 
any  thing  to  be  done  in  purfuance  of  that  a£b,  unlefs  no- 
tice in  writing  (hall  be  given  to  the  Defendant  21  daya 
before  fuch  adion  (hall  be  commenced.     The  Plaintiff 'a 
attorney  had  delivered  to  Parton  a  notice,  (lyling  him  the 
clerk  to  the  commijftoners  afting  under  the  ft.  47  Gep.  3., 
ffctting  out  the  title  of  the  aft,]  and  informing  him  that 
an  a£lion  would  be  commenced  at  the  expiration  of  /u/^n- 
fy-pne  days.     Parton  was  regularly  appointed  and  ferve^ 
|is  derk  to  the  committee  of  paving  appointed  under  the      ^ 
30th  Geo.  3.,  and  occaGonnlly  afled  as  clerk  to  the  com- 
miffionert  appointed  under  47  Geo,  y   The  trefpafs  com* 
]^\aioed  of  wa,s  done  unde;r  the  authority  of  the  commit-  ' 
tee,    5/5ir/i(^r^  contended  that  the  notice  mud  be  fuch 
P  d  9  aa 
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as  to  direA  the  attention  of  the  body  of  officers  affcQed 
by  the  adiion^  to  that  zGt  of  their  fertant,  for  which 
they  were  entitled  to  lender  amends.  The  notice  refer- 
red only  to  fome  zSt  done  under  the  authority  of  the 
47  Geo.  3. 

Be/l  and  Vaughan^  Serjts.,  contra.  The  ftatufe  only 
requires  that  the  clerk  (hould  be  informed  that  fome 
perfon  afiing  under  the  body  to  whom  he  was  cleric, 
bad  committed  a  trefpafs.  This  notice  is  fufficieot 
to  apprize  Parton.  It  is  no  grievance  that  the  pre- 
vious notice  was  for  21,  inftead  of  14  days.  If  the  no- 
tice had  been  dire61ed  to  Parton^  reje^ing  bis  defcrip- 
tion^  it  would  have  been  good, 

Mansfield  C  J.  It  is  impoffihle  to  make  this  a 
good  notice.  If  the  only  miftake  had  been  the  calKng 
Parton  clerk  to  the  commiflioners,  inftead  of  the  com<< 
mittee,  perhaps  we  might  have  gone  fo  far,  as  to  con- 
ftrue  commiflioners  to  mean  committee.  It  was  meant 
that  notice  (bould  be  given  to  the  body  under  which  the 
individuals  a£l  \  but  this  notice  exprefsly  refers  to  tbs 
47  Geo.  3*  which  muft  direct  the  clerk's  attention  to  per- 
fons  a^ing  under  the  authority  of  that  ftatute,  and  the 
notice  mentioning  the  interval  of  21  days,  the  time 
therein  prefcribed  for  the  tender  of  amends,  confirms  chat 
conftruAion,  fince  the  30th  Geo.  3.  gives  a  (horter  time, 
Thb  muft  therefore  be  confidered  as  a  notice  to  thofc 
commiffioners  of  an  zGt  done  by  fome  one  under  their 
authority.  If  this  be  the  right  interpretation,  no  notice 
at  all  is  given  to  the  committee  %  and  if  Parton  had  no 
other  information  than  what  he  derived  from  this  paper, 
it  could  never  occur  to  him  to  appiize  the  committee  of 
the  intended  adion. 

Chambu  and  Lawesnce  Js.,  concurring,  the  rule 

was 

5  Pifcharged. 
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TouLMiN  V.  Anderson.  ^^'  ^s* 

nEST Serjt.i  on  a  former  day  in  tbU  term,  had  ob-      If  a  Defendant 
""   taioed  a  rule    nifi  that  the  judgment  of  nonfuit,  <^'»^»  Pending  the 

i.-i.i.ji_  .        .      t^.        r  •.         r        ,  argument  on  a 

which  had  jbeen  given  in  this  cafe  upon  a  point  referved  p^jg^  referved 

at  the  trial  of  the  caufe,  at  the  Sittings  after  lad  Mi*  on  which  jodg. 

chaelmas  term,  when  a  vcrdift  paffcd  for  the  Plaintiff,  nrjcnt  of  confuit 

might  be  entered  up  as  of  the  laft  Hilary  term }  being    .     ^^^^  • 

the  next  term  after  the  trial,  and  during  which  term  the  fentatives  are 

Defendant  died.     He  moved  this  upon  the  authority  of  entitled,  upon 

the  cafe  of  Tooker  v.  The  Duht  of  Beaufort,  i  Burr.  147.  W^^^*^*^"  ^^ 

•  »-    .  ^,     r^  n       ^  TFj-.    t  A  >»  *"*  Court,  to  en* 

and  Treiawney  v.  The  Bt/hop  ofWinchefter^  I  Burr.  221.   ter  up  the  judg- 

So   is  it  if  the  Defendant  dies  after  the  inteilocutory   ment  of  the  term 

judgment,  by  ft.  8  &  9  /T.  3.  e.  1 1.  Mayor  of  Hwnmcb  »««  •ft^'  the 
D  D  trial,  that  they 

T.  Ary,  4  Burr.  ^^^^.  ^^  get^the^i 

of  the  aonfuit. 

Shepherd  Serjt.  on  this  day  (hewed  for  caufe  againft 

the  rule,  that  the  defence  of  the  underwriters  in  this 

cafe  {anie^  22  j.)  had  been  fo  ungracious,  that  the  CQurt 

would  not  aid  them  to  recover  theiftofts,  unlefs  it  were 

^  matter  pf  abfolate  right. 

The  Court  obferved,  that  if  the  nonfuit  had  been  fub- 
mitted  to  at  the  time  of  the  trial,  to  which  time  the  fub« 
fcquent  decifion  of  the  Court  had  relation,  the  judgment 
would  have  been  entered  up  of  Hilary  term ;  and  they 
could  not  therefore  refufe  the  prefent  application* 

Rule  abfolute« 

Bijt  was  to  have  fupported  his  rule. 
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Jfoncpartonly   r^'EST  Sent,  had  obtained  a  rule  nUi  tlilt  tKcPhm. 
of  an  indenture     X>     .«.       .  .     ,  .       ,  ,    . 

is  executed  the  ^*"^  might  be  permitted,  at  their  o#n  eicpcncc,  to 

Court  will  com-  read  and  uke  a  copy  of  an  Indenture  of  aOSgnmentof  1 
pel  the  parly  j^afc  made  between  the  Plaintiffs  and  Defendant,  which 
t^r"ofit^iooro-  **'.*''*^  fwom  to  be  in  the  cuftody  of  the  Defendant, 
duce  it  for  in-  The  Plaintiffs  had  occafion  to  commence  the  prefent  ac« 
fpeaion,  upon  an  tibn  upon  the  covenant  which  it  contained,  ^nd  no  other 

a<aion  com-  ^j  ^j^^  indenture  had  been  eiecuied. 

ircnccd  againit      * 

hinilelf  by  the 

oiber  party.  Shepherd  Serjt.  now  QieWed  caufe.     He  bbTervcS  tb^t 

/^  .  this  was  an  uhheard«of  application  to  the  CoUrt,  reiqiiir- 
y   /  >"g  ^^^  Defendant  to  produce  his  own  title,  hot  being 

illcgaliy  in  his  poffe(Iion>  for  there  was  no  pretente  to  fa^ 
that  the  cuftody  of  the  affignee  was  not  the  proper  cuf- 
tody  for  the  deed.  There  was  only  one  inftance  of  a 
pra£lice  at  all  fimilar  to  that  which  was  now  prayed, 
namely,  the  produQion  of  (hip's  articles ;  and  that  was 
tinder  the  proviGon  of  efpecial  afts  of  parliament,  2G.2. 
e.  26  /.  7.  and  31  G.  3.  c.  39./  6.  The  Plaintiffs  may 
9pply  to  a  court  of  equity,  and  then  the  Defendant  has 
an  opportnnity  of  anfwering  the  application.  If  this 
were  to  be  granted  here,  the  confequence  would  be  that 
if  a  deff£l  is  at  any  time  fufpe£led  in  a  conveyance,  it  is 
only  neceffary  for  the  Plaintiff  to  commence  an  aflion  tl 
covenant,  in  order  to  obtain  accefs  to  the  deed. 

l!4ANSFif;-D  C.  J.  Qf  what  ufc  would  the  Defend* 
aint's  covenant  be,  if  the  Plaintiff  could  riot  .get  seeds  to 
It  ?  Parties,  in  order  to  fave  the  expence  of  double 
ftfimps,  are  unwiftly  content  to  execute  one  part  only  of 
an  indenture.  Is  it  not,  however,  the  neceffary  confr- 
queoce  of  this  pradict ,  that  the  party  who  has  the  cof- 

•    '      *  todjt 
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todji  undertakef  to  produce  the  deed  when  waiitfcd^  for 
the  u(e  of  t)oth  i 

Heath  J.  In  the  cafe  of  a  copyholderj  this  Court 
will  interfere^  and  order  the  lard  of  the  manor  to  graqt 
fin  ioipeclioD. 

LawrkncbJ.  The  Defendant  has  (bqwn  no  reafoa 
why  the  JPJaiotiff  Ihould  not  have  i^ciefs  to  f he  deed.    , 

Rule  abfolute* 


^^ 
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Underwood  v.  Miller  .ajid  Fatkj^n. 

nnHIS  was  an  aftion  brought  to  rccovcr^from  the  De-  r  Upon  the  tAnf- 

fcndanta,  zg  owners  of  the  fh\p  Certs^  a  (uiH  of  mo-  ^^^^  *j^  .^  ^^ 
ney  for  the  falvage  of  that  veifelj  whifhi  in  FAruor^  ncceflary  that  the 
1808,  had  been  faved  by  the  PlaintifF,  under  circum*  indorfcmeotnpon 
ftances  of  imminent  danger.    Upon  the  trial  of  this  ^g;ft,.ation 
Qaufe,  before  Mansfield  C.  J.,  at  tb€  GuUdhafl  Sittings  (hould  exprefs 
after  laft  Trinity  term,  the  Plaintiffs  produced,  in  the  the  (hare  to  be 
cuftody  of  the  proper  officer  of  the  cuftoms  in  London^  a  ^^  the  trcndors 
c»py  of  a»n  indorfcment  upon  the  certificate  of  regiftry  ^^jh^  omiffioB  of 
tr^nfmitted  from  South  Shields^  by  which  it  appeared  that  the  officer  at  the 
the  Defendants,  on  the  i^xhoi  Febrtiary  1806,  werefole  outport  totranf- 

owncrs  of  the  Certs.    The  Defendants  proved  a  fubfe-  !""  *f<>Py  °^*»^« 

^  iodorfement  to 

quent  transfer  by  Fathin  to  Miller  ^f  one  undivided  4th  the  cuftombonfe 

part,  not  calling  it  nil  his  intereft^  made  in  September  1807,  in  Londen^  doss 

but  no  copy  of  the  indorfcment  upon  the  certificate  of  not  in^lidatc  the 

regiftry  was,  at  the  time  of  the  trials  to  be  found  in  the  ^ 

principal  office  in  Lottdon^  nor  was  it  tranfmitted  thither 

till  March  1808.    Upon  this  evidence  the  Plaintiff 

«p,n(i4tcd. 
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C^kiU  Seijt.  had  obtained  a  rule  t^  for  a  riSw  trial, 
firft,  upon  the  ground  that  the  Plaintiff  had  ufed  all  due 
diligence  to  difcoyer  who  were  the  owners,  by  fearching 
•  St  the  cuftom-hottfe  in  London  \  and  as  he  had  been  mif- 
l^d  in  his  inqairies  only  through  the  negligence  of  the 
owners,  who  had  omitted  to  procure  the  due  regiftration 
of  the  fubfequent  transfer,  it  was  not  competent  for 
them  to  ufe  a  defence  which  was  occafioned  by  their  own 
Degle£k  s  and,  fecondly,  upon  the  ground  that  there  was 
a  defed  in  the  fecond  transfer,  which,  to  comply  with 
the  terms  of  the  z€t  346.  3.  c.  69./.  15.,  ought  toilate 
that  the  one-fourth  part  was  the  whole  intereft  of  the 
vendor;  and  the  rather  becaufe  the  two  Defendants 
were  before  defcribed  as  fole  owners,  whi^  implies  that 
they  pofleffed  equal  moieties. 


Shipier J  Sttjt.  now  (hewed  caufe  agatnft  this  nile« 
The  only  queftion  is.  Whether,  at  the  time  when  this 
afiiftance  was  rendered  to  the  veflcl,  Fatkin  was  legal 
owner  i  which,  according  to  the  authority  of  Wefterdtll 
V.  Dalif  7  Term  Rip.  306.  is  fufficient  to  charge  him  1 
for  it  is  not  pretended  that  he  had  any  beneficial  intereft, 
upon  which  he  can  be  liable.  It  does  not  nece ffarilj 
follow  that  when  two  are  joint  fole  owners,  they  are 
owners  of  equal  moieties  s  and  even  if  that  were  prima 
facie  to  be  implied,  the  prefumption  here  is  rebutted  by 
the  prior  rigifter  of  a  transfer  in  1805,  of  one>  fourth 
part  from  MUler  to  Fatkin^  which  Ihews  that  Fatiin 
never  poflTefled  more  than  i-4th.  The  requiCtions  of 
the  zSt  have  been  complied  with ;  for  the  indorfemeot 
ftates  that  Fatkin  had  transferred  all  his  one-fourth  part. 
As  to  the  omtlEon  to  enter  this  transfer  in  the  regidry  of 
the  London  cuftom-hoofir,  it  is  the  duty  of  the  officers  of 
government,  not  of  the  vendor,  to  tranfmit.  the  copy 
from  the  ottt«portS|  and  to  make  the  entry  here  j  and 

their 
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their  negleQ  baanot  zStSt  the  rights  of  the  contrading 
pmies. 

CockeU  and  Runnington^  Serjts-i  in  fupport  of  the  rmle, 
relied  on  the  fuppofed  defedi  in  the  form  of  the  Jndorfe- 
ment ;  for  the  ftatute,  they  faid,  was  iaiperative  that  the 
iadorfement  (hould  exprefs  the  intereft  conveyed  to  be 
the  whole  of  the  vendor's  intereft :  and  the  requifites 
not  being  complied  with,  the  bill  of  fale  was  totally 
void.  The  legiflature  intended  that  the  face  of  the  cer« 
tificate  (hould  inftantly  (hew  whether  the  whole  property 
was  in  Britijb  fubjeAs  or  noti  and  if  the  rule  be  once 
departed  from,' it  would  open  a  door  to  fraud;  fort 
vendor  poflVfGrd  of  half  might  convey  one  fourth  part 
to  a  fubje£t»  and  the  other  fourth  to  a  foreigneri  who 
would  thereby  obtain,  as  to  this  property^  all  the  privi* 
leges  of  a  Britijb  fubjcft, 

Mansfield  C.  J.  This  cafe  muft  be  confidered  In 
fbe  fame  light  as  if  Miller  claimed  this  one-fourth  part 
of  the  (hip  agaipft  JRa/lf/i|  and  had  contended  that  for 
want  pf  a  proper  certificate  the  transfer  was  void*  In 
that  cafe,  I  think,  the  prefent  indorfemejit  muft  be  con* 
Cdered  as  fufficient :  where  the  a£l  of  parliament  con« 
templates  a  transfer  of  the  whole  (hip,  it  ufes  the  ez« 
predion  <<  all  my,  (or  our)  right,  (hare,  and  intereft  ;" 
and  it  is  plain  that  the  perfons  who  penned  the  aft  omit* 
t^d  to  provide  for  the  cafe  of  a  fale  of  a  part :  but  the 
legiflature  only  meant  that  the  indorfement  (hould  (hew 
^hat  was  the  intereft  conveyed :  for  it  would  be  impof- 
)ible  literally  to  follow  this  aft,  and  to  fay  <<  all  my  in- 
tereft," when  the  vendor  meant  to  convey  a  part  only. 


38> 
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Hbath  J.  I  am  of  the  fame  opinion.  The  great 
objeft  of  this  aft  was  to  prevent  foreign  (hips  from 
haying  the  privileges  of  Mngltjb  vcflels>  and  foreigners 
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JErom  pofleiliiig  a  (hare  in  our  (hips,  which  eojoj  tboli 
privileges.  It  was  urged  that  it  ought  to  appear  upou 
the  regifter  what  was  the  whole  amount  of  the  intereft 
of  the  feverai  parties ;  but  upon  a  reference  Jto  loimer 
vegiftersj  the  amount  ctf  their  intereft  appears. 

LAvracvicE  J*  If  the  conftnxflion  contended  fsr 
fliould  prevail;  it  would  be  impoi&ble  for  any  owner 
who  wiflies  to  fellf  to  diveft  bimfelf  of  a  lefs  property 
than  all  his  intereft  :  and  I  do  not  fee  how  the  coofe^ 
queace  would  follow  from  a  more  reafonable  interpiei 
tatioo  of  the  adt  which  has  been  objeded,  that  fo« 
leigBers  would  acquire  an  intereft ;  for  if  a  perfon  bar* 
i^g.oo(e*half,  (bould  transfer  ooe-fourth»  he  would  him< 
iielf  ftill  remain  mafter  of  the  other  fourth.  Another 
anfwer  \s,  that  if  the  objef^ion  is  well-founded|  the  fof- 
sner  transfer  from  Miliir  to  Faiiin  is  void^  and  all  M 
intereft  ftill  remains  in  Miller. 


Chambeb  J.  Nei&er  of  the  inftruments  Ihews  mor^ 
than  one4burth  part  to  have  been  conveyed  from  MilUr 
to  FatUfif  and  when  the  latter  re-conyeyss  he  re^onvejt 
onC'^ourth  part.  It  would  be  contrary  to  the  policy  of 
the  law  to  prevent  perfons  poficCed  of  property  in  (hipi 
from  dienating  any  thing  unlefs  they  (ho^d  alienite 
their  whole  intefcft*  rit  would  be  a  narrow  and  rigoroui 
conftrudion  indeed^  to  (ay  that  the  form  which  is  girea 
in  the  a£t  for  the  fale  of  all|  moft  be  the  only  form  9^ 
IpIicaUe  ^  all  cs^fes. 

i^ule  dlfchfus^ 
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'DfiwBLL  ^,  MoxoN  and  Another.  lf^ov..zs. 

nn  HE  PlaintiflTdedared  that  the  Defendant  Moxonhtimg     Upon  a  eon« 

owner,  and  the  Defendant  Biggin  matter  of  a  (hip  *>^af  to  carry  and 
]jing  «t  Carlfiamm^  aiid  srt>ottt  to  fail  for  Hull^  he  had  at  ihcro^ffion'of 
fh'eir  teqoeft  put  on  board  her  a  cargo  of  iron  aind  deal's,  the  gooda  ftill 
to  be  delivered  on  her  arrival  at  Hull  to  his  own  order^  remaining  with 
frte\f freight:  he  then  averred  that  he  configned  the  [J^^^/f°^**°^* 
goods  to  LindUy  and  Zimmerman  at  'Hullj  and  that  the      Whether  tbe^ 
vefiel  filled  and  arrhred,'bnt  that  the  Defendants-refufed  captainof  a?ef• 
to  deliver  the  goods.     There  was  alfo  a  count  in  trover;  fc>  f«nt  to  earn 
This  caufc  "was  -tried  upon  admiffions  at  the  Sittings  at  f [^<^iy  toVon^^^ 
GuiUball  after  laft  Trinity  term  before  Mansfield  C.  J.|  trad  to  carry  a 
aiid-it  appeared  that  the  owner  had  fitted  out  the  fliip  cargo  freight 
for  St.  Peter/burgi,  to  enn  freight :  but  the  captain  being  ^^^»  ^*"** 
prevented  by  ^an  emteir^o  from  proceeding  thither,  put 
into  Car1j/hammj''9fl\ctc  being  unable  to  obtain  freightyhe 
took  on  board  thefe  goods  (hipped  by  the  Plaintiff,  and 
figned  a  printed  bill  of  lading,  by  which  he  engaged  to 
dcliyer  them  "  to  order,  or  receivers  of  the  cargo,  t>r 
their  agent,  on  being  paid  freight  for  the  {aid  ^oods/* 
after  which  was  inferred  in  writing,  the  word  <<  Franco^ 
The  cargo  was  unloaded  by  the  Defendant  MMQQn^^'mho 
tendered  the  goods  upon  payment  of  freight;   which 
vas  refafed ;  and  at  the  time  of  the  trial  they  eontinucd 
in  his  pofiefllDn*     Mansfield  Q^-y  thinkiag  that  the 
Plaintiff  had  not  eftabli(hed  the  contradl  alleged  in' the 
%ft  coilnt,   direded  a  nonfuit.    The  Plaintiff  thea 
prayed  thit  be  migbt  take  a  verdi£k  on  the  count  In  tco- 
yer,agftiilft  the  Defendant  Jlf^fd^.    His  Lordibip  recol«- 
feaing  aneiepreffioo  of  Ldrd  MdmfieldCJ. -m  R^ 
y.^Jobftfm;^  5  Burr.'T&Vi.   feh^t -in  dtder  to  maintaki 
tfOvcr  there  mnft  be  an  injurious  tnnvetfioo,  -and  that 
«tre  «io&4eli^cry  was  notecimvakstt^to-^  rofiibl  to 

deliver 


S02 

i8o8. 
Dbwell 

MOXON 

tad  Another. 


CASES  IH  MICHAELMAS  TERM 

deliTcr  the  goods^  thought  the  Plaintiff  was  not  entitled 
to  recover  in  that  form  of  adioni  but  gaye  him  liberty 
to  move  to  enter  a  verdi£k  upon  that  count,  if  the  Court 
(hould  be  of  opinion  that  it  could  be  fupported*  Ac- 
cordingly a  rule  nlfi  having  been  granted^ 


CoeUt,  Claytottf  and  ManUff  Seijts.  now  ibewed  caiife. 
They  obferved,  that  if  the  Plaintiff  was  entitled  to  any 
relief,  the  Court  would  not  fuffcr  him  to  enter  a  Terdidi 
but  would  grant  a  new  tiial,  for  that  the  caufe  had  been 
ftopped  before  the  Defendants  had  gone  into  the  defence 
which  was  applicable  to  the  count  in  trover.  They  ilfo 
urged  that  it  would  be  proper  to  ftrike  the  Defendant 
Biggin  out  of  the  record.  If  the  owner  and  captain  ate 
each  liable,  yet  they  are  mafter  and  fervant,  they  are  not 
partners  %  they  are  not  both  liable  in  the  fame  refpcfi. 
If  a  recovery  be  had  againft  one  of  them,  the  other  it 
difchacged :  the  Plaintiff  may  ele£l  which  he  will  fne. 
The  teftimony  of  the  mafter  was  of  the  utmoft  impor- 
tance to  the  Defendant  MoK^n^  and  he  was  made  a  party 
to  the  fuit  only  to  exclude  his  evidence.  They  fnggeft- 
ed,  that  the  captain  being  a  ftranger  to  the  Stoedi/b  lan- 
guage, the  word  **  Franco**  had  been  fraudulently  added 
without  his  underftanding  its  import ;  and  this  infertion 
would  not  defeat  the  Defendant's  right  to  freight,  ac- 
cording to  the  authority  of  %  Atk*  31.  where  the  lender 
of  SoL  gave  a  note,  whereby  he  promifed  md  to  pay 
50A  on  demand,  but  was  held  liable  00  the  cote.  But 
if  the  fad  (hould  prove  otherwtfe,  the  Defendant  M^xon 
was  entitled  to  a  reafonable  compenfation  for  the  nfc  of 
his  (hip :  he  was  not  bound  by  this  contraft  to  carry 
freight  free,  to  which  be  was  not  privy,  and  which  it 
was  not  within  the  fcope  of  the  captain's  authority  to 
make  for  him.  The  owners  of  a  (hip  are  bound  by  tk 
lawful  contra^  of  the  mafter,  only  if  it  rdate  to  the 
ufnal  employmeut  of  th^  (hip  %  and  tbofe  who  engage 
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die  freight,  muft  take  notice  of  the  extent  of  the  cap- 
taJD's  authoritf.  Boucher  y.  Lawfin,  Abhett  1 19.  3^/^* 
Bofin  V.  Sandfordt  ibid.  Ellis  v.  Turner^  ibid.  rao. 
When  a  (hip  is  lent  out  to  earn  freight,  what  can  be 
more  inconfiftent  with  the  ufual  coarfe  of  her  employ* 
ment  than  to  contra^  for  her  carrying  a  cargo  freight 
free.  And  the  .contra£l  in  this  cafe  was  not  for  the 
freight  only,  but  fubje^ed  the  Defendant  to  the  rifle  or 
expence  of  infurance  without  any  confideration,  Cnce 
not  even  the  perils  of  the  feas  were  excepted  in  the  bill 
of  lading.  Ic  is  faid,  but  not  proved,  that  the  captain 
parchafed  thefe  goods  of  the  Plaintiff  for  a  houfe  of 
Mok$n  and  Co.  other  than  the  Defendant.  But  to  pur* 
chafe  goods  for  the  ufe  of  ftrangers,  is  an  a&  ftill  far- 
ther removed  beyond  the  limits  of  the  captain's  autho- 
rity. This  was  a  contra£l,  too,  made  without  confidera- 
tidn,  and  for  that  reafon  alfo  invalid ;  and  that  obje£iion 
would  equally  anfwer  the  count  in  trover,  which  would 
not  lie  if  the  Defendants  had  a  lien  upon  the  goods 
under  an  implied  ajfum^t  for  the  freight. 
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Shepherd  and  Bfft^  Serjts.  contri.  The  pradice  oC 
cootrading  to  carry  goods  freight  frce^  that  in  cafe  the 
confignee  do  not  receive  and  pay  for  them,  the  coo« 
fignor  may  hare  them  back  at  the  invoice  price  at  the 
port  of  delivery,  is  very  frequent  in  trade,  and  this  was 
not  a  cafe  of  fraud.  If  a  lofs  had  happened  on  the  voy- 
age, although  the  perils  of  the  fca  were  not  excepted  in 
the  bill  of  lading,  yet  inafmuch  as  the  owner  carried  the 
goods  gratttitoufly,  ic  might  have  been  queftionable  whe- 
ther he  would  be  refponfible  for  the  lofs,  in  the  fame  de- 
gree as  if  he  had  received  freight ;  but  the  mafter  having 
nodert^ken  to  bring  home  the  goods  freight  free^  and  k 
elearly  appearing  that  fuch  was  the  contra  A  which  the 
fiiipper  intended  to  make,  the  law  cannot  raife  an  im^ 
pUcd  contfaft  to  pay  freight|  to  which  it  is  clear  that 

the 
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the  fliipper  never  agreed.    Perhaps  if  the  owner  bad  ar- 
rived in  Sweden  before  the  fhip  failed,  he  could  have  an- 
BuHed  the  contra&  made  by  the  captain ;  but  the  queftion- 
BUoxoM.         18  not  whether  if  he  had  come  thither  he  would  have 
'     been  bound  by  that  contrad  to  carry  the  cargo  gratis  ^ 
but  whetheri  after  having  received  and  carried  the  goods* 
he  can  afterwards  annul  the  contrad  upon  which  the 
PiaindflF  put  them  on  board,  and  impofe  another  condi- 
tion.   This  is  not  the  cafe  of  an  abfence  of  all  agree- 
ment8>  where  the  very  putting  the  goods  on  board  would 
be  evidence  of  an  implied  contratl  to  pay  freight,  but 
here  that  prefomption  is  rebutted  by  a  pofitive  contrad^ 
which  is,  to  carry  the  goods  freight  free.    The  cafe  is 
the  fame  as  if  the  owner  litmfelf  bad  been  prefent.  For 
the  captain  is  a  general  agent  to  the  owner  in  every 
thing  that  relates  to  the  difpoGtion  and  managemeni  of 
the  (hip.     It  is  peculiarly  neceflary  that  the  mafter  of  a 
fhip  fliould  have  ample  power,  more  than  any  other  fort 
of  agent*     If  it  were  otherwife,  the  grievance  would  be 
intolerable,  for  he  is  the  only  perfon  with  whom  freighters 
in  foreign  ports  can  communicate,  to  make  their  con- 
traAs.     Freight  was  in  this  cafe  oQi;.red  to  the  captain 
.  on  certain  terms,  and  it  clearly  was  within  the  fcopc  of 
his  agency  to  accept  or  refufe  it.     If  in  ^^y  particular 
tnftance  he  exceeds  the  limits  of  bis  authority,  he  is 
liable  to  his  owner  for  the  abu(e  of  it,  but  the  CQSti »£( 
muft  ftand.    Rinqus/I  v.  DUchell^  Abhii  122.    This  is 
not  neceflarily  a  nudum  paBum.     In  many  cafes  it  may 
be  advantageous  to  a  (hip  to  take  in  goods  for  baUaft* 
But  if  a  captain  in  a  foreign  port,  wanting  ballaft,  had 
taken  in  goods  upon  an  engagement  to  carry  them  fireigtit 
free,  the  owner  cannot  afterwards  deoHuud  fr<i^  b^ 
caufe  he  thinks  the  captain  has  afied  unwifeiy.    fier 
'  fides,  any  thing  ^^hich  mores  detriment  to  tbe  PJyniffi 

is  a  good  cotilidcration.    Here  the  PUitKiffgivc^  lap  tbs 
poffcflion  of  his  goods^i  and  the  adi^nt^es  \^  ^p^  dfio^ 
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from  that  pofleffion,  and  fubjods  tkem  to  ft  rift,  which 
if  ft  detfiment^  tml  a  fofSctent  coofideratiod*  The 
owner  therefore  bad  no  right  to  detain  thefe  gooda  under 
the  pretence  of  a  contra^  far«  freight.  And  the  Plaintiff 
hftTing  been  nonfuited  on  his  count  upon  the  contraA, 
u  entitled  to  recover  upon  his  count  in  troveti  precifely 
as  if  the  declaration  had  contained  no  other :  the  mif« 
joinder^  if  anjr,  could  be  taken  adyaiitage  of  only  on  de« 
murrer,  or  in  arreft  of  judgment.  The  aAion  of  crOf  et 
clearly  lies  in  this  cafe^  although  the  traafa£lioii  ia 
founded  on  a  contrafi.  Every  cafe  in  which  the  amount 
of  wharfiagers'  dues,  or  the  right  of  ftoppage  in  iran/Uu 
has  been  coDtefted,  has  been  trover,  yet  all  thefe  cafes 
are  founded  in  contrad.  Wiierever  the  goods  arrive  in 
fpecie,  trover  is  the  proper  form  of  a£tion«  And  al« 
though  a  fimple  refufal  by  a  carrier  to  deliver  ia  not 
fuiEcient  evidence  of  a  converfion,  becaufe  the  goods 
may  have  been  loA  by  caufes  againft  which  the  carrier 
does  not  infure,  yet  a  refufal  accompanied  by  proof  of 
the  pofleflion  continuing,  is  fufBcicnt  evidence  of  a  tor- 
tious converfion,  until  a  title  to  retain  the  goods  is  fhewn^ 
Here  the  Defendant  Moxon  has  unloaded  the  goods  ;  if 
if  he  is^ot  entitled  to  freight,  trover  well  lies  againft 
him,  and  then  all  the  common  principles  applicable  to 
that  fpecies  of  a^ion  apply  here,  and  the  Plaintiff  is  en- 
titled to  recover  againft  one  Defendant  in  trover,  tbouKh 
sot  againft  the  other. 


1808. 


Mansfield  C.  J.  In  this  cafe  the  words  <<  on  pajr 
ment  of  freight"  are  printed,  and  in  the  eommcm  form  § 
the  word  <<  Franci^  was  efpecially  lofinrted,  and  it  is  Vcrf 
difficult  to  imagine  any  other  meaning  to  the  word  thaft 
that  the  .goods  (hould  f  o  free  of  fttigbt.  The  queftbn 
is.  Whether  the  Plaintiif,  having*obtatnedlhe  ufe  of  the 
owner's  (hip  without  his  confient,  the  owner  is  not  en- 
titkd  to  sk  qvataum  mfmit  lor  freight?    There  was  tm 
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confideration  given  for  the  bill  cf  lading,  the  dealt  wcie 
not  configned  to  the  owner  of  the  (hip. 

Lawremcb  J.  In  the  cafe  of  policies  why  ate  dn 
words  '*  on  goods,  or  on  (hip,"  inferted  in  the  margia 
in  writing,  although  the  printed  form  is  otherwife? 
As  to  the  extent  of  the  captain's  authority,  fuppofe  i 
butcher's  fervant  (hould  give  away  his  owner's  lauttoB 
to  perfons  who  drefs  it  and  eat  it,  would  not  the  butcher 
be  entitled  to  payment? 

Tbi  Court  were  unanimous  that  the  aAion  of  trom 
would  well  ]ie  in  this  cafe ;  but  upon  the  other  point 
they  took  time  for  coofideration. 

Upon  this  day,  the  Court  beiog  of  opinion  that  the 
circumftances  of  the  cafe  ought  more  folly  to  appevi 
direScd  that  the  Defendant  Biggin  fliould  be  ftruckoot 
of  the  record,  and  made  the 

Rule  abfolttte  for  a  new  triaL 


An  action  upon 
the  cafe  for  neg- 
ligence in  driving 
the  Plaintiff's 
carriage  contrary 
to  an  implied 
ajumfifit,  is  not 
a  demand  corn- 
log  within  the 
jiirifdiAion  of 
the  Southwark 
Court  of  Con* 
icieoce. 


LaWSON  V.  MOGORIDOB. 

nESTf  Serjt.  had  on  a  former  day  obtained  a  rule  njfi 
that  the  protbonotary  who  had  allowed  the  Plaintiff 
his  cofls  in  this  caufe,  might  review  his  taxation.  The 
afiion  was  brought  to  recover  the  fum  of  5/.  demaoded 
as  due  for  an  injury  done  to  a  new  chaife,  lent  upon  hire 
by  the  PlaintiflF  to  the  Defendant,  while  it  was  in  hii 
fervice :  the  Defendant  at  the  time  of  the  a£iion  brought 
was  an  inhabitant  trading  and  dealing  within  the  town 
and  borough  of  Southnvark  and  the  eaftern  part  of  the 
hundred  of  BrixUn^  and  within  the  limits  of  the  jurifdic- 
tion  of  the  Souih%oark  Court  of  Requefts,  as  regulated  by 
die  fL  466^9.3.  c.  87.    The  caufe  was  tried  at  tfa^ 

Sittings 
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Sittbgt  after  laft  9nm/jr  term  before  Mansfield  C  J.         .1808. 

when  1  verdift  was  found  for  the  PlaintiflF.  in  cA  da-       *    '-"  -^ 
«  »        J  Lawsom 

magesy  and  40/.  cofts.  v. 

MOGORIOOB. 

Sbepberd^  Serjt.  now  (hewed  caafe  againft  tUa  rttle» 
opon  the  ground  that  the  zQXon^  being  founded  upon 
negligence  or  misfeafancei  in  driving  the  carriage  againft 
a  poft,  contrary  to  the  alleged  undertaking  of  the  De- 
fendant to  drire  it  carefallyi  did  not  fall  within  the  p;ar- 
view  of  this  ftatute^  which  was  wholly  confined  to  debts. 
Befides,  the  Defendant  had  adopted  the  wrong  courfe : 
if  he  had  any  title  to  be  relieved,  the  proper  mode  to 
anil  himfelf  of  this  a£t  would  hare  been  by  a  fuggeftton 
on  the  record.  ' 

Beft^  Scrjt.,  in  fupport  of  the  rule,  cited  FooU^. 
Coarf,  2  Bc/1  (5*  PuL  589.  where  the  fame  objedlon  was 
taken,  but  the  Court  allowed  relief  upon  motion.  The 
diftinfiion^  he  faid,  was  this:  where  the  intent  is  to  call 
upon  the  other  party  to  pay  cods,  it  is  neceOary  to  enter 
a  faggeftion,  but  where  the  intent  is  to  exonerate  the 
party  applying,  and  the  other  party  is  not  entitled  to 
cofts  at  all^  a  motion  is  fufficient  to  take  them  from 
him. 

The  Cmsri  were  clear  that  the  caufe  of  aflion  was  not 
within  the  juriCdiAion  of  the  Court  below. ' 

Rule  difeharged. 


Vot.  I.  E  « 
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1808. 

Nt^.  jtS.  Wilson  v.  Turner* 

Offers  made  by  rpHIs  ^Kras  an  aaion  for  malicioufly  arrcfting  the 
thePUimiff'sA^  1  Plaintiff  and  hoWing  hinwto  bail  for  fcTcn  homlfeA 
torney  in  toe  *  ^  .     i^  •# ji  u 

hearing  of  a  third  ponnds.     Upon  the  trial  of  this  caufc,  at  the  Gmmbatt 

petfon  to  do  an  Sittings  after  laft  Tfinhy  term^  before  MansfiM  C.  }*i  it 
aft  relative  to  ,^^  pi oved  that  WVfin  bad  been  concerned  with  Johfifik 
which  lay  within  »°  *  couffc  of  fmuggling  trartfaaions,  dUring  which  a 
the  fcope  of  hia  debt  became  due  from  Johnfon  to  Turmti  for  which  Wdfm 
authority,  are  not  became  bail  for  Jihnfon.  A  bill  for  3^0/.  alfo  became 
dence  to  affed  ^^^  ''®°*  H^ii/oH  to  'johnfon^  which  was  paid  bf  Tumtr^ 
the  Plaintiff  with  who  had  on  that  occafion  become  bail  for  IFf^. 
foch  offer.  ^ohnfon  waa  indebted  to  Wilfon  in  the  fum  of  3000/.,  for 

th^fSTlud*^  -^^^"^Wilfin  had  arrcaed  him.  ^ohnfon  then  arretted 
been  made  to  the  JVilfin  for  100c/.;  and  Tz/rw^r  lu  a  joint-aftion  againft 
Defendant.  Wilfun  and  yhnfon^  in  February  i9o6,  artefted  n'Ufon 

for  700/.,  but  did  not  arireft  Johtifin^  for  whom  a  com- 
mon appe^irance  was  etiteifed.  In  Michaelmas  teraii 
1806,  after  haVing  been  eight  ot  nitie  months  in  prifofti 
mifih  waa  fupcrfcdcd.  Hill  aded  as  th«  attorney  in 
both  aaions,  and  proceeded  in  the  joint  a£Hon  againll 
WUfon  only,  and  not  againft  Johnfin.  To  (hew  in  whit 
fpirit  thcfe  arrcfts  arc  made,  Teague,  an  officer  of  the 
Compter  waa  called,  who  proved  that  about  two  mdmhs 
after  the  arreft  of  JTi^/f,  Hill  cztnt  tb  the  prifon,  t»Ma 
the  Plaintiff  would  not  fee  him,  and  the  witnefa  alkcd 
him,  why  Jf^iffon  waa  kept  in  cuftody  •,  Hill  replied,  if 
be  will  exchange  rcccipta  with  my  clients,  or  my  client, 
I  will  releafc  him.  BeJ  Scijt.,  for  the  Defendant,  ob. 
jeaed  that  thia  declaration  of  Hi/Ts,  not  being  accom- 
panied by  any  aft  of  his  done  in  hia  charaftcr  of  attor- 
ney,  waa  not  admiffiblc  evidence  to  aflta  the  Defendant. 
The  jury  found  a  vcrdift  for  the  Plaintiff  with  xooo/. 
damages* 
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BtfiScTJu  had  obtained  a  rule  niji to  fet  afide  thiSTerdtd^ 
on  account  of  the  admiflion  of  thexvidence  of  I£irs  con- 

verfation. 

Codeff Scrjt.  ftewed  ca«fe.  Updrr  the  ciicttinflaiices  it 
muft  be  prefnmed  that  HiU  was  atling  as  the  attorney  of 
Turner,  It  is  manifeft  he  made  this  propofal  with  a  de* 
fign  that  it  (hould  be  comnionicated  to  the  Plaintiff,  as  a 
means  by  which  he  might  attain  his  liberty.  '  This  is  ,no^ 
offered  as  evidence  to  charge  Join/on  with  afcriminal  a£k 
of  confpiracy  \  if  it  were,  it  might  not  be  admiflible :  but 
it  is  an  a£i  lying  within  the  fcope  of  the  authority  of  the 
attorney  in  the  cauf^i  who  has  a  right  to  difcbarge  the  De« 
fendant :  not  only  the  zCt  of  the  attornpy  himfclf,  but  evea^ 
the  ad  of  his  fubordinate  agent,  will  bind  the  principal  in 
a  caufe :  this  therefore  can  be  viewed  only  as  the  zQ,  of 
an  attorney  .ading  within  the  limits  of  his  authority,  and 

In  that  view  evidence  of  his  converfation  is  admiflible  to 
affedl  his  client. 

B^  Serjt.  contra.  If  this  evidence  were  admiffible  ia 
advilcaufe,  it  would  alfo  be  admiffible  in  a  ciimtnal 
court.  The  authority  of  an  attorney,  like  M  other  au-^ 
thorities,  has  its  limits,  and  it  is  clear  that  ffiV/  was  not 
aQing  within  thofe  limits*  Befides,  the  propofal  is  not 
made  to  the  Defendant ;  and  it  would  be  of  the  worA' 
confequence,  if  ihe  loofe  converfations  of  attomies,  held 
with  ilrangers,  were  made  binding  upon  their  principals. 

Cur.  adv.  vulU 

Mamsvibld  C.  J.  on  this  day,  after  recapitulating  the 
fa£ls  of  the  cafe,  delivered  the  opinion  of  the  Court* 
Soon  after  the  trial  I  had  great  doubts  whether  I  ought 
to  have  admitted  tha^  evidence,  and  after  great  confider- 
atlon  the  Court  think  it  ought  not  to  have  been  received/ 
for  as  it  was  not  accompanied  by  any  a£l,  it  cannot  be 
confidcred  at  done  by  the  order  of  Turmr  or  Johnfom 

£  e  a  I  am 


4«0 


1«6«« 


CASES  iH  MICHAELMAS  TERM 

f  l«h  ilot  ftw«te  that  any  conver&tion  of  an  attorney i 
n6t  fpoken  upon  oath,  nor  proved  to  be  aadiorized  by 
his  client,  can  bind  the  client.  f/iV/,  it  is  truie,  fpesks 
as  if  he  hid  power  to  difcharge  the  Plaintiff,  but  that 
power  he  certainly  had  under  his  general  authority.  If 
//fV/  had  gone  and  made  the  propofal  to  Wilfm^  I  rather 
think  the  eyidence  ought  to  have  been  received.  AU 
though  it  is  impoffible  not  to  believe  that  the  motive  for 
thiA  arreft  was  either  the  wi(h  to  obtain  the  reletfe  of 
"JohnfoH  from  the  debt  of  3000/.  or  mere  malice,  I  do 
not  know  that  the  Court  can  fo  far  put  themfelves  in 
the  place  of  a  jury,  as  to  fay  that  it  is  impoffible  that 
Che  caft  could  be  varied  by  the  exclufion  of  this  evi^ 
^ace ;  and  therefore  the  rule  for  a  new  trial  muft  be 

Made  abfolate. 


iVSw.  tt. 

Wbereaftatotc 
prohibits  an  ad, 
and  gives  da* 
m^gcs  for  the 
violation,  with 
cottsoffiiitv  it 
does  not  take 
away  the  Judge's 
power  to  certiff, 
under.43  •fi^'2. 
r.  6.  that  the 
cofts  are  lefs  than 
40/. 


Williams  v  Miller. 

nrHIS  was  an  a£iion  upon  the  cafe  fraifted  upon  the 
flatute  34  Geo.  3.  e.  aj.  to  recover  damages  of  the 
Defendant,  who  had  copied  and  fold  a  pattern  of  a  cali- 
co of  which  the  Plaintiff  was  the  proprietor.  Upon  the 
trial  at  GuUJhsU,  at  the  Sittings  after  laft  Trimtj  term, 
before  Mansfield  C.  J.  and  a  fpeciJ  jury,  the  Plaintiffs 
obtained  a  verdifl  with  a  (hilling  d^m^ges.  The  Chief 
Juftice  indorfeJ  upon  the  panel  a  certificate  that  the  da- 
mages did  not  amount  to  401.,  upon  feeing  which  the 
protl^opotary  refufed  to  tax  the  Plaintiff  any  more  cofts 
than  damages.  The  fird  ft£tion  of  the  ^Qt  27  Geo.  3. 
r.  38.  /  I.,  which  is  made  perpetual  by  the  34 Gm.  3., 
give's  the  Plaintiff  fuch  damages  as  a  jury  Oiall  affefs, 
together  with  bofls  of  fuit. 

Bejl  Serjt.  on  a  former  day  had  obtained  a  rule  mfi 
that  the  prothonotary  might  tax  the  Plaintiff  bit  fbU 

cofts, 
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coftsy  upon  the  ground  that  they  were  given  by  the  ftt-  t^68. 

«     Wituilis 

V, 

Sbepberd  and  Lens  Scrjts.  now  (hewed  caufe.     Thd        MiLiit. 
ftatttte  operates  nothing }  it  does  not  take  away  the^ 
Judge's  power  to  certify.     In  the  cafes  where  that  is 
circumfcribed,  the  ((at.  43  Elh.  r.  6.  .gives  the  fpecial 
exceptions. 

Beft  StTJt.  in  fiipport  of  the  rule.    The  intention  of    ^ 
the  legiflature  was  to  give  the  full  cofts  of  fuit,  for  it  is 
impoi&bl^  that  the  damages  to  be  given  for  imitating  one 
Cngle  print  can  ever  amount  to  forty  {hillingSi  and  there-  t 

fore,  unlefs  the  legifi'iture  had  intended  fpecially  to  give 
coftsj  they  would  have  left  this  fpccies  of  property  un- 
protefled.  The  ftacute  beings fubfequent  to  the  43  Bliz. 
cannot  be  reftrained  by  the  exceptions  of  ihat  zGt  i  and 
unlrfs  the  words  of  the  ftatute  are  nugatoryi  full  coils 
mud  follow  the  verdi£k.  There  is  no  inftance  in  which 
a  ftatute  having  given  cofts,  the  Judge  has  taken  them 
^way  by  a  certificate. 

Mansfield  C.J.  The  law  would  have  given  the 
a£^ion  upon  the  prohibitory  claufe,  if  the  a£i  had  not 
proceeded  to  dired  it.  The  ftatute  gives  co(lS|  but  if  it 
had  merely  faid,  <<  the  Plaintiff  fhail  recover  damages,** 
the  cofts  would  have  followed :  therefore  this  ftatute  in 
giving  the  aAiQU  gives  nothing. 

Chambbb  J.  The  Plaintiff  will  ftill  have  his  cofts» 
though  they  will  be  fmall.  The  ftatute  contains  no 
words  to  curtail  the  Judge's  difcretion  to  cenify. 

Rule  dSfi  barged. 

'  T         '      ■    ■    ■!  ■*■■'•.■■■       II      I     I  '   ■'■■I  III   ■■,— 

Note.    It  was  not  obferved  in  the  courfe  of  the  argu- 

H^ent,  that  the  ftat.  %^  Geo.  3.  r.  38.  /.  i,  in  prefcribing 

£c  3  the 
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Williams 

MlLtBR. 


the  mode  of  redrefs  to  be  purrued  for  ofivnces  com- 
mitted  in  Scot/and,  gives  damages  wiih  fuil  cofta  of 
fuit. 


^/^^a^' 


»4' 

Dower  is  doe 
of  mines  wrought 
during  the  covcf 
ture, 

Whether  by 
the  huibandy  or  ' 

By  leiTtes  for 
years,  whether 

Paying  pecuitj. 
aryrentsi  or 

Rents  in  kindf 


Stoughton  v.  Leigh. 

npHlS  was  a  cafe  direded  out  of  the  High  Court  of 
Chancery,  for  the  iJpinion  of  this  Court :  the  fads 
were  in  fubftance  as  follow. 

Join  Hanhury  was  in  his  life  time,  and  during  hit 
marriage,  and  at  his  death,  a£!uHlly  feiised  of  divai 
landed  edates,  and  of  feveral  mines  and  flrata  of  lead 
and  coal :  namely;  in  his  own  land,  a' lead  mine  and  a 
coal  mine,  neither  opened,  wti^Hight,  or  demifed.  Two 
lead  mines  and  two  coal  mines, which,  during  the  corer- 


the  mines  ar  -  ^"'^^  '^^  ^*^  demifcd  to  tenants  for  years,  reTcrving  pc- 
dcrthehhibaDdV  cuniary  rents,  to  be  paid  whether  they  did,  or  did  not 
own  land,  open  and  work  them  \  and  of  each  fort  of  thcfc'onc  bad 

Or  have  been     ^^^^  ^  ^^^j  ^^^^^  j,i,  ^^^^^^    ,,    ^,^^  xtmfiX,  who  ftill 
abfolutely  grant.  ,  /  ' 

cd  to  him  to  take  Continued  now  to  work  it ;  and  the  other  had  not  been 
the  whole  ftra-  * 
turn  in  the  land  of  others 

Such  a  gram  is  a  grant  oF  a  real  hereditament  in  fee  (imple. 

Bat  dower  is  not  due  of  rr^tnes,  or  ftrata^  unopenedi  whether  under  the  buiband's 
foil  or  under  the  f^l  of  others. 

If  land  afligned  for  dower  contain  an  open  mine,  tenant  in  dower  may  work  it 
for  her  own  benefit.  ' 

Dower  may  be  afflgned  of  mines,  either  eollt^ivcly  with  ot^cr  lands, 

Or  feparately  of  themfetves- 
It  ihall  be  afligned  by  metes  and  bounds  if  prfifticabie  :  other  wife,  either  by, 

A  proportiori  of  the  profits,  or, 

Separate  alternate  enjoyment  of  the  whole  for  fhort  proportionate  periods. 

If  the  heir,  being  of  full  age„  afiign  exceflive  dower,  be  has  no  remedy  at  law. 

If  tiieflieriif  aflign  exceffive  dower,  the  heir  may  have  ^  Jdre  faci.u  lo  obtain 
an  aflignment  dt  nwo.    Or  if 

1  he  heir  under  age  ailign  excelQvc  dower,  be  may  hare  relief  by  writ  of  adoea- 
furemtnt  of  dower. 

opened  s 
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opeoed;  a  lead  nine  and  a  coal  .rniae  which  he  had  i8o8* 

demifcd  duriog  the  coverture  to  tenants  for  years,  ten-  ^*""~  ""^^ 
deringfnqt  pecuniary  rcnt8|  but  quantities  of  the  lepd  ore  /  v. 
and  coal  when  gotten,  and  the  tenants  were  by  the  terms  I^S'Gu* 
of  their  leafes  at  liberty  to  work  or  not  to  work  thefe 
min^s :  the  coal  mine,  was  at  the  time  of  Jghn  Hanbt^f% 
deathj  and  of  this  fuit,  wrought  by  the  tenant  j  the  leafl 
mine  had  not  been  opened}  and  two  lead  mines  and 
two  coal  mines,  which  had  been  opened  and  vere 
yrronght  by  the  deceafed  himfdf  at  the  time  of  his 
death,  one  of  each  fort  of  which  mines  had,  from  the 
lime  of  his  death,  ceafed  to  be  wrought,  his  heir 
thinking  them  unprofitable  :  the  other  of  each  fort 
(he  hpir  continued  to  work  to  profit.  The  firft  quei^ips^ 
was,  whether  Jphn  Har^urf%  widow  were  entitled  to 
dpwer  of  all,  or  any,  and  wbiph  of  thefe  mines,  and  ^hat 
;he  i^idow  coubi  iplaici)  to  \^  legally  afjigned  to  hep 
thereout  as  her  dower  ?  The  deceafed  was  alfo  eptitled 
to  the  following  minerals  lying  und^r  land*  which  was 
oot  his  own,  but  wherein  he  had  purchafed  of  the  land- 
owner liberties  to  work  through  his  land :  namely,  a 
mine  or  (Iratum  of  coal,  and  another  of  lead  ore,  which 
he  had  opened  and  wrought  during  the  coverture,  and 
wa9  working  at  the  time  of  his  death,  fince  which  the 
heir  h^d  ceafed  to  work  the  lead,  but  continued  to  work 
th^  coal :  a  mipe  pr  (tratum  of  lead,  and  another  of 
cpal,  ^h|ch  he  had  not  opened  or  wrought ;  a  ipiqe  qr 
l|ratum  of  lead,  and  another  of  cqal,  ^hifh  he  had  de- 
mifed  to  tenants  for  years,  renderinjg  at  their  own  op- 
tion, which  they  might  annually  make,  either  pecuniary 
^nts  or  rents  in  kind,  commencing  from  the  time  when 
the  mines  fhould  be  wrought-  The  lead  mine  had  been 
opened  before  the  death  of  J9hn  Hanbury^  and  the  tenants  ^ 
ba^  paid  their  rents  m  ore  in  kind.  The  coal  mine  bad 
not  been  opened,  nor  was  yet  opened. 

E  c  ^  la      ^ 
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In  cafe  the  Court  fliouldbe  of  opmion,  that  the  wUoir 
W88  entitled  to  dower  in  any  of  the  cafes  raentiooed  in 
the  firft  queftion ;  the  next  queftion  for  the  opbioa  of 
the  Coart  was^  Whether  Oie  was  entitled  to  dower  of  alit 
or  any,  and  which  of  the  mines,  ftrata,  or  rents  fecopdlf 
abore  mentioned,  and  what  flie  could  legally  claim  tp  be 
afCgned  to  her,  as  her  dower  thereof  i 

Laftly,  foon  after  y9hn  Hanhtry*%  death,  the  htk  let 
the  widow  into  poflei&on  of,  and  affigned  to  her  for  her 
dower  of  a^n  eftate  called  (A),  certain  clofes  of  land,  in 
which  there  was  an  open  coal  mine,  wrought  at  a  cer* 
tain  period  during  the  corerture,  but  which  had  ceafed 
to  be  wrought  long  before  the  hulband^s  death :  and  th$ 
value  of  the  clofes  was  amply  fufficient  to  anfwer  any 
demand  of  dower,  without  regard  to  the  yal^e  of  th( 
coaU  The  widow  had,  fince  her  hufband's  death,  began 
to  work  this  mine,  and  had  retamed  thf  profit  to  her 
own  exclufire  ufe. 

The  third  and  further  queftions,  for  the  opinion  of 
the  Court,  were.  Whether  the  widow  was  inlawentided 
in  rirtue  of  her  intereft  of  dower,  or  for  any  other  rea* 
fon,  to  work  this  mine,  for  her  own  ezcluCve  ufe  and 
benefit? 

Taking  the  aflignment  of  thefe  clofes,  as  the  widow'i 
dower,  to  be  the  a£l  pf  the  heir  himfelf,  and  to  have 
been  a  mod  excefBve  aflignment  in  point  of  value,  Had 
the  heir  by  law  any  and  what  reniiedy  againft  the  dow^ 
refs,  as  againft  the  eff^Gt  of  his  own  zGt  i 

If  this  aflignment  had  not  been  his  own  afi,  but  ha4 
been  made  in  the  courfe  of  legal  proceedings  under  a 
writ  of  dower.  Would  the  heir  by  law,  have  any,  and 
what  remedy  againft  the  effeft  of  fuch  aflignuient  ? 

This  cafe  was  argued  by  Shepherd  and  Be  ft  Serje?.n(s 
on  behalf  of  the  dowrefs*  They  contended  that  mines 
in  general  are  fubjea«to  dower  like  all  other  real  pro* 

pcrty. 
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pCTty.  iThe  nle  tnay  be  thus  laid  down  t  wherercf  *a 
ptrpefml  ioheritaoce  arifea  out  of  land)  or  ia  coiii)€Qt4 
with  land^  it  is  the  fabje&  of  df»wer.  The  wife  ia  en* 
titled  to  dower  of  all  profits  <>f  land  in  which  the  hufb^nd 
waa  feifed  of  an  eftate  of  inheritance.  F.  If,  jB»  148. 
Many  things  of  a  lefs  permanent  and  fiibftantial  nature 
thao  mines  are  fubjcA  to  dower.  Springs  of  water  wese 
heM  in  the  oUie  of  Rite  v.  MUUr,  C^wp,  6 19.-  to  be  pf»- 
filsa  of  the  Is'nd.  80  dower  is  due  of  tolls  arifing  from  a 
public  iiatigable  river*  Sueleriigeyn  Ingpam^  t  Vrf.jtm. 
6s^.  If  a  man  let  landf  with  liberty  of  diggings  hia> 
wife  fliall  not  therefore  the  lefs  be  endowed  of  them. 
MMiy  of  the  cafes  put  by  Lord  CA^  1  Jn^.  3a.  m.  are  of 
thii^  not  partaking  fo  much  of  the  oatare  of  real  pro- 
pcrtyi  as  mines.  Bat  whatever  may  be  the  eafe  u  to 
fiscli  minea  as  are  nnopenedi  thofe  which  are  opened^  are 
clearly  liable  to  dower.  The  huiband  by  opening  them 
has  deftroyed  all  other  profits  of  the  land,  and  if  they 
are  not  continued  to  be  wrougbtt  they  will  be  fpoiled« 
Cla^oerings.  Clavering^  2  P.  Wmt.  389.  So  that  the 
working  of  mines  oTfce  opened  is  beneficial,  and  not  de- 
trimental to  the  inheritance.  In  Holbj  t.  Holhj^  i  Vtm, 
a  18.  the  only  difpute  was  as  to  the  quantum :  the  right 
$0  dower  of  mines  was  not  doubted.  A  leflee  for 
yenra  may  work  mines,  if  open ;  Co,  Liu*  54.  b.\  or  If 
let  for  the  purpofe  of  being  opened  \  Saunder^i  Cafif 
5  Cff.  la.^/ahd  it  is  not  wade.  2.  As  to  the  queftion 
bow  dower  (hall  be  affigned  of  thefe  mines,  the  rule  is, 
that  where  the  property  is  of  fuch  a  nature  that  a  divided 
third  part  cannot  be  given,  the  wife  is  to  be  endowed  ia 
a'fpecial  manner}  as  of  the  third  toll-difli,  or  third  part 
of  the  profits..  In  the  cafe  where  the  land  above  and 
below  the  mines  wrought  by  the  hufband  belonged  to 
another,  her  right  muft  be  the  famei  for  it  is  immate- 
xkii  to  whom  the  furroanding  laiid  belongs ;  the  qoeftioa 
pauft  Ik  decided  upon  the  mature  of  the  property  itfelf. 

Thia 
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l8o8.  This  can  only  be  confidered  at.ieal  property :  it  woqU 
go  to  th^  heir,  as  would  a  filbery,  whkh  U  clearly  fub- 
je£l  to  dower.  It  U  wholly  immaterial  whether  or  no 
the  heir  has  wrought  the  mines  s  for  fince  the  title  of 
the  dowrefs  is  derived  from  the  huibaod,  and  not  from 
the  heir,  it  cannot  be  afie&ed  bj  his  a£b  or  omifEooi. 
Upon  thefe  principles  the  widow  is  entitled  to  dower  of 
the  mines  refpe£ling  which  the  iirft  and  fecond  qneftioni 
mre  raifed.  3.  Upon  the  iaft  queftion  it  is  equally  clear 
that  the  widow  is  entitled  to  work  the  mines  in  the  land 
affigned  to  hec  for  dower,  which  were  eve|r  opened  ia 
her  hu(band*a  fife }  for  tenant  in  dower  is  tenant  for 
Ufe»  and  tenant  for  life  may  work  all  open  mines  ( or  at 
leaA  it  refts  on  the  other  Cde  to  fliew  on  what  principle 
flie  is  to  be  reftrained  from  the  pernancy  of  the  profits 
of  the  land  affigned  her.  4.  But  if  the  heir  has  hinftif 
iet  out  too  much  for  her  dower,  the  law  ghres  him  no 
remedy.  Where  dower  has  been  al^gned  by  a  goardiaq, 
or  an  infant  before  he  was  of  age,  there  the  law  gires  a 
writ  of  admeafurement  of  doiifer^  bu,t  where  the  heir 
being  of  full  age  has  hijnfelf  aflignsd  too  much,  neither 
bej  nor  his  infant  heir  (ball  ha?e  the  writ.    2  Inft.  3^8, 

Lens  Serjt.  centra*  Where  minfs  have  been  afluallf 
wlottght  as  pa^rt  of  the  eftate  of  the  ht^and,  they  maf 
perhaps  be  collaterally  fubjeA  to  dower  together  wiili 
the  reft  of  his  real  property.  But  mines  have  nearer  been ' 
affigned  as  in  their  own  nature  liable  to  dower.  The 
intereft  of  tenant  in  dower  is  a  life  eftate  only;  but  an 
incereft  which  can  enable  the  po^Ttflbr  to  work  mineii 
muft  be  an  e(|ate  of  inheritanpe,  for  it  is  an  ^Bt  of  wafte 
in  a  tenant  for  life.  The  words  of  LittUton^  J^  i^ 
<<  lands  and  tenements"  do  not  decide  the  queftion. 
Dower  is  not  due  of  every  tenement,  for  dower  doe$ 
not  lie  of  a  tenement  ft  nomine.  Kent  ▼•  Berrfy  l  £fr. 
6x1.    Lord  Coke^  x  Ipji.  2h  ^j^  epttmerates  all  the  tad- 

out 
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out  ^cies  of  property  which  are  fubjed  to  dower,  bat 
be  does  not  include  mines  omongft  them  \  and  it  is  ob- 
ferrahle  that  all  the  matters  theire  enumerated  are  the 
fubjefis  of  annual  increafe  and  renewal,  which  mines 
are  not.  Thus  a  coqimon  is  a  collateral  right,  confi(ling 
in  the  enjoyment  of  herbage  annually  renewing.  The 
profits  of  a  mill,  of  a  fair,  o£  the  cuftody  of  a  gaol,  are 
all  of  an  annual  nature.  Mines  are  only  to  be  ufed  by 
the  proprietor  of  the  inheritance ,  for  when  they  aie 
ufed*  they  are  gone.  This  resifon  is  (^iil  ftronger  in  the 
cafe  of  mines  than  in  that  of  timber,  which  is  not  the 
fuhje£t  of  dower.  Whiffitld  v.  Bnvit^  2  P.  fffmf»  142. 
tenant  for  life  was  equally  retrained  from  wade  in  both. 
No  cafe  is  cited  in  K  N.  B,  149.  to  fupport  the  aflertion 
there  made. '  A  further  reafon  why  mines  (hould  not 
be  fubje€t  to  dower,  arifes  upon  the  fecond  qucRion ; 
for  if  a  writ  (hould  iflue  to  the  (heriff  to  aiTign  dower, 
there  is  no  rule  by  which  he  could  poffibly  aflign  it.  As 
to  the  third  clafs  of  minej,  let  for  a  rent,  it  maybe 
anfwere^l,  that  where  the  demife  comprehends  under 
one  rent  different  fpecies  of  property,  fome  of  them  in 
their  nature  fubjed  to  dower,  and  others  not,  it  does 
not  follow  thiit  the  wife  (hall  be  endowed  of  one  third 
of  the  whole  rent,  which  is  partly  referred  in  refped  of 
property  not  the  fubje£t  of  dower.  As  to  the  fourth 
clafs,  where  a  man  is  not  feifed  of  the  land,  but  has 
purchafed  a  mere  privilege  to  work  a  mine  in  the  land 
of  another,  that  cannot  be  the  fubjefl  of  dower.  It  is 
a  right  not  capable  of  being  granted  in  fee  Gmple,  which 
implies  a  perpetuity  1  for  the  mineral  is  a  produce  of  the 
earth,  which  will  not  be  renewed.  It  may  be  admitted 
that  the  condu£l  of  the  heir  in  working  or  in  difconti* 
nuing  the  mines,  will  not  decide  the  queftion  either  way. 
Perhaps  the  mines  which  had  been  wrought  during  the 
<;o?erture,  and  continued  to  be  wrought  after  the  hue- 
band's  'deCeafe,  may  fall  under  a  different  predicament 

from 
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s9e9«         from  t)ie  othen.    As  to  the  cftA  of  the  affignment  by 
J-   -  -'       the  hcif  himf<Qlf|  it  is  not  to  be  taken  that  he  baa  afligncd 
p.  to  the  vidow  thefie  mines,  but  flie  has  taken  more  than 

^^'®'*  was  affigned  to  her,  and  that  to  which  (he  was  not  at  all 
entitled :  he  affigned  her  the  land,  but  did  not  intend  to 
affign  hier  the  mines  within  it.  If  land  were  affigned  in 
which  was  a  grove  of  oaks,  though  the  only  profit  of 
that  Und  would  be  in  the  timber,  the  dowrefs  could  not 
cnt«  fingle  tree.  If  indeed  the  heir  had  £imfelf  afligned 
mol!e  than  he  ought,  of  property  liable  to  dower,  it  feeitfs 
that  he  wo^ld  be  without  remedy.  2  Infi.  367. 8.  but 
.  this  is  not  a  cafe  of  actual  endowment  by  the  heir,  of  the 
mines*  The  cafe  of  Holhj  ▼•  Holky  decides  nothing,  for 
there,  although  the  widow  had  obtained  an  unfair  ad- 
vantage, the  Plaintiffs  were  willing  to  grant  her  one 
third  of  the  mines,  without  raifing  the  queilion  of  her 
right,,  which  therefore  never  came  under  the  copfidcra? 
tion  of  the  Co|irt« 

Btfi^  in  reply.  (lOrd  Colt,  is  not  an  authority  to  (heir 
ihat  at  the  time  when  he  wrote,  any  exprefs  decifiop  bad 
been  promulgated  00  the  fubje£l  of  mines.  It  is  faid  hf 
Fitxbtrhert^  N.B.  149.  that  the  wife  (hall  be  endowed 
pf  commons,  &c.  and  of  any  other  eftate  of  inheritanctt 
of  which  ttie  ha(band  was  feifed.  This  paflage  then,  as 
well  as  the  cafe  of  Holby  v.  HMy^  are  expiefs  recogni* 
tions  that  mines  aris  fubjeft  to  dower.  In  the  ^ie  of 
QUvering  v.  Ciav^ring^  the  mines  were  opened  fubfequent 
to  the  creation  of  the  e&ate  for  life.  In  the  cafe  of 
WUtJuld  V.  Bfvntf  all  the  mines  were  unopened.  Ai 
to  the  ftrata  in  another  perfon's  land,  the  huiband  ba4 
fiot,  as  it  has  been  faid,  a  mere  privilege  i  he  had  aa  SY- 
plufive  property  10  the  (Iratum,  and  a  privilege  to  go 
.  ^  through  the  furface  of  the  fupcf incunibent  land  for  the 

^orpofe  of  worlMng  it, 

1^  lifaxiruv 
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'  AtANSFitLD  C.  J.  iThe  gMne  of  the  ftntttm  maft  be 
taken  to  be  a  ptnt  in  fee  fimple*  In  the  eoorfe  of  the 
difeuflion  I  was  ftronglj  (truck  with  the  argument  Ufed 
for  the  heir,  that  Lord  Coke  has  in  i  Inft.  32.  enup:ierated ,  Llidit» 
all  the  fpecies  of  inheritance  of  which  a  Woihan  fliaU  be 
endowed :  and  I  thought  it  eiclraordlnary  that  no  tnen<* 
tioA  fliduld  be'  made  of  mines.  But  upon  referring  to 
the  paflage^  it  appears  to  be  no  enumeration  of  all  the 
things  whereof  a  woman  (hall  be  endowed.  Nothing 
like  it :  in  the  36th  (eAion,  upon  which  this  paflage  is 
a  commentarjy  Litiletcn  fays^  the  wife  fhall  be  endowed 
of  all  lands  and  tenements  of  which  her  hufband  wal 
feifed*  Lord  Cd^  fays  not  a  word  to  eiplain  what  is 
land  o^  what  is  a  tenement,  thinking  the  import  of  thofc 
terms  well  kbown  in  the  law.  But  the  intention  of  the 
pafiige  iSf  to  (he#i  that  though  all  lands  and  tenements 
are  fubje£l  to  dower,  and  aOTignroent  is  to  be  made  by 
metes  and  bounds  where  it  can^  yet  it  is  no  impediment 
to  dower  that  the  tenements  are  of  fuch  a  nature,  as  that 
they  eanhot  be  aiOgned  by  metes  and  bounds ;  but  in 
Chofe  eafes  it  flisll  be  alTigned  as  well  as  it  can  be,  as  by 
the  third  toll  difli  of  a  mill,  or  the  like.  In  the  pro-i 
ceding  chapter,  which  is  of  tenant  by  the  curtefy,  Lit^ 
tleioH  does  not  menlion  of  what  the  wife  mud  be  feifedi 
and  Lord  Coli^  29.  b.  fpeaks  of  lands  only,  but  £.////«- 
fon^f  52.,  fpeaks  of  tenements.  The  words  in  both 
tafes  mult  receive  the  fame  expofition :  and  it  is  only 
neccflary  to  fee  whether  this  fpecies  of  property  be  land 
or  a  tenement.  C^Mjf/i,  and  the  other  digefts  which 
have  been  cited,  only  follow  the  words  of  Co.  Liti»^ 
the  reafon  of  whofe  authority  is  above  ftatcd.  In  the 
cafe  of  trees  there  is  a  profit  in  the  (hade  and  pannsgei 
but  in  the  cafe  of  a  mine,  the  working  It  is  the  only  mode 
in  which  it  can  be  ehjoyed. 

Afe- 
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1  to9«  A .  lecood  trgtttncat  wu  |ipyed  on  behalf  of  the  hek, 

whieh  th^  Coon  ^efuifed^  thintiog  ihe  Cafe  fufficientlj 
clear. 


ffroveoiiTOH 


Tii  Omrt  certified  to  the  High  Coart  of  Chancery 
diat  their  opinion  upon  the  queftioni  ptopofed  to  dw% 
irifing  froni  the  firft  and  fecond  ftaftencnts  in  the  cafe, 
wiu»  that  the  widow  of  Jtbm  HmfAufy  waa  dow^ble  of 
all  his  itiinea  of  lead  and  coil,  aa  well  thpfe  which  wen 
in  hie  own  limded  eftatea  as  the  mines  and  ftrata  of  lead 
Of  lead  ore  and  coal  in  the  lands  of  other  perfons,  which 
had  in  hSt  been  open  and  wrought  before  his  deathy  and 
Irherein  he  htd  an  eftate  of  inheritance  during  the  co* 
^trtitre }  and  that  her  right  to  be  endowed  of  them  had 
no  dependance  upon  the  fobfequent  continiiancci  or  dif- 
contioQance  of  working  them,  either  by  the  hufband  ia 
bil  Ufetimt,  or  bj  thofe  claiming  under  him  fince  his 
death. 

They  thought  too  that  her  right  of  dower  of  foch 
mines,  &c  could  not  be  in  any  t^fpefk  afieded  by  leafes 
made  by  die  hufband  during  the  coverture  $  but  if  anj 
of  the  ezifting  leafes  for  years  were  made'by  the  hufbiad 
before  marriage,  then  the  endowment,  (if  made  of  die 
mines,)  muft  be  of  the  reretfions  and  of  the  rents  re- 
ferred by  fiich  leafes  aa  incident  to  the  reverfions;  ui 
wjiich  cafe  they  thought  the  widow  would  be  bound  (b 
long  as  the  demifes  continued,  to  take  her  fhare  of  the 
renders,  whether  pecuniary  or  otherwife,  according  to 
the  terma  of  the  refpeAive  refervations.    They  were 

(alfo  of  opinion  that  the  widow  was  not  dowable  of  any 
of  the  mines  or  ftrata  which  had  not  been  opened  at  all| 
whether  in  leafe  or  not. 
In  alEgning  the  dower  of.  Mr.  Ibnktrfs  own  huih 
the  (heriflFmuft  eftimate  the  annual  Talue  of  the  open 
mlnca  therem  aa  part  of  the  Talue  of  the  eftatea  of  which 
the  widow  ia  dowable  i  but  it  was  not  abfolutely  neceflary 

that 
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^t  be  ihottid  affign  to  her  any  oF  the  ofien  mines  thetn^ 
felvet^  or  any  portions  of  them.  The  third  part  in  valae 
which  he  (hotild  kflign  to  het  might  confift  wholly  of 
land  let  out  by  mefles  atid  boilnd^i  atid  containing  none 
of  the  optn  mioes.  ,Or  he  might  incliide  any  of  the 
mines  themfelvcs  in  the  affignment  tb  the  Widbw^  de« 
fiprifiing  them  fpecificaiiy  if  the  particular  lands  in  which 
tkef  lie  Ihould  nbt  allb  be  affigned }  but  if  thofe  lands 
flioold  be  included  in  the  affignment,  the  t^n  minetf 
%richin  them  might,  but  were  not  decefflrily  to  be  fo  de« 
fcribed,  being  part  of  the  land  itfelf  Which  was  affigned  ^ 
and  as  the  working  of  open  mines  was  not  wafte,  the 
tenant  in  dower  might  work  fuch  mines  for  her  own  ex- 
cluBve  profit.  Or  the  ihertiF  might  diride  the  enjoy* 
meat  and  perciKption  of  the  profits  of  any  of  the  parti- 
ctllar  mines  as  after  mentioned. 

In  regard  to  the  mines  and  (Irata  which  Mr.  Hanhurf 
h^d  in  the  lahds  bf  otheir  perfonsi  tliey  were  of  opinion 
that  it  was  not  nfeceffary  that  the  (bbriff  (hould  divide 
each  bf  the  niine^  or  (Irata  ;  but  he  might  affign  fuch  t 
number  of  them  as  might  amount  to  one-third  in  value 
of  the  whole,  or  he  might  proportion  the  enjoyment  of 
fuch  of  theih  as  he  fliould  think  neceflary,  fo  as  to  give 
each  a  proper  (hare  of  the  whole. 

If  the  divifion  of  an  open  mine  could  be  made  by 
inetes  and  boundsi  as  lands  are  required  to  be  divided, 
without  preventing  the  parties  from  having  the  proper 
•enjoyment  and  perception  of  the  profits,  they  thought 
that  mode  (hould  be  adopted )  but  as  the  property 
feedied  to  them  to  be  incapable  of  a  beneficial  feverance 
ill  that  way^  they  thought  the  cafe  analogous  to  fi>me  of 
thofe  ftatcd  by  Lord  Coke^  i  Infl.  32.  ii. ;  wherein  it  is 
held  that  the  (heriflP  may  make  the  affignment  in  a  fpe« 
cial. manner)  and  that  therefore  he  might  fo  proceed 
with  refpe£l  to  the  mines  in  queftion.  They  found  no 
authority  however  eftabli(hing  any  prcciie  mode  of  di- 
viding a  mine,  nor  could  they  point  out  any  that  might 
7  aot 
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ttot  be  tttended  with  iHcoaTenietice  ;  bat  if  tfae  fltetiC 
WM  to  make  the  affignmentt  they  thought  he  mi^ 
hwfttllj  execute  hu  duty  by  dire£ling  feparate  alternate 
eojoymeiit  of  the  whole  for  (hort  pcriodsi  proportkmcd 
to  the  (bare  each  had  in  the  fabjeft,  or  by  giying  the 
widow  a  proportion  of  the  profits. 

In  anfwer  to  the  laift  qoeftion  propofed  to  themi  diej 
were  of  opinion  that  the  widow  was  entitled  to  work  for 
her  own  exclHfire  ufe  the  open  mine  within  the  dofe 
that  had  been  affigned  to  her  without  any  exception  o( 
the  minei  for  her  dower  of  one  of  the  eftatesy  notwith* 
ftanding  the  excefs  arifing  from  the  omii&on  of  foch 
exception  \  and  inafmuch  as  the  afiignment  was  the  aA 
of  the  heir  himfelf,  being  of  full  age  at  the  time*  dicy 
thooght  he  had  no  remedy  at  law  againft  the  dowrcA 
for  avoiding  the  confequences  of  that  z6t^  Had  he  been 
under  age  at  the  timCi  he  might  have  had  relief  by  wrrit 
of  admeafurement  of  dower }  or  had  the  affigoment  been 
made  by  the  flieriff  in  execution  of  a  judgment  in  dower, 
the  heir  might  have  had  u/dre/adai  to  obtain  an  affigi* 
•  ment  de  navom 


REGULA     GENERALIS.    • 

It  is  ordered,  That  from  hencefertht  on  all  fpeeisl 
arguments  to  be  heard  in  this  court,  the  paperJioolB 
fliall  be  delivered  to  the  Lord  Chief  Juftice  and  the 
other  Judges,  two  days  (exdufive  of  the  day  of  fedi 
delivcryi)  before  the  day  on  which  the  fanse  IhaU  hate 
been  kt  down  for  argument. 

J.  Mansviexa 
S.  Lawrrnce. 
A.  Chauvrr. 
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HiNDLE  V.  O'Brien/  JtM.%^n 

^HEPHERD  Serjt.  had  in  the  laft  term  obtained  a     Where  ufuriouf 

rule  «i|ff  to  fet  afide  the  judgment  which  bad  been  f^c»"tie8  have 
^..,."  ^  '  ,        been  adted  on, 

figned  in  this  cafe  upon  a  warrant  of  attorney,  and  to  ^^^  ^^^  ^^^^ 

reftore  the  fum  of  269/.  lOf.  6i.  which  had  been  levied  partly  paid  by 
under  an  execution  thereon.    The  Defendant  had  given,  ^^c  borrower,  the 
for  various  fums  borrowed  of  the  Plaintiff,  bills  and  pro-  ^^  a^udemcnt 
miibryjDOtes,  with  ufurious  premiums.     The  parties  at  and  execution, 
length  dated  an  ufurious  account,  and  the  Defendant,  to  but  upon  the 
Secure  the  payment  of  the  whole  by  inftalments,  gave  *^'*"**  ^^  ^^^  ^** 
bills  payable  at  fta|ed  periods  and  a  warrant  of  attorney,  ^   thet>Hn. 
in  exchange  for  which,  the  Plaintiff  gave  him  up  his  ori-  cipal  and  legs) 
ginal  bills.     Upon  the  Defendant's  failure ''to  pay  the  fe-  intereft* 
cond  inftalmcnt,  the  Plaintiff  entered  up  judgment,  and 
f  ued  out  execution* 

^  Ltnt  Serjt.,  in  (hewing  caufe,  prayed  that  the  Court 

wrould  enable  the  PlaiiTtiff  to  try  the  ufttry  ia  aa  aAioa 

VOL.L  Ff  (It 
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inferted.  In  Luke  t.  Harris^  BL  1265.  Blackfim). 
was  not  fatisfied  of  the  proprietj  of  the  pradice,  though 
it  was  in  thilt  inftance  allowed.  Even  if  it  is  regulari 
Ihe  pra£lice  ia  of  Tcry  late  date,  and  it  cannot  make  the 
ancient  courfe  of  law  improper,  which  has  prevailed  for 
fo  many  ages.  Befldesi  the  Court  have  no  jurifdidion 
to  give  cofts  in  this  cafe,  for  there  are  no  coda  in  die 
adion. 


Heath  J.  Ever  fmce  the  cafe  of  Luke  ▼•  Harru,  the 
ofage  has  been  to  infert  the  nifiprius  claufe  in  the  writ 
of  fummons. 

Lat^RENCE  ^.  The  qaeftion  is,  whether  It  is  not  fit 
and  reafonable  that  thefe  gentlemen  (hould  be  paid  their 
elpences  of  coming  up  hither,  and  whether,  if  the  de* 
knandant  refufes  to  pay  them,  the  court  will  compel  them 
to  be  fworo,  or  whether  in  that  cafe,  they  may  not  take 
their  own  courfe,  to  be  fworn  or  not,  at  their  periL  The 
cafe  of  Luke  v.  Harris  was  very  much  debated  and  coo- 
fiddred. 


The  Court  determined  that  they  would  not  compel 
the  knights  to  be  fworn,  vnlefs  the  demandant  wouM 
nnderuke  to  pay  fd  much  for  their  expences  as  tbepn>- 
thonotary  (bould  award. 

The  demandant  then  gave  Ihe  uadertakii^  re^joired^ 
and  the  knights  were  fwom# 

The  Court  rcfufed  to  grant  the  expencef  of  the 
Aevff/ 
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Lord  Dormer  v.  Knioht*  ^^h.  %6. 

/COVENANT,  to  recoTcr  the  arrears  of  an  annuity  of     Prpvlfo  that  an 

SooLperatm.  granted  to  the  Plaintiff  for  the  ufc  of  annuttyfliould 
Ills  lifter  the  Defendant's  wife.    The  Defendant  pleaded  ^^u] j  affocilte 
another  deed  executed  by  the  Plaintiff,  by  which  it  was  continue  to  keep 
covenanted'  that  if  the  Defendant's  wife  (hould  M  affo-  company  with, 
'«  ciate,  continue  to  keep  company  with^  or  cohabit,  or  ^Hm^JJiy  corrc- 
««  airoinally  correfpond  with  J.  jF.,"    the  annuity  of  fpon^j  ^i(^  y,  j?. 
800/.  (hould  ceafcy  and  inftead  thereof  the  Defendant  All  interconrfe 
fliould  be  compellable  to  pay  an  annuity  of  400A  only,  whatew,  though 
and  that  (he  did  afterwards  affociate  with  y.  jP.,  by  which  ^^^^  -^  within 
the  annuity  was  reduced  to  400A'  The  replication  de-  the  terms  of  the 
nied  that  (he  had  affociated  with  J.  F.    Upon  the  trial  ^^^^ 
of  this  caufe  at  the  (ittiogs  after  iaft  Michaelmas  term» 
before  Mansfield  C.  J«»  feveral  witneffes  proved  that  Mr. 
F.  had  frequently  galled  at  the  houfe,  and  had  left  his 
card,  like*  any  other  vi(itor :  he  had  fometimes  been  ad- 
mitted ;  but  the  wjtneffes  had  never  feen  any  improper 
behaviour  in  him,  nor  any  appearance  of  levity  in  the 
lady.     Upon  this  evidence  Shepherd  contended  that  he 
was  entitled  to  recover  the  whole  annuity  of  8oo/. ;  but      ^ 
Mansfield  C.  J.  thought  it  was  the  meaning  of  this  decd^ 
that  there  (hould  be  no  communication  whatever  between 
the  .parries,  and  that  if  the  innocent  vifiting  fworn  to  had 
taken  place,  the  annuity  was  reduced  to  400I. per  anaumi 
and  under  his  dire^ioii  the  jury  gave  a  vcrdi£l  for  the 
^rtears  of  the  annuity  of  400A  only.  / 

Shepherd  Serjt.  now  moved  for  a  new  trial,  upon  the 
ground  that  the  damages  were  too  fmall,  contending  that 
the  aQsci'ition  intended  by  the  deed  was  a  criminal  inteiw 
couife,  and  ftating  circumftances  from  which  he  believed 
thit  upon  smother  trial  the  fufpicion  of  criminal,  inter* 

F  f  3  couiib 
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1809. 

Lord  Dormer 

V. 

Knioht.  . 


courfe  even  before  the  reparation  would  appear  to  hire 
been  unfounded. 

Tbe  Court  were  clear  that  this  deed  had  received  i 
perfe£lly  right  conftru£lion  }  for  it  appeared  by  the  cvi- 
dencCy  that  fliort  of  criminal  intercourfey  Mr.  F.  was  a 
fufpc£led  perfon.  *  The  words  of  the  deed  were  as  gene- 
ral as  could  be,  and  went  much  further  than  the  mere 
exclufion  of  criminal  cohabitation :  the  intf  ntion  was,  to 
put  a  ftop  to  all  intercourfe  whatever  between  thefe  two 
perfons.  The  receiving  a  man^s  viGts  whenever  he 
chufes  to  call,  is  aflbciating  with  him.  The  parties  had 
chofen  to  exprefs  themfelvcs  in  thofe  terms,  and  the 
words  muft  receive  their  common  meaning  and  accep- 
tation. 

The  Court  refufed  the  Role. 


Jan,  s6. 


If  a  recovery 
do  not  pafs  with- 
in the  term  in 
which  the  dedi* 
fftus  recites  the 
writ  of  fummons 
to  be  returnable, 
it  will  not  fuflRce 
to  indorfe  on  the 
renewed  dedimus 
a  return  purport- 
ing to  be  made 
by  the  commif- 
iioners  who  re- 
turned the  former 
writ»  without 
baving  their 
a^ual  figuature. 


B£ViR,  Demandant.    Robbins,  Tenant.   Beech, 
Vouchee. 

r^OCKELL  Seijt.  moved  that  a  recovery  might  paft 
under  the  following  circumftances.  *  A  writ  of  dtH* 
mus  pQtefiatem  was  fued  out,  tefted  the  6th  of  Novembert 
and  reciting  tbe  writ  of  fummons  to  be  returnable  in 
Michaelmas  term.  Two  of  die  commifTioners  named, 
on  the  25th  of  November^  within  tbe  term,  ftgned  the 
caption,  and  the  return  of  the  dedimus^  and  made  the 
ufual  affidavit  of  taking  the  acknowledgment  of  the  war- 
rant of  attorney^but  the  documents  were  not  tranfmitted 
to  London  Toon  enough  for  the  recovery  to  pafs  before 
the  laft  day  of  the  term.  The  curfitor  then  iffiK<i 
a  fecond  writ  of  dedimus  poteftatem^  ufually  called  a 
renewed  writ,  which  was  tefted  the  19th  of  Novem* 
biTf  and  recited  the  writ  of  fummons  to  be  returnable 
in  this  term.    The  folicitor  attended  with  this  writ  at 

the 
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the  Judges'  chambers  for  his  allocatur:  when  it  appeared 
that  no  return  was  indorfed  thereon,  and  upon  this  de- 
itOt  being  pointed  out,  he  foon  after  brought  it,  haying 
a  return  indorfed  thereon,  the  fignature  of  the  commif- 
doners  reGding  in  the  country  who  had  returned  the 
former  writ,  having  been  flnce  fubfcribed  to  it  in  Lon^ 
don  \  and  it  was  dated  to  be  an  ufual  practice,  when  a 
recovery  does  not  pafs  in  the  term  in  which  the  writ  of 
fummons  is  returnable,  and  it  is  intended  to  pafs  it  in  a 
fubfequent  term,  for  which  the  fame  writ  oi  dedimus po^ 
tejiatem  will  not  fufiice,  that  in  order  to  fiive  fees  to  the 
parties,  the  deputy  curfitor  takes  back  the  firft  wrif^ 
which  is  then  filed  with  the  clerk  of  the  king's  fines,  and  . 
liTues  a  new  writ,  upon  which  the  folicitor  employed  en- 
dorfes  a  return  purporting  to  be  made  by  the  commif* 
fioners  who  returned  the  firft  writ.  The  curfitor  thea 
annexes  the  fecond  writ,  fo  returned,  to  the  warrant  of 
attorney  and  afHdavit|  and  thereupon  the  recovery  has 
pafled. 


4^9 


The  Court  refufed  ro  fanfbion  fo  irregular  a  proceed* 
iog;  and  Cockell 

Took  nothing  by  his  motion. 


RucKER  V.  Palsgrave. 


Jan.%t* 


npHIS  was  an  a£lion  upon  a  valued  policy  of  infu-      Payment  of 

ranee.  The  Defendant  paid  into  court  ^ol.  per  cent,  money  into  Court 
Upon  the  trial  of  this  caufe  at  Guildhall  before  Mdnf^    ^     V  ^  j^^^ 
field  C.  J.,  Shepherd  Serjt.,  for  the  Plaintiff,  contendedi  upon  a  valued 
that  as  the  contrail  admitted  the  value,  and  as  the  pay-  policy  fs  not  aa 
ment  of  money  into  court  admitted  the  contraft,  the  ?<J«n»ffi<>n<>f* 
Defendant  had  made  an  admiflion,  which  fomilhed  at  ^^         '* 
leaft  z  prima  facie  cafe  for  the  PlalntifF,  of  a  total  lofs  to 
F  f  4  Um 
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the  amount  ifffured  ;  and  that  it  was  incumbent  on  tba 
Defendant  to  (hew  that  the  lofs  was  lefs  than  the  whole 
value  in  the  policy.  Mansfield  C.  J.  was  of  a  contrary 
opinion,  and  the  Plaintiff,  having  no  other  evidence,  wtt 
nonfuited. 

Shepherd  now  moved  to  fet  afide  the  nonfait,  and  entet 
t  verdict  for  tlie  Plaintiff  for  the  whole  aniomnt  of  the 
value  in  the  policy,  or  at  lead  that  ,the  Plaintiff  might 
have  the  benefit  of  a  new  trial* 

Xhe  Court  were  unanimous  that  the  Defendant^  role 
was  merely  an  admiffion  that  a  lofs  of  30/.  per  cent,  bad 
been  fuftained,  and  no  more«  and  refufed  the  appU- 
^tion. 


Jan*  a;.' 


Paton  V.  Winter  and  Another. 


If  upon  a  bill     HpHIS  was  a  fpecial  aQion  upon  the  cafe,  in  which  the 
being  prcfcnted      ^   declaration  Rated   that  the  Plaintiff  was   lawfully 


eing  prcfcnted 
for  acceptancci 
the  payee  alters 
it  as  to  the  time 
of  payment,  and 
accepts  it  fo  al 
tered,  be  vacates 


pcfTc  (Ted  of  a  bill  of  exchange  drawn  by  T.  WdU  upon  die 

Defendants  for  forty •»  fix  pounds  fix  (hillings  and  fixpeoce, 

and   payable   one  month  after  the  date  thereof  to  his 

own  order,  and  which  bill  had  been  duly  indorfed  and 

the  bilf'as  againft  delivered  by  T.  WelU  to  R.  Stafford^  and  by  R.  Staford 

the  drawer  and      to  the  Plaintiff,  and  the  Plaintiff  was  lawfully  entitled 

indovfcrs-  ^^  receive  the  money  therein  fpccified  when  it  (hould 

But  if  I  he  holder  ,  .  j-.i.  .ri^L 

acqwicfcesinfuch  become  due,  according  to  the  tenor  thereof;  that  he 

caufcd  the  bill  to  be  prefentcd  to  and  left  with  the  De« 
fendants  for  their  acceptance,  and  that  they,  contriving 
twccn  the  holder  ^^  ^"i*^^^  ^^^»  *"^^  *o  render  the  bill  void  and  invalid, 
and  acceptor. 

The  keeping  the  bill,  and  prefenting  it  for  payment  at  the  deferred  period*  il 
proof  of  fuch  acquiefcence. 

And  the  holder  cannot  afterwards  maintain  an  aQion  on  the  cafe  aga^ft  the  ac* 
ceplor^  for  thereby  dcUroyiog  thd  buL 

sod 


alteration  and 
acceptance*  it  is 
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Md  to  deprive  him  of  the  fecurity  oF>  and  means  of  com- 
pelling payment  thereof  from  the  draWer  and  indorfer  in 
the  event  of  the  bill  being  and  remaining  unpaid  by  the 
Defendants,  afterwards,  and  whilft  the  bill  fo  left  for  ac- 
ceptance was  in  their  cuftodyi  wrongfully  and  without 
the  licence  or  confent,  and  againft  the  will  of  thePhintifFy 
or  of  the  faid  T.  Wells^  or  R.  Stafford^  defaced,  erafedy 
altered,  and  made  it  void,  by  then  and  there,  after  the 
bill  had  been  ifliied,  negociated,  and  put  into  circulatipn, 
erafing  the  word  one,  and  fubftituting  for  it  the  word 
two,  thereby  erafing  and  altering  the  period  at  which  the 
bill  was  made  payable,  from  one  month  to  two  months  \ 
whereby  the  period  for  payment  was  altered  and  re« 
tarded,\  and  th^  bill  rendered  null  and  void  :  he  further 
averted,  that  although  the  Defendants  did  accept  the 
bill  fo  altered  and  defaced,  at  fuch  altered  and  enlarged 
period,  they  did  not  pay  the  fame,  either  at  the  expira* 
tion  of  the  period  at  which  the  bill  became  doe  according 
to  its  original  tenor  thereof,  or  at  the  expiration  of  the 
period,  at  which  they  fo  accepted  the  fame,  or  at  any 
other  period;  whereapon  the  Plaintiff  required  T.  Wills 
and  R*  Stafford  rcfpedively  to  pay  the  fame,  and  averred 
that  tbey  refufed  on  account  of  fuch  defacing  and  alte« 
ration  and  avoidance  ;  and  that  the  Plaintiff  had  not  any 
a^aos  of  compelling  either  Wells  or  Stafford  to  pay  the 
fame ;  and  that^he  had  loft  the  money  therein  fpecified, 
and  all  value  for  the  fame.    There  was  alfo  a  count  in 
trover. 


1809. 


Upon  the  trial  of  this  caufe  at  Gnildhall  before 
Cbarnbr4  J.  at  the  fittings  after  laft  Trinky  term,  the  fa£ts 
alleged  in  the  declaration  were  proved,  with  this  additions 
'that  the  Plaintiff  received  the  bill  after  the  alteration  and 
acceptance,  andlod^^ed  it  with  his  bankers,  who  prefented 
it  for- payment  at  the  end  of  the  two  months,  when'it 
wa^  refufed  by  all  the  parties.    It  did  not  appear  whethet 

the 
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the  Plaiotiff  knew  of  th«  alteration  or  not.  The  jurf 
found  a  verdi£l  for  the  Plaintiff'  upon  the  fpecial  coontj 
and  for  the  Defendant  upon  the  count  in  trover,  with 
liberty  for  the  Defendant  to  move  to  fet  it  afide,  and  en- 
ter  a  nonfuit,  upon  the  ground  that  the  aAion  could  not 
he  fupported. 

Accordingly  Runmingtdn  Serjt.  having  in  Mich^lmas 
term  laft  obtained  a  rule  mfi^ 

Sbipheri  Serjt.  now  fliewed  caufe.  He  admitted  that 
a  drawee  may  make  a  partial  or  limited  acceptance,  or 
may  makcj  as  it  were,  a  new  bill,  with  the  confentof  all 
the  parties.  But  it  did  not  therefore  follow  that  the 
Defendant  fliould  not  be  liable  to  make  good  the  damage 
which  he  had  occafioned  to  the  holder  of  a  billy  by  alter' 
ing  it  without  fuch  confent.  In  this  cafe  no  fuch  con- 
fent  could  be  prefumed,  for  the  acceptor  returned  the  bUl 
without  apprifing  the  holder  of  ths  alteration  he  had 
made,  and  the  bill  was  laid  by  without  obfervatioo  undl 
the  time  of  prcfenting  it  for  payment ;  when  the  drawer 
properly  refufed  to  pay  it,  becaufe  it  was  not  the  bill 
which  he  had  iffiied.  This  want  of  notice  had  deprired 
the  holder  of  his  remedy  againft  the  drawer  and  indorf* 
crs;  to  whom  he  might  immediately  have  rcforted,  if  he 
had  been  informed  that  the  acceptor  would  not  pay  the 
bill  till  the  end  of  two  months. 


Jtunnington^  in  fupport  of  the  rule,  contended,  i.that 
d)is  a£lion,  which  he  faid  was  prim^  imfreffiwisf  could 
not  be  fuftained  $  inafmuch  as  the  Defendant  had  not 
deftroyed  the  bill  by  his  alteration  of  it ;  but  on  the  con* 
trary,  was  liable  upon  his  acceptance  of  it|  and  that 
therefore  the  Plaintiff*  had  his  afiion  on  that  contrad, 
and  no  other  remedy.  A  drawee  was  not  bound  to  ao« 
tept  according  to  the  terms  in  which  the  bill  was  origt« 

nally 
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nail  J  drawn,  but  he  might  partially  accept  it  for  lefs  1809* 

than  the  whole  amount,  Wegerftoffe  v.  Ketne^  I  Str.  2 1 4. 

and  Petit  r.  Ben/on^  Comb, ^^2*  or  conditionally  In  certain 

events,  Mafon  ▼•  Hunt^  i  Doug.  297.     Julian  t,  Sho^ 

irooke,  2  IVi/f.  9.     Smitb  t,  Abbott^    2  Htr.  1152/  or  to 

pay  at  a  time  future,  fTaltfr  y.  Atwood,  i  v Med.  igo» 

If,  aa  between  the  holder,  and  the  drawer  and  indorfert, 

the  bill  was    dcftroyed   by  the  alteratiooj  the  bolder 

might  have  refufed  to  receive  the  bill  with  this  acceptance 

on  it ;  but  the  acceptor  thereby  entered  into  a  new  4Mi- 

tra£2,  which  he  was  bound  to  execute,  and  tm  wUch  the 

holder  had  become  party^  by  ic^eivkig  and  keeping  the 

bill  thus  accepted.    The  cafe  of  Price  v.  Stutft  mentioned 

in  JUMoft  Uk.  2.   c.  \o.  f.  28.  is  a  decifion  fully  in 

fMHit:  for  there,  a  bill  drawn  payable  on  the  ift  of  Ja^- 

nuarji  was  accepted  to  be  paid  on  the  ift  of  March:  the 

holder  ftruck  out  the  firft  of  Marcb^  and  put  in  the  I  ft 

of  January ;  and  when  it  was  due  according  to  that  datfy 

he  prefented  it  for  payment,  which  the  acceptor  refufed  ; 

whereupon  the  payee  ftruck  out  the  lA  of  January^  and 

reftored  the   ift  oi  Marcb^  and  recovered  in  an  adion 

brobght  upon  that  acceptance,  as  the  cafe  is  underftood 

by  Buller  ].    Mafttr  v.  Miller^  4  T.  R.  336.     So,  in  this 

cafe,  whatever  defence  this  alteration  might  have  afforded 

to  the  drawer ;  yet  as  between  thefe  parties,  the  bill, 

after  the  acquiefcence  of  the  Plaintiff,  continued  valid, 

and  payable  at  the  deferred  period* 

Tbi  Court  were  of  opinion  that  the  Plaintiff,  by  keep- 
ing  the  billj  had  acceded  to  the  alteration,  and  had  dif- 
charged  the  drawer :  but  upon  the  other  point,  Law* 
renci  J.  obferved,  that  in  Mq/ler  v.  MUUr^  three  Judges 
againft  Bullir  J.  thought  there  muft  have  been  fome  mif- 
take  in  MQlloy\  account  of  that  decifion,  or  that  th^  cafe 
was  not  law  (  and  that  Lord  Kenjon  C.  J«  held  that  the 
cafe  did  not  confliA  with  Mafler  v.  MilUr^  becaufe  there 

the 
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the  accq)tance  only  was  altered^  but  there  was  no  alter<% 
atioii'  of  the  bill  itfelf :  in  Mafler  v.  Miller  it  was  held 
that  an  alteration  made  in  the  bill  vitiated  the  bill  agaioft 
WiNTiit.       all  parties. 

Rule  abfolute  {a). 

U)  It  was  not  fi^gefted  up-     new  ftamp.  was  necdTary  fo^ 
•D  the  argument*  whether  a     the  bill  thus  altered. 


V. 


Jan.  31-  StEEX.  V.  CaMPBELL. 

If  the  Engllfh  JDEST  Seijt.  had  obtained  a  rule  njfi  to  fet  afide  the 

noikeatthcfoot  proceedings  on  account  of  an  inegularlty  in  the 

o  *^"?"J^°  .^^  Englj/b  notice  at  the  foot  of  the  common  procefs.    The 

the  Defendant  to  writ  was  tefted  on  the  28th  of  November  in  the  49th  fcar 

appear  Rt  a  re-  ^  of  his  majefty's  reign,  and  was  returnable  in  8  days  of 

turn  day  in  an  ^t.  Hilary  i    but  the  notice  required  the  Defendant  to 

impoffiblc  year,  -^    ,           _    ,         r  *sr                «   « 

it  18  not  foch  an  aPP«*'^  «»  '»«  *0*  ^^7  <>f  J^UMry  1808. 

irregularity  for  * 

which  the  Court       shephtri  Sent,  now  (hewed'caufc.    In  the  cafe  of  Iht 
will  fet  afide  the         ,,.  ,  ,         «-  „  ^  .  -        ,     .     . 

pioceedifigs,         ^*  ^S^^*^*  7  ^*  ^'  63.  a  notice  to  quit  at  Ladyday^  which 

will  be  in  the  year  17951  being  delivered  after  that  daf, 

vas  held  a  good  notice  to  quit  at  Lady-day  1796.    EUist 

V.  Parrot,  BameSf  425.  'Tp^the  procefs  was  fubfcribol  a 

notice  to  appear  on  the  26th  of  Jftnef  not  faying  in  what 

year,  and  it  was  held  fufficient :  the  naming  an  impof- 

fible  year  is  equivalent  to  the  naming  no  year  i  and  it 

appears  by  the  tefte,  which  is  after  the  20th  of  Jonuarjt 

and  return  day  of  the  writ,  taken  together,  that  thd  day  o^ 

appearance  mud  be  in  18 op. 

Bfji  Serjt.,  in  fupport  of  the  fulct  obfervcd  that  the 

ft.  5  G,  2.  c.  27.  was  exprefs  that  no  procefs  (hould  be 

*    good  withoift  an  EngliJL  notice  at  the  foot  to  explain  the 

8  writ, 
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writj  and  for  want  of  fuch  a  notice  this  writ  was  bad  i  for 
it  was  not  competent  to  call  the  writ  in  aid  to  explain 
the  notice.  This  notice- could  not,  as  the  ftaiutc  de« 
figned  it  (hould,  inform  an  ignorant  Defendant  when,  he 
was  to  appear ;  the  notice  to  appear  in  June  only  omitted 
to  date  the  year,  but  this  tended  to  miflead,  by  dating 
a  wrong  year.  The  notice  to  quit  is  regulated  by  no 
ftatute. 


A^\ 


1809. 


^he  Court  obferred  that  as  the  notice  was,  to  appear  at 
the  return  of  the  writ,  which  was  tefted  fubfequently  to 
January  1808,  no  man  could  underiland  it  to  require' 
an  appearance  in  7tfff2//ir)r  1808.  The  Defendant  muft 
know  that  his  appearance  was  required  at  a  future,  and 
not  a  pad  day.  It  was  therefore  an  immaterial  midake^ 
which  could  do  no  harm,  for  what  other  day  could  oc- 
cor  to  him  than  the  20th  of  jMnuary  1809  ?  it  w^s  quite 
impoffible  that  the  party  fliould  not  underdand  that  to 
be  the  year  intended. 

Rule  difchargedf 


FOWELL  V.  Lt^. 

rpHE  bail  In  this  cafe  having  been  twice  rejefbd,  and 
an  attachment  obtained  againd  the  dieriff,  Sbepbiri 
Sertj.,  on  behalf  of  the  Defendant,  moved  that  in  lieu  of 
putting  in  bail  in  this  aQion,  he  might  indantly  pay  into 
court  the  fum  of  60/.,  being  the  fum  for  which  he  was  held 
to  bail,  and  a  further  fufficient  fum,  as  fecurity  for  the 
cods,  there  to  abide  the  event  of  the  caufe^  and  that  ho 
might  thereupon  enter  a  common  appearance. 

The  Court  granted  the  application,  opon  the  Defenjl- 
am*s  depoCting  40A  to  fccure  the  cods  j  fird  paying  the 

coda 


A  DcCeodaift 
will  be  permitted 
to  pay  into  court, 
to  abide  the  eveot 
of  the  caufe,  a 
fufficient  fum  to 
cover  the  debt 
and  cofts,  inftead 
of  giving  ^ail* 


4^ 


iSop* 

FOWELL 
V, 

Leo. 
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cofts  of  the  two  oppoGtions  to  the  bail,  and  of  the  appli* 
cation  for  the  attachment^  which  were  claimed  by  Befi 
Sexjt.  for  the  Plaintiff. 


Fib.  4- 

Taking  the  pcr- 
fon  in  execution 
does  not  latiafy 
the  debt  fo  at  to 
cxtiDguifli  it* 

But  it  may  ftill 
become  the  fub- 
jeA  of  a  fet-off. 

Id  a  croft  ac- 
tion, the  Defend* 
ant  may  on  mo- 
tion fet  off  the 
debt  againft  a 
Judgment  for  a 
greater  fum»  and 
the  Court  will 
ftay  proceedings 
thereon. 


Peacock  v.  Jbffkry, 

npHE  Defendant  in  this  cafe  had  taken  the  Plaintiff 
in  execution  upon  a  judgment  obtained  in  the  Court 
of  King's  Bench  for  205/.  The  Plaintiff  having  now  ar- 
refted  him  for  a  debt  of  1 1/.|  Beft  Serjt.  had  on  a  former 
day  obtained,  on  behalf  of  the  Defendant,  a  rule  mji  that 
all  further  proceedings  might  be  (layed,  upon  bis  remit- 
ting to  the  Plaintiff  the  amount  of  the  debt  for  which  he 
was  held  to  bail  in  this  adion,  from  the  amount  of  the 
judgment  which  he  had  obtained  againft  the  Plaintiffi 
and  entering  up  fatisfaftion  pro  ianto. 

Vaughan  Serjt.  contended,  in  anfwer  to  this  applies- 
tion,  that  the  Plaintiff  had  fatisGcd  the  judgment  bf  the 
bigheft  fatisfaAion  known  in  the  law,  the  being  perfon* 
ally  taken  in  execution. 

Bejl  Serjt.,  in  fupport  of  the  rule,  argued,  that  execu- 
tion alone  is  not  a  perfe£k  fatisfadlion,  BlumfieW%  cafe, 
5  Co.  Sy.i.V  In  the  cafe  of  Fojier  v.  Jack/on,  H^.^f^f 
which  cites  33  ff.  6.  47.  HU'arie^s  cafe,  it  was  held  to  be 
no  fatisfadion  in  a  foreign  plea.  This  cafe  therefore 
proves  that  taking  the  Defendant  in  execution  in  one 
caufe,  does  not  preclude  but  that  in  another  caufe  the 
Plaintiff  may  get  at  his  debt.  The  fame  thing  now 
prayed  for  was  allowed  to  be  done  on  the  application  of 
the  Defendant  in  cuftody,  in  the  cafe  of  Vaughan  v.  Da-- 
viei^  2  H.  BL  440.  The  being  in  cuftody,  and  being  af- 
terwards difchargedi  is  equivalent  to  payment  of  the 

debt. 
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debty  bat  the  merelf  being  in  cuftody  is  no  payment. 
The  prifoner  is  in  caftody  that  he  may  be  compelled  to 
pay.  The  Court  will  not  here  drife  the  Defendant  to 
plead  a  fet-offi  becaufe  it  involves  the  heavy  expence  of 
proceeding  to  trial  in  order  to  eftablifh  it. 

The  Court  required  that  the  Defendant  (hould  allow 
the  farther  fam  of  5/.  for  the  cods  of  this  caufej  fince 
he  admitted  the  Plaintiff's  right  of  adion }  and,  with  this 
addition,  made  the  ' 

Rule  abfolute. 


1809. 

' .— ' 

Peacock 

*  JevferY. 


Bramwell  and  Another  v.  Farmer  and  Ano- 
ther, Bail  of  Leffman. 


'•r^IJf 


Feb.  4* 


C  HEPHERD  Serjt.  had  obtained  a  rule  nifi  to  ftay  the     if  bail  enter 
proceedings  in  this  a£lion,  and  to  enter  an  exoneretur  i"^®  arccogni- 
en  the  bail  recognizance  upon  which  it  was  brought,  fu"^^*  *    *^^cd 
The  Plaintiff  having  commenced  an  a£kion  on  a  judg*  to  and  never  juf- 
meat  obtained  againft  Leffman  for  94/.,  the  Defendants  tify*  they  are 
were  put  in  as  fpecial  bail.    On  the  9th  of  May^  Leffman  ^^^^^' 
obtained  a  rule  tiifi  to  ftay  proceedings  pending  error 
brought  on  the  judgment,  he  giving  judgment  in  that 
aftion,  with  a  ftay  of  execution  until  the  original  judg* 
ment  (hould  be  aiErmed.     Ihis  rule  was  made  abfolute 
on  the  12th.     On  the  loth  oiMaj  the  Plaintiff  excepted 
to  the  bail.     The  original  judgment  being  affirmed,  an 
execution  iffued,  to  which  the  flieriff  returned  nulla  bona\ 
and  Leffmun  having  foon  after  become  a  bankrupt,  and 
abfconded,  the  Plaintiff  proceeded  againft  the  bail* 

Clayton  Serjt.  fiiewed  caufe.    He  contended  that  the  ^ 
bail  were  not  difcharged  by  the  exception.    Fulk  t. 
Swrhi^  1 BU  462*1  and  the  Court  would  exercife  its  dif- 
5  cretion. 


428 
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•*» 

cretbn  whether  they  fliould  now  be  ftruck  ovtof  tbe  ft« 
cognizance  or  not.  .  He  alfo  contended  that  tbe  exception 
had  been  waived  by  makmg  abfolute  the  rule  to  ftay  pro* 
ceedings. 

Shepherd  Serjt.  conirk.  The  rule  is  no  waiver  of  die 
exception,  for  the  motion  to  ftay.  proceedings  was  made 
before  the  bail  were  excepted  to.  From  the  time  of  the 
exception  they  confidered  themfelves  as  difcharged,  aod 
as  being  no  bail,  whicK  according  to  the  principle  of 
Fulk  V.  BourkeShtj  were  entitled  to  do. 

The  Court  held  that  the  Plaintiff  after  exception  might 
confider  the  bail  as  a  nullity;  he  might  have  taken  aa 
aflignment  of  the  bail-bond,  or  have  obtained  an  attadi* 
ment  againft  the  Iheriff.  But  that  the  bail  had  nothing 
to  do  with  the  exception,  or  the  waiver  of  it :  they  en- 
tered into  a  recognizance,  and  thereby  incurred  the  oblh 
gation  to  perform  it. 

Rule  difcharged  with  CoSi. 


Kaye  v.  Waohorn. 


Accord  and  fa-  HPHE  Plaintiff  declared  againft  tbe  Defendant,  whs 

f isfaflipfi  made  ^  had  conveyed  to  him  certain  freehold  premifes,  upon 

%efore  breach  of^  ^  covenant  of  the  Defendant  that  he  and  his  wife  would 

not  be  pleaded  in  '^^7  *  ^^  "P^**  requeft.   The  Defendant  pleaded  in  bar, 

tuurof  aaaaion    'that  after  the  executing  the  conveyance  and  before  the 

M  tJie  covenant,  requeft  made,  it  was  agreed  between  the  parties  that  the 

Defendant  fliouId  execute  his  writing  obligatory  in  the 

penal  fum  of  178/.  lox.  conditioned  for  his,  and  his 

heirs,  executors,  adminiftrators  and  aihgns,  indemnifying 

the  Plaintiff  againft  any  claim  of  dower  of  his  wife  in 

rcrpe£t  of  the  premifesi  and  that  the  Plaintiff  (hoaU  ^ 

cept 
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Cept  the  fame  in  liev  and  in  fatisfiidion  of  the  faid  cove^  i^pm 

nant,  a)id  in  refpeA  of  the  faid  fuppofed  breach  thereof; 

and  the  Defendant  a? erred  that  afterwardsy  and  before 

the  requeft  made  to  levy  a  fine»  he  did  execute  h\A  writing^ 

obltgacory  fo  conditioned»  and  the  Plaintiff  accepted  the 

fame  in  lieu  and  in  fatiafaAion  and  in  difcharge  of  thtf 

covenant. 

To  this  plea  the  Plaintiff  demurred  ;  and  a^gned  for 
caufes'that  the  covenant  was  an  executory  covenant^  and' 
yet  the  Defendant  had  pleaded  an  accord  and  fatisfaAion 
thereto  before  any  breach  thereof,  and  had  alleged  fuch 
accord  and  fatisfaAion  to  have  taken  place  before  the 
breach ;  and  that  the  fuppofed  accord  and  fatisfaAtoa 
was  not  certain,  nor  executed,  inafmnch  as  the  Plaintiff 
was  not  neceflarily  entitled  to  recover  or  have  execntioo 
for  the  full  penalty  of  the  writing  oUigatory,  but  fuch 
damages  only  as  he  might  prove  to  have  fuffered  by  ret* 
fon  of  the  breach  of  the  condition,  which  damages  mnft 
be  afcertained  by  a  jury  of  the  country,  by  reafon  of  the 
form  of  the  condition ;  and  that  the  faid  writing  obIiga« 
tory  was  an  inftrument  of  the  fame  nature  as  that  on 
which  this  a^ion  was  brought,  and  did  not  give  the  Plain- 
tiff a  better  or  more  fummary  remedy  for  any  damage  be 
might  fuftain  by  reafon  of  the  breach  of  the  covenant  or 
of  the  condition  i  and  gave  the  Plaintiff  a  remedy  sgaioft 
the  Defendant  only,  and  not  agatnft  his  wife  if  (he  tbovM 
furvive  him ;  and  that  the  writing  obligatory  was  not  a 
•^efeafance  of  the  covenant,  nor  in  indemnity  againft  al^ 
damages  which  the  Plaintiff  might  fuftain  by  reafon  of  the  < 
breach  of  the  covenapt,  but  agatnft  the  claim  of  dowet 
only.    The  Defendaoit  joined  jo  demurrer. '  /  * 


t  of  m^pleay 


Bifi  Serjt.  would  have  argued  In  fupport 
upon  the  authority  of  a  cafe  in  a  R9II,  Rep^  \ 
V.  &t9kir%  but  the  Court  obferved  that  wu  a  very  Ibolii 
report,  and  upon  the  authorities  of  jNiei$  ? •  JBtagwif  VtH 

V0L.L  Cg  Tir. 
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.    tSop.  Jae.  99.     Blake^  cafc,  6  Co.  43,  h.V Ormll  v.  Gf^fffi 

S--  -    -^        2  i?d.  i?^.  96.      SiitfTV  V.  FranUifiy  i  Luiiv.  3  5*.   and 

V.  JP^i/w.  no,  they  were  clear  that  a  covenant  under  fcal, 

Wag  HORN.       jjQj  broken,  could  not  be  difcharged  by  parol  agreement. 

It  was  not  diffblvi  eo  ligatnine  que  ligatur.     Befides,  the 

covenant  by  a  mSn  and  his  wife  to  levy  a  firiei  involved 

cbnfiderations  much  more  exten&ve  than  an  indenuiity 

againfl;  the  wife's  dower. 

Judgment  for  the  PlaintiE 

'  Vaughan  Serjt.  was  to  have  argued  for  the  FluntiE 


Feh..^'      ;.  Barnwell  V.  Harris. 

A  purchafer  is  npmg  ^^g  an  afiion  brought  to  recover  back  a  dcpofit 

toLwpt^aS^^^  ,  °f  ^7'r  i«^'-  paid  upon  Ac  purchafc  of  a  certain 
premifes*  for-  leafehold  houfe,  under  conditions  of  fale,  which  ftatcd 
iBcrly  fubjcft  to  ^.j^^^  ^^  j^j  ^^^  fubjed  to  the  yearly  grpund-rent  of  two 
the  difchargc  of'  •  P^™^*  •  ^^  Plaintiff  contended  that  the  premiles  ap- 
which  is  fhewn    :,  peared.  to  be  fubje^i  to  a  much  larger  rent.     Upon  the 

only  by  pre-  .  ^^'  1^  ^j  ^^As  catife  at  the  fittings  in  MiddUfex,  after  laft 
fumption.  "^ 

A  leafehold  -  Trinity  term,  before  Mansfield  C.  J.>  It  appeared  that  the 
was  fold,  fubjcdt.  ptemifesj  with  other  houfest  were  buik  upon  hnd  de- 
which ^affS;"***^^  *^y  itg^i»iif,  in  the  year  1764,  at  28/.  rentj  and 
be  apportioned  «''that  Heady,  who  war'Taid,  but  not  proved,  to  hav&^ 
out  of  alargcr^^ftate,  had  for  m^rc  than  20  years  paft  received  the  fc- 
rcnt,buttheap-  .pa^^te^rent  of  2/.  from  the  occupiers  of  this  houfe. 
portionment  was    ,^      ^..^»i        ,      t.-.,  w^*. 

not  evidenced  by  ^^^^fi^^^  C*^  J*  thought  this  evidence  fufficient  to  induce 

any  exifting  deed,  the  jury  to  confider  whether  the  rent  had  been  appor- 
but  only  by  the     tion^d  by  the  aa  of  the  landlord.    They  found  however 
SS^fd!     aterdiaforthePlaintiff.^ 
andprefumption; 

held  that  the  purchafer  was  not  hound  to  accept  the  title. 
Sixty  years  pofleffion  is  an  unobjcaionable  title  to  a  fee  fimple*^ 

Skfierd 


Barnwell 


HA&ais* 
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Shepherd  Serjt.  having  in  laft  term  obtained  a  rule  nift  1809. 
to  fet  aGde  this  verdi£l  and  enter  a  nonfaiti  upon  the 
ground  that  there  was  fufficient  room  to  prefume  an  ap«  "^  v. 
porcionmenty  was  now  called  on  to  fupport  his  rule* 
He  contended  that  the  goodnefs  of  the  title  was  to  be 
tried  preoifely  on  the  fame  grounds  as  if  the  rent  were 
contefted  between  the  landlord  and  tenant  %  and  there, 
although  perhaps  the  rent  could  not  be  apportioned  but 
by  deed  I  it  was  not  neceflfary  the  apportionment  fliould 
be  proved  by  the  production  of  the  deed ;  but  after  20 
years  acceptance  of  the  lefler  rent,  the  deed  would  be 
prefumed.  A  purchafer  was  compellable  to  accept  die 
title,  although  there  was  no  deed  fubfifting  to  evince ^the 
apportionment ;  in  like  manner  as  he  could  be  compelled 
to  accept  a  title  to  a  fee  (knple  under  a  pofleffion  of 
60  years,  although  no  title-deeds  ihould  be  produced. 
The  queftion  here  was,  whether  in  fa£t  and  in  law  thefe 
premifes  were  liable  to  a  greater  ground-rent  than  the  2/. 
If  the  landlord  had  diftrained  upon  this  lot,  and  had 
avowed  for  the  28/.  rent,  and  the  tenant  had  pleaded  an 
apportionment  by  a  deed  which  had  been  loft  by  time 
and  accident,  the  ifiue  would  have  been  found  for  him 
upon  this  evidence. 

Mansfield  C.  J.  The  qucflion  is,  whether  it  be  not 
the  duty  o?  the  vendor  to  give  the  purchafer  a  complete 
formal  difcharge  of  all  the  further  rent  that  the  houfe 
was  ever  liable  to:  for  if  not,  the  purchafer  is  put  to  the 
neceffity  of  finding  evidence  to  niake  this  apporti|pqfnifnt 
appear.  Muft  he  then  ri(k  the  lofsof  his  apportionment 
for  want  of  evidence  ?  ^  court  of  equity  would  not  decree 
a  fpecific  performance  in  this  cafe,  unlcfs  the  FlaintiS 
could  procure  the  ground-landlord  to  apportion  the  rent 
.by  joining  in  an  afiignment  of  the  leafe,  in  which  af« 
fignment  the  apportioned  rent  Ihould  appear. 

Cg*  Heath 
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HsiTH  J.  It  is  a  technical  rule  amoag  conveyaiicerst 
to  appiOTC  a  pofleflton  of  60  years,  as  a  good  title  to  a 
fee  fimple.  An  apportionment  may  be  prefumed  heiei 
but  is  it  not  fuch  a  prefumption  as  msy  be  rebutted  by 
contrary  e? idence  i  The  apportionment  is  an  improbable 
thiogi  for  if  a  honfe  (hould  fall  down,  and  if  it  were  not 
worth  the  tenant's  while  to  build  it  up,  the  landlord  who 
has  oonfented  to  an  apportionment  muft  lofe  his  remedy 
for  the  rent  pro  tanto. 


Cham  BEB  J.  The  queftion  here  is  not  what  may  be 
firefumedi  but  whether  a  purchafer  is  compellable  to  ac- 
cept a  porchafe,  where  his  title  refts  only  on  pvefump- 


tton,  which  mjj^ 
this  cafe  there  is  mui 


ed  byqt^revidcnce :  and  10 
r^iWttSca^rtoT  a  landlord 


who  can  come  upon  the  whole  for  his  rent,  would  be 
rery  unwife  to  reftrift  himfelf  to  the  fecurky  of  a  pan 
only* 

little  difcbarged. 

Bf/I  Serjt.  for  the  Plaintiff. 


It  is  matter  of 
favor  to  change 
the  Tenoe  to  a 
county  palatine ; 

And  where  the 
deCgn  18  to  op- 
prcfg  the  Plain- 
tiff; the  Court 
nvill  not  grant  the 
indulgence. 


Gibson  and  Another  v,  MACBiUDa* 

ryQCKELL  Serjr.  baring  obtained  a  rule  nif^  (o 
change  the  venue  from  Lomhn  to  Lancofter^  CUjiim 
Serjt.  ihewcd  caufe  u|K>n  an  affidavit,  which  ftated  that 
the  adion  was  brou]^  for  the  price  of  goods,  to  the 
amount  of  %l.  only,  fold  to  the  D^rfendant  at  Liverpool^ 
by  the  agency  of  a  perfon  who  had  fince  become  wholly 
reCdent  in  London^  and  who  muft  with  much  inconvr- 
nience  to  himfclff  and  at  an  eipence  to  tV  Plaintiff 
much  greater  than  the  Whole  price  of  the  goodt, 
attend  ztLaneoJkr  folely  for  the  purpofc  of  giving  evi- 
J>.  I  dcncf 
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dence  in  this  caufe ;  that  the  deponent  beliered  there 
was  no  defence  to  the  aAion  on  the  merits^  and  the  no- 
tion was  made  only  to  deter  the  PlaintiflF  from  proceed- 
iiig.  The  Court  would  therefore  a? ail  themfelves  of  an 
omiffion  in  the  Defendant's  rule^  who  had  neglefted  to 
offer  the  ufual  terms  of  not  afligning  for  error  the  want 
of  an  original. 

Cockell^  contra^  maintained  that  he  was  entitled  in  laW 
to  his  rule. 

The  Court  unanimoufly  held  that  it  was  a  matter  of 
favor  to  permit  the  venue  to  be  changed  into  a  county 
palatine,  and  the  |^^ic^  of  gtiinting  this  indulgence 
had  been  introduced  only  wicIRa  a  few  years  paft ;  and 
Vpon  the  faAs  difclofed»  they 

Difcharged  the  rule* 


18^ 

OiasDii 
MACaatot* 


Weljler  v.  Robinsok. 

TTPON  the  difeuflion  of  a  rule  ntfi  which  Befi  Seijt. 

had  obtained  to  fct  aCde'  an  interlocutory  judgment, 

and  the  fubfequent  proceedings  in  this  caufe,  and  to  per- 

iBit  the  Defendant  to  plead  and  proceed  to  trial,  and  re« 

quiring  the  (he riff  to  pay  into  court  the  fum  leried  in 

execution,  to  abide  the  event  of  the  caufe,  it  appeared 

that  the  Defendant  had  been  ferved  with  common  pro* 

cefs,  while  he  was  on  board  an  Baft-Jitdiaman^  at  Granaf' 

^nd^  that  he  foon  after  fjiled  to  the  Baft  InJiei,  and  the 

farther  proceedings  took  place  in  his  abfencej  that  the 

declaration  had  been  nootherwife  ferved,  than  by  fixing 

it  up  in  the  ofSce^  it  being  fworn  thai  the  Plaintiff's  at« 

G  g  J  lomey 


IfaDefeodant^s 
place  of  abode  be 
unknowDiappU- 
cation  muft  be 
made  to  the 
Court  that  affix* 
iDg  the  declara- 
tion Iff  the  oflSce 
may  be  deemed 
goodferfice% 
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t6rney  had  no  knowledge  of  the  Defendant's  laft  place  of 
abode.    The  rule  of  court  of  Michaelmas  term  i  Gto.  2. 
o.  does  not  pro? ide  for  the  cafe  where  the  Defendant's  laft 

BoBiN $08.  ^lacc  of  abode  is  not  known ;  and  the  officers  ftatcd  that 
a  pra£tice  had  prevailed^  of  ferving  the  declaration,  in 
that  cafe,  only  by  affixing  it  in  the  office. 

Lawrence  J,  If  the  general  rule  for  the  fervice  be 
relaxed,  it  fiiould  be  on  the  fpecial  circumftances  of  each 
particular  cafe,  upon  a  difclofure  of  which  the  Court  of 
King's  Bench  in  many  cafes  has  permitted  a  fer?ice  of 
this  fort  to  avail.  It  appears  indeed  that  this  praclice 
bas  crept  in,  but  I  can  find  no  rule  by  which  it  is  aotho- 
^  rized,  and  the  Court  ought  not  to  countenance  it,  nor 

can  fuch  fervice  be  good,  except  under  a  rule  obtained 
for  that  purpofe  upon  a  ftatement  of  the  facis ;  the  pre. 
lent  application  muft  therefore  prevail  on  the  terms 
prayed  for. 

Chambrb  J.  I  am  of  the  fame  opinion.  We  ha?e 
a  general  rule  which  ought  not  to  be  departed  from  with- 
out the  fpecial  permiflion  of  the  Court. 

Rule  abfolure. 

Mansfield  C.  J.  and  Heath  J.  were  abfent. 

Shepherd  Serjt.  for  the  Plaintiff.  Bejl  for  the  De- 
fendant. 
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Grant  v.  Gunner  and  Another.  Fcb^  4. 

npHE  Plaintiff  declared  that  the  Defendants  broke  and     There  can  be 
entered  a  certain  clofe  of  the  Plaintiff  in  the  parift  "o  approver  in 
of  Fmmborougb,  in  the  county  of  Soutiamfi^n,  and  dug  Hgh?of"comm*on 
up,  proftrated,  and  levelled  a  certain  mound  or  fence  of  of  turbary. 
the  Plaintiff,  there  then  ereded,  and  Separating  and  d^     At  common 

Tiding  the  clofe  from  a  certain  common  called.^ i'Wrw^  '*7  ^^^  ^^^^ 
1  ,     *  .  ,  .     .%     1  might  approTC 

borough  common,  contiguoUa  thereto,  and  with  the  ma-  againft  coramove^ 

teriaU  of  the  faid  mound  or  fence  filled  up  and  levelled  of  pafture  ap* 
a  ditch  of  the  Plaintiff  before  then  made  in  the  faid  clofe,  Pendant, 
contiguous  to  the  faid  mound  or  fence,  and  kid  and  left      y^^--/Jf/^ 
open  the  faid  clofe  to  the  common,  and  kept  and  contL        7J^'rSS^ 
nued  the  fame  fo  laid  and  left  open  until  the  fuing  oat       />^7. 
of    the   Plaintiff's    wrin     The    Defendants    pleaded*        ^ 
I  ft.  Not  guilty.     2dly,  As  to  the  breaking  and  entering 
the  clofe,  and  digging  up,  pulling  down,  proftrating  and  . 

levelliifg  the  mound  or  fence,  and  filling  up  and  levelling 
the  ditch,  and  laying  open  the  faid  clofe,  that  at  the  time 
when,  &c.  there  was,  aad  immemoriall^  had  been  a  cer- 
tain large  common  called  Farnhrough  common,  coniift- 
ing  of  divers,  (to  wit)  5Q0,  acres  of  land,. within  and 
parcel  of  the  manor  of  Farnborougb  y  of  which  common 
the  clofe  in  which,  &c.  during  all  the  faid  time  had  been 
and  ftill  was  parcel.  The  plea  then  dated  a  grant  to 
the  Defendant  Mary  Gunner  in  fee  fimple,  of  a  certain  . 
copyhold  meffuage  and  land  within  the  manor,  and 
averred  a  cuftom  that  the  tenants  thereof  had  immemo- 
rially  had  common  of  turbaiy,  (to  wit,)  peat  and  turf, 
in  and  upon  Farnborougb  common,  to  be  had  and  taken 
for  his  and  their  neceffary  fuel,  to  be  burnt  and  confume 
in  the  faid  meffuage,  every  year,  and  at  all  times  of  the 
year,  as  olcafion  required,  as  belonging  and  appertaining 
to  the  faid  cultomary  tenement  with  the  appurtenances  ; 
G  g  4  and 
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uA  thit  Che  pefendanC  Mary  Gunner  demifed  ttie  fame 
tei^einent  for  a  year  to  Ann  Gunner^  who  entered  and 
was  poflcOed  thereof  I  aii4  ihc  beipg  fo  poflefled»  becaafe 
the  faid  mou^d  or  fence  had  been  wrongfully  ereQedi 
t»at,  and  placed  in  and  upon  the  common,  parcel*  &p. 
and  at  the  time  when,  Uc.  Vas  there  wrongfully  Handing 
and  beingi  and  wrongfully  feparated  and  divided  the  faid 
clofe,  parcel  of  the  common,  from  the  refidue  thereof; 
and  the  faid  ditch  had  been  wrongfully  made  and  dug  in 
and  upon  the  eommoui  and  at  the  faid  time  wheot  &c  fo 
oontinoedf  fo  that  the  faid  Ann  could  not  have  and  enjoy 
her  (aid  common  of  turbary  in  and  upon  the  faid  common 
in  fo  ample  a  manner  as  (he  then  and  there  ought  to 
bare  done^  the  Defendant«|  as  the  fervants  of  the  faid 
Ann^  and  by  her  command,  at  the  time  when,  ^ec  broke 
and  entered  the  (aid  clofe,  and  dug  up,  puUed  down, 
proftra^^d,  and  levelled  the  faid  mqund  or  fenccy  and 
with  the  materials  thereof  filled  up,  and  levelled  tbe 
ditchi  and  laid  open  the  faid  clofc,  parcel  of  the  compaon, 
to  the  refidue  thereof*  as  they  lawfully  might*  &Ct    The 
Defendants  thirdly  pleaded  a  right  of  commoQ  of  pafturc 
for  cattle  levant  and  couchant  on  the  fame  tepement. 
The  replication  to  the  fecoqd  plea  admitted  the  fa£ts 
ftated  in  it,  but  pleaded  ^  a  conveyance  by  leafe  and  re- 
leafe  from  Valentlna  Henry  Wilmot%  the  lord  of  the  manor 
of  Farnborwgb,  to  thePUintiflP,  of  the  clqfe  in  which,  S^c 
thereby  defcribed  as  part  of  the  wafte  ground  within  the 
manor  of  Faraborougi,  (that  k  to  f^y,  of  the  faid  waft^ 
or  common  in  the  fecood  plea  mentioned,)  with  the  ap- 
purtenances, to  have  and  to  hold  the  faid  clofe  in  wUch, 
&c.  with  the  appurtenances,  unto  and  to  the  ufe  of  the 
Plaintiff' his  heirs  and  aflSgns  for  ever,  tp  the  intent  and 
purpofe  that  the  Plaintiff  might  and  ^ho^\d  inclpfe  the 
faid  clofe  in  p^hich,  &C«  and  iqiprpve  the  fame  in  fucb 
inanner  as  the  faid  Valentine  Henry  Wilmot^  as  lord  of  the 
fpanor,  coul4  or  mighty  under  ^ny  {aw  c)vn  in  forpe,  in- 

doft 
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clofe  and  improTe  the  fame*    By  virtue  of  which  inden* 
ture,  and  bj  force  of  the  ftatute,  the  Plaintiff  became 
fcifed  in  hia  dcmefne  as  of  fee ;  and  being  fo  feifed»  af» 
terwarda,  and  before  the  time  when,  &c«  did  indofe  the 
clofe  in  which,  8ic«  then  bring  part  of  the  common  called 
Fa$'nhrougi  common,  from  the  refidue  thereof^  by  the 
faid  mound  or  fence,  to  hold  the  fame  place  in  which^ 
&c.  with  the  appurtenances,  to  him  the  Plaintif  hin  heirs 
and  aflxgns  for  e?er,  in  fevcralty,  to  the  only  proper  ufe 
and  behoof  of  him  the  Plaintiff  hia  heirs  and  afligns  for 
ever ;  and  did  then  approve  the  famci  there  being  Jthcn 
left  bf  him  the  Plaintiff,  and  remaining  in  the  rtfidue  of 
the  common,  tiifficient  common  of  turbary,  to  wit»  peat  j 
and  turf,  to  be  had  and  taken  for  the  neceffary  fuel  of 
the  faid  Ann^  to  be  burnt  and  confumed  in  the  faid  mef- 
fuagCt  every  year,  and  at  all  times  in  the  year,  as  occafiou 
might  require,  and  for  the  neceffary  fuel  of  all  other 
perfoas  then  having  and  ufing  right  of  common  of  tur- 
bary in  and  upon  the  common,  every  year,  and  at  all 
times  of  the  year,  ^  pccaQon  might  require  ;  together 
with  free  ingrefs  and  egrefj,  way,  and  paffage  for  them 
and  every  of  ti^m,  and  with  their  horfes,  carts,  and  car- 
fiagesj  to  have  and  ta^e  fi|ch  neceffAry  fuel,  and  tQ  have 
and  ufe  their  faid  right  of  common  pf  turbary  in  and 
i^pon  all  the  refidue  of  the  f  ommon,  at  all  (imesi  as  oc<- 
cafion  might  require  ^  by  fneans  whereof,  and  by  force 
of  (he  i|ttute  in  fuch  cafe  made,  and  potwithftandinj 
any  thing  by  the  Defendants  in  their  ad  pica  alleged,  fl|f 
Plaintiff,  before  the  time  when,  &c.,  became,  and  then 
was,  and  from  thenceforih  had  been,  and  ftill  was  feifed 
in  his  demefne  al  of  fee,  of  and  in  the  clofe  in  which, 
&c.,  with  the  i^ppurtenances    in  feveralty  by  itfelf,  and 
divided  from  the  refidue  of  the  common  (  an4  he  being 
fo  feifed  thereof,  the  Defendants  at  the  faid  time  when, 
&c«  of  their  own  wrong  committed  the  faid  feveral  tref- 
f  aifcs.    7be  Plaiotif  replle4  to  the  ^d  |lea  of  (oi^noii 


437 


180^ 


43»^ 


r8o9. 


;CAS£S  IN  HILART  TERM 

of  pafture»  the  fame  conveyance  of  the  dofe,  and  hit 
feifin  and  approver  thereof;  and  he  averred,  that  in 
approving  the  faid  clofe  in  which|  Sec.  he  then  lefty  and 
there  did  then  remain  in  the  refidue  of  the  common^  fuf^ 
ficient  common  of  pafture  for  all  commonable  cattle 
levant  and  couchant  on  the  faid  cuftomary  tenement^ 
every  year,  and  at  all  times  of  the  year,  as  occafion 
might  require!  and  for  all  the  commonable  cattle  of  all 
other  perfonS'Whatfoever  having  and  ufing  right  of  com* 
mon  of  pafture  in  and  upon  the  faid  common,  every  year, 
and  at  all  times  of  the  year,  as  occafion  might  require, 
together  with  free  ingrefs,.  egrefs,  way,  and  paflage,  for 
them  and  every  of  them,  and  their  and  every  of  their 
Commonable  cattle,  to  have  and  ufe  their  right  of  com- 
mon of  pafture  in  and  upon  the  refidue  of  the  common 
at  all  times  as  occafion  might  require;  whereby  he  be- 
came feifed  infeveralty,  (as  in  the  former  replication ;}  and 
that  the  Defendants  of  their  own  wrong  committed  tho 
faid  feveral  trefpafles. 

The  Defendants  demurred  to  the  replication  to  the 
fecond  plea,  and  rejoined  to  the  replication  to  the  third 
plea,  traverfing  the  fufficiency  of  the  comtT;6n  of  pafture, 
and  ingrefs,  &c.  and  tendered  iflue  upon  this  fad. 

The  Plaintiff  joined  in  demurrer  and  ifTue.  The 
iflue  was  tried  at  the  Winchefter  Lammas  afTizes  1808, 
when  a  verdid  was  found  for  the  Plaintiff  upen  the 
fufficiency  of  the  common  of  pafture,  with  one  (hilling 
damages. 


Shepherd  Serjt.,  on  a  former  day  in  this  term,  argued 
in  fuppoit  of  the  demurrer.  The  queftion,  whether  the 
lord  hath  a  right  to  approve  the  waftes  of  his  manor 
againft  common  of  turbary,  is  ftill  res  Integra.  There  is 
no  dire&  decifion  upon  the  fubje£l»  all  the  modern  cafes 
which  touch  on  it,  onljr  decide  that  a  right  of  turbarjr 
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will  ndt  preclude  the  lord  from  approving  againft  com-  1809. 

mon  of  pafture^  i/vhere  it  has  been  the  tenant's  obje£t  to 
afiert  the  latter  right :  and  the  plea  of  turbary  1iaft  been, 
only  collateraK  The  lord  had,  by  the  common  lav,  no  Ovmix*, 
light  whaifoever  to  approve  i  hi&  right  is  founded  on  the 
words  of  the  ftatute  of  Merton,  which  are,  <^  Alfo  be* 
*'  caufc  many  great  men  of  England^  which  have  en?- 
*'  feofFed  knights  and  their  freeholders  of  fmall  tene^ 
**  ments  in  their  great  manors,  have  complained  that 
'*  they  cannot  make  their  profit  of  the  refidue  oC 
**  their  manors,  as  of  waftes,  woods,  and  paftures^ 
*<  whereas  the  fame  feoflFees  have  fufficient  pafture,  at 
*^  much  as  belongeth  to  their  tenements;  it  is  provided 
<<  and  granted,  that  whenever  fuch  feoffees  do  bring  aii 
<'  aflize  of  novei  dtlft\lftn  for  their  common  of  pafture* 
<'  and  it  is  knowledged  before  the  jufticers,  that  they 
^<  have  as  much  pafture  as  fufficeth  to  their  tenementSy 
<<  and  that  they  have  free  egrefs  and  regrefs  from  their 
<^  tenement  unto  the  pafture;  then  let  them  be  con* 
"  tented  therewith,  and  they  on  whom  it  was  com- 
'*  plained  (hall  go  quit  of  as  much  as  they  have  made 
*'  their  profit  of  their  lands,  waftes,  woods,  and 
**  paftures.'*  It  is  manifeft  from  the  expreffion  <<  It  is 
"  provided  and  granted,"  that  before  this  ftatute  the 
k>rd  had  no  right  to  approve  at  all.  The  ftatute  of  Wejl^ 
minfier  the  fecond,  13  Ed.  i.  c,  46.,  after  reciting  «<•  that 
"  by  the  ftatute  of  MerUn  it  was  granted  that  lords 
might  approve,  notwithftanding  the  contradiction  of  their 
tenants,''  and  <'  forafmuch  as  no  mention  was  made  between 
*<  neighbour  and  neigbbcur/f  many  lords  of  waftes,  woods, 
'*  and  paftures,  had  been  hindered  theretofore  by  the^ 
"  contradiAionof  neighbours,  having  fufficient  pafture,^ 
orders,  <<  that  the  ftatute  of  Merton,  provided  between 
'^  the  lord  and  his  tenant,  thenceforth  Ihould  hold  place 
*<  between  lords  of  waftes,  woods,  and  paftures,  and 
^  their  neighbours,  laving  fufficient  pafture  to  their 

<<  tenants 
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1809.         ^  tenmti  and  nesghbours,  fo  that. the  lords  of  fuch 
^    -  ••  waftea,  woodi^  and  pafturea^  may  mA/t  approvemeat 

V.  ^  of  the  re6dtte/'    It  i$  dificiilt  for  the  Plaintiff  to  con- 

GuNNBa^  tend  that  thcfe  ftatutea  wei^  made  in  affirmance  of  the 
common  law,  when  the  latter  recites  that  lords  were 
hindered  from  approving  againft  neighbours,  forafraoch 
as  in  the  former  ftatute  no  mention  was  made  of  that 
lyfe.  Thefefbre  it  muft  be  concluded  that  thoTe  (latutet 
firft  gave  the  right  to  approTC :  and  if  £b,  chtn  it  is  clear 
that  the  only  right  which  they  create  is  to  apprors 
againft  common  of  pafture.  In  the  2  In/f.  87.  Lord  Coh 
ftys»  »  Throughout  all  this  ftatute,  (of  Mtrto^,)  pajhtt 
^  and  €$mnnmia  pqfiurs^  is  named ;  fo  as  this  ftatute  of 
**  approTcmentk  doth  not  extend  to  common  of  pifchiry ^ 
<*  of  turbary»  of  eftorers,  or  the  like  i**  and  in  p.  8{. 
^  ^uad  tofumodum  Jimm  faceri  non  potuerunt.  Hereby  it 
M  appeareththat  the  lord  could  not  approve  by  the  order 
«<  of  the  common  lawy  becaufe  the  common  ifiiied  oat  of 
«  the  whole  wafte^  and  of  every  part  thereof;  and  frt 
«  fee  Tr.  6  H.  3.  where  the  lord  approved  two  aereii 
<<  and  left  fufficient,  the  tenant  brought  an  aiBae,  and 
<*  the  fpecial  matter  being  found)  the  Plaintiffr^jxi^^" 
But  whether  the  right  to^approre  fubCfted  at  common  law 
or  notf  it  was  merely  the  right  to  approve  againft  com- 
mon of  pafturci  not  againft  eftovers,  pifcharyi  or  tor* 
bary.  For  if  thefe  ftatutes  were  made  in  affirmance  of 
the  common  law,  it  muft  be  inferred  that  they  together 
declare  all  the  rights  which  the  lord  had  %  for  it  being 
found  thatvthe  firft  ftatute  had  not  fufficiently  declared 
them>  the  fecond  was  made  fifty  yearp  afterwards  to  fup- 
ply  the  deficiency }  yet  the  latter  extended  only  to  the 
right  of  approver  aguoft  common  of  pafture.  It  is  laid 
down  in  feveral  caies^that  the  lord  had  no  right  to  ap^ 
prov^  at  all  before  ihefe  ftatutes.  i  Siderf.  106*  Gio  v. 
Cotin%  Cafe  by  a  commoner  for  diggii^  piu»  and 
^reading  gravel  upon  the  wafto»  by  viiich  he  loft  U*. 

comnpfl« 
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commen.  Tbe  Defendant  pleaded  that  he  was  lord  of  1089. 
the  foil,  and  dug  for  coals,  doing  aa  little  damage  as  pof« 
fibie,  and  leaving  fuffictent  paftare.  Wjndbmm  J.  held 
that  the*  lord  could  not  dig  pits  in  the  common,  into 
which,  perhaps,  tbe  beads  of  the  commoner  might  fall; 
,  for  the  ftatUce  intended  another  manner  of  approTer, 
namely,  by  inclofure ;  and  he  faid  that  before  this  fta* 
tttte  the  lord  could  not  approve  at  all  In  the  cafe  of 
Fanvcttt  V.  Strickland^  Wtllei,  57.  S.  C  Cpm/n,  5789 
though  the  tenant  was  wrong,  bccaufe  he  pulled  down 
the  lord's  fences  in  order  to  exercife  his  common  of.paf- 
ture,  WUles  C.  J.  and  the  Court,  were  cletrly  of  opinion 
^hat  the  lord  could  not  approve  againft  common  of  tttr« 
bary.  WUUs  there  fays,  "  The  common  of  turbary  io 
<<  quite  out  of  the  cafe.  For  though  a  lord  cannot  by 
^  virtue  of  the  ftatute  of  Mirtou  inclofe  and  approve 
<<  againft  common  of  turbary,  yet  where  there  is  com* 
'<  mon  of  turbary,  and  common  of  pafture  in  the  fame 
*^  wade,  the  Common  of  turbary  will  not  binder  the  lord 
<*  from  indofing  againft  tbe  common  of  pafture,  for 
*<  they  are  two  diftindl  rights.  Bat  if  indeed  by  fiteh 
*<  inclofure  this  common  (of  pifchary,)  or  their  common 
<<  of  eftovers,  were  affeAed,  or  they  were  intermpted 
'<  in  the  enjoyment  of  either  of  thefe  rights,  they  mi^t 
**  certainly  bting  their  action,  and  the  lord,  to  be  fure, 
<(  could  not  juftify  fuch  inclofure  in  prejudice  of  thefo 
<'  rights*  And  fo  may  tho  Phuntx£Fin  the  prefent  cair, 
>'  if  he  be  interrupted  in  his  right  of  turbary :  but  by  his 
*<  prefent  aAion  be  does  not  complain  of  any  fuch  inter* 
^<  ruption,  nor  does  he  infift  upon  any  fo^  matter  in  hif 
**  rcplicationt''  which  was,  a  pvefeription  in  right  of 
a  certain  mefluage  and  4a  acres  of  land,  for  common  of 
pafture  on  BUvKofigr  common,  for  all  commooabk  eat* 
rie  levaat  aod  couohant  upon  the  fiime  tenements,  and 
alfo  (in  the  fame  replication,}  common  of  inrbary  in  tbe 
(aid  wafte,  for  bis  ne^cAry  f nel  to  bC'  Iprnt  and  cos^ 

fumed 
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fumed  in  the  faid  mefltiage,  as  appart&nant  thereto,  and 
that  the  PlaintifF  put  his  cattle,  levant  and  couchant^  on 
his  tenements,  into  that  pari  $f  the  ^qfie  fo  inchfedt  to  eat 
the  grnfs  there  growing,  and  to  ufe  his  common  of  paf- 
ture,  and  that  the  Defendants  of  their  own  wrong  chafed 
thtm  out.  Here  the  replication  did  not  maintain  the 
a^lion,  hecaufe  it  did  not  prove  any  injury  to  have  been 
done  in  driving  out  the  Plaintiff's  commonable  cattle^ 
and  the  Court  gave  judgtnent  on  the  demurrer  for  the 
Defendant.  The  cafe  of  Sbakejj>ear  v.  Pepfiny  6  Term 
Rep*  74 1.  was  decided  upon  the  authority  oi  Fawcett  t. 
StriMand.*  That  was  replevin,  and  avowry  that  the  place 
where,  was  indofed  and  feparated  from  Walton  common, 
and  was  the  Defendant's  freehold.  The  Plaintiff  pleaded 
his  comrAon  of  pafture  in  right  of  a  cuftomary  tenement. 
The  replication  ftated  an  approver,  leaving  fufficient 
common  of  pafture.  The  Plaintiff  rejoined  a  cuftom  to 
dig  fand  in  the  common,  as  common  ofpajiure  there  s  and 
the -Defendant  furrejoined,  that  there  was  fufficient  fand 
left:  the  Plaintiff  generally' demurred.  The  judgment 
was  for  the  Defendant,  as  it  feems,  becaufe  the  rejoinder 

'-was  held  a  departure  from  the  plea:  for  this  is  a  plain 
proof  that  the  Court  did  not  confider  that  the  lord  could 

'  approve  againft-  common  of  turbary,  that  if  they  had, 
they  muft'  have  faid,  whether  the  Plaintiff  claims  com- 

«  mon  of  turbary  or  common-  of  pafture,  (ince  it  is  admit- 

•  ted  by  the  pleadings  that  fufficient  of  both  is  left,  he 
^cannot  havrf'his  a£lion.    But  Willes  C.  J.  anxioufly  dif- 

*  tinguiflies  between  the  two,  that  he  may  prevent  the  in- 
(fereuce  that  the  lord  could  approve  againft  right  of  tur- 
*'bary.  In  a  Inft.  474.TiordCv^f  fays,  indeed,  that «  by  the 
:^  common  law  the  lord  might  always  approve  againft  any 
***:tbat  bad  common  appendant,*'  and  in  the  cafe  olProBw 
^y.  Mallorief  I  Ro.Rep,  3^5.  the  ftatute  of  Merton  is  faid 
t'to  be  only  in  affirmance  of  the* common  law:  but  it  is 
-«oi  to  be  difoovered  by  the  report  of  that  eafcj  how  the 

point 
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point  arofe,  and  it  feems  to  be  an  extrajudicial  difcu(Ebn.  1809. 

The  proof  there  given)  namelji  that  the  writ  of  admesi- 
furement,  quodbabet  plura  ammalia  quamdebeat  in  refpefl 
'of  his  frank  tenement,  lay  at  common  law,  is  not  con- 
clufire  \  for  it  does  not  follow  that  the  writ  muft  necef- 
farily  be  faed  out  only  for  the  purpofe  of  the  bid's  ap- 
prover :  it  might  lie  for  lord  or  tenant,  for  the  benefit  of 
that  tenant,  or  of  all,  againft  any  other  tenant  who  dif* 
proportionately  overftocked.  No  cafe  is  now  extant  in 
which  it  has  been  held  that  the  lord  might  approve  at 
.  common  law  ;  the  two  ftatutes  afford  a  prefumptlon  that 
he  could  not ;  and  if  not,  it  is  quite  clear  he  cannot  now 
do  it.  But  if  thofe  ftatutes  were  only  in  affirmance  of 
the  common  law,  ftUl  they  give  no  approver  againft 
common  of  turbary.  An  argument  againft  the  reafon- 
ablenefs  of  the  approver  contended  for,  is  to  be  found  in 
the  nature  of  thefe  refpe£tive  common  rights.  Common 
of  pafture  is  of  a  thing  annually  renewing.  The  num- 
ber of  acres  which  will  afford  in  one  year  fufficient  paf- 
ture for  the  tenants'  cattle,  levant  and  couchant  on  a 
particular  tenement,  will,  communibus  annis^  afford 
fufficient  for  the  fame  quantity  of  cattle  in  all  fub- 
fequent  times,  fo  that  if  a  fuf&cicncy  of  pafture  be  left 
at  the  time  of  the  approver,  (the  fertility  of  the  tenements 
remaining  the  fame,)  it  will  always  be  a  fufficiency.  But 
turbary  is  an  annihilation  of  the  fubje£t«matter.  If  peat 
renews,  which  certainly  does  not  take  place  in  all  in- 
ftances,  and  it  is  doubtful  whether  it  does  in  any,  it  re- 
news too  ilowly  to  repair  the  neceflfary  confumption. 

Lens  Serjt.  contrh.  The  arguments  that  have  been 
adduced  tend 'only  to  (hew  that  the  lord'^  right  to  approve 
has  not  yet  been  determined.  But  from  the  nature  of 
the  thing  and  the  analogy  of  the  law,  it  appears  that 
there  is  equally  the  fame  right  to  approve  in  the  one  cafe 
and  in  the  other.  VTtUes  Q. }.  intimates  that  the  right  fub- 
S  Cfts, 
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fifilf  if  properly  exereifed  ;  for  he  fays,  <<  the  lord,  to  be 
'^  fure,  in  fuch  cafe  could  hot  inclofe  in  frejuSct  9ftboft 
*'  rights i  gnd  fo  may  the  Plaintiff  in  the  prefent  cafe, 
«  ^Fawcett  v.  Strickland^)  bring  hie  a£lion,  if  he  be  in- 
<<  temipted  fn  the  enjoyment  of  his  common  of  tur- 
*<  bary  ;"  that  is,  if  either  his  pafture  or  his  turbary  be 
injured  by  the  approver,  he  may  in  either  cafe  equally 
bring  his  a£lion.  It  ia  very  (Irongly  to  be  inferred  from 
that  cafe  that  the  right  of  turbary  does  not  render  the 
iuclofure  unlawful.  No  authority  ftated  proves  that 
there  was  no  approver  at  common  law.  It  is  true  that 
approver  cannot  be  exercifed  by  virtue  of  the  ftatute  of 
Mtrion^  in  any  cafe  but  in  that  of  padure }  but  though 
that  ftatuti  firft  provided,  that^if  a  Sufficiency  were  not 
left,  the  approvement  (bould  be  apportioned  by  the  dif* 
cretion  and  oath  of  the  affise,  7  £JL  3.  d'y.  before  which, 
the  whole  muft  have  been  laid  open,  if  enough  pafture 
had  not  been  left,  it  doea  not  at  all  follow  that  there 
was  no  approver  in  any  other  cafes,  or  before  that  fiatute. 
Cord  Coke^  2  Injl.  87.  refers  to  the  cafe  in  TV.  6  i?.  3,  as 
a  decifion  that  there  was  approver  at  common  law ;  and 
{a)  in  Fr^Bwr  ^  Mallorii^  he  fays,  *<  for  fo  are  divers  cafe^ 

y  mm  • 

••  m 


{a)SoSir  jinfhQti3fFitzkirBtrt 
C.  J*,  in  bis  reading  on  the  fta*> 
tttte  Bxtenta  manerii^  iotttled 
Smrtuyenget  edit.  1767*  p*  t* 
'*  ^9t  cmnpijknt  in  dcminico} 
^  it  muft  nedes  be  taken  of 
*«  feldesy  that  bs  in  tyllage  or 
.**  plowingy  but  it  woldc  be 
'*  underftande,  whether  the 
**  demeyoe  laodcs  lye  in  the 
**  commyn  feldes  among  other 
'*  mens  lsndcs»  or  in  the  feldes 

"  by  themfelf. Where- 

'*  fore  the  acres  are  to  be 
**  prayfcd  accordyng;  and  if 
••  they  be  great  flattes  or  for- 
^  loDgcs  in  the  common  ficldes. 


*'  it  b  at  the  lordcs  plea&re  to 
**  cncloCe  them,  and  kcq>thcm 
*'  in  tillage  or  paftore,  fo  that 
**  no  nother  man  have  cob* 
"  myn  therein." 

And  again,  {>.  x6*  ''As  Cor 
*'  all  errable  landes,  medowtf, 
^  leifcf  andpaftoresythelordeft 
'*  may  improoe  themlcif  by 
**  courie  of  the  common  lav; 
••  for  the  ftatute  fpcketh  no- 
•'  thing  bat  of  waftegroondes." 

And  again,  p.  19.  "  So  it 
**  was  of  oldetyme  that  all  the 
•'  Unde«»  medowes,  and  paf- 
*'  tures,  lay  open  and  vndofed* 
*'  And  than  was  the yr  teoe- 
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*^  In  the  reign  of  Hen.  3.  which  was  before  the  ftatutes^ 
^*  and  this  appears  by  tlie  writ  quod permittat  habere  tan* 
••  tarn  pajluram :  and  Lord  Bacon,  Chancellor,  particularly 
'*  agreed  with  him  in  all  that  he  faid.''  The  expreflion 
in  2  //v^.  87.  is  not  adrerfe  to  this  pofition;  for  Lord 
Coke  is  there  fpeaking  only  of  the  ftatute  of  Mertom 
F.N.B.  d^toeJ.  287.  ^od  pirmittaU  H.  «  And  the 
<^  rule  in  the  regiftei  is,  that  the  writ  of  quod  permittat 
*'  lieth  of  common  of  pafture,  turbary^  pifchary  and  rea« 
"  fonable  eftovers."  In  2  IVilf  59.  Cope  v.  Marjball^  it 
is  faid  arguendo  that  approver  was  by  common  law.  The 
cafes  of  Fawcett  v.  Strickland^  and  Shake/pear  v.  Peppifu 
although  they  only  incidentally  touched  the  point,  gene- 
rated  an  opinion  in  the  profelGon  that  the  right  of  ap- 
prover was  by  the  common  law,  and  it  is  fo  laid  down 
by  Buller].  in  2  ST.  /?.  392.  n.  Duberley  v.  Page.  It  is 
plain,  fmce  the  tenant's  right  is  a  qualified  right,  and 
confifts  in  a  mere  permifllion  to  take  his  profit,  that  all 
other  ufes  of  the  land  which  do  not  interfere  therewith^ 
are  ftill  preferved  to  the  lord.  As  to  the  diftindion  be- 
tween the  nature  of  turbary  and  pafture,  that  fpecies  ojF 
turf  which  confifts  of  the  roots  of  heath  and  grab,  and 
the  other  vegetables  which  grow  on  the  furface,  is  well 
known  to  renew  within  a  very  few  years,  and  the  peat 


«<  mcntes  mochc  belter  chcape  "nantes  ha?e  commcn  in  all 

"  than  they  be  nowc,  for  the  **  fuchc  out  gronndcs  with  their 

«*  inoft   part    of    the    lordes  "  cattcl,&c."  Fromthcfepaf- 

«  haue  cQclofed^heyr  demeyn  fages  it  feccns  that  before  the  in* 

«<  laodes,  and  meadowes,  and  clofure  of  fuch  demefne  lands, 

"  kepe  them  in  feueraltie,  fo  the  tenants  muft  have  had  com- 

«  that  theyrtenauntes  haue  no  mon  appendant  over  fuch  de* 

<«  commyn  with  them  therein.'*  mefne  lands,  as  well  as  over  the 

(Which  implies  that  they  in-  reftofthe  open  lands,  meadows, 

tercommoncd  over  all  the  de-  and  pafturcs  of  the  townftiip 

roefneSffolongasthey  lay  open.)  in  which  they  lay  interfperfed. 

And    afterwards,    <*  Moores,  but  that  neverthelefs  the  lord 

««hetbe8,andwaftes,goiolyke  might  at  all  tiroes  by  com- 

"  manner  as  the  herbage  of  the  mon  law  approve  his  demcfnes 

^'townes,  for  the  lord's  te-  agaiaft  this  fpecies  of  common. 

Vol.  1.                         H  h                                    alfo 
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^fo  renewsi  though  flowly.  But  it  is  unneccffirytd 
confider  that,  for  the  que  (lion  upon  an  approvement  al- 
ways 189  whether  there  were  a  Tufficiency  left  at  the  time 
of  the  approvement  made  ;  for  the  tenant  mud  declare 
upon  the  a£lual  injury  done  to  himfelf*  8  Ed.  3  39. 
Without  conGdering  whether  the  fupply  will  be  perpe- 
tual|  if  to  a  common  intenti  and  common  apprtrhenGoHi 
fufficient  is  left  at  the  time  of  the  approvement,  that  is 
enough.  If  the  fufficiency  were  difputedi  the  Defend- 
ants ihould  have  taken  iffue  on  it,  but  they  have  admitted 
upon  the  pleadlngSi  the  fufliciency  to  f^tisfy  their  rights 
fuch  as  they  are  in  relation  to  this  tenement.  [^Cham' 
bre],  obferved,  that  the  value  of  turbary  chiefly  depended 
upon  its  contiguity  to  the  meffuage,  not  on  the  fufficiency 
of  quantity,  and  that  circumftance  rendered  it  extremely 
improbable  that  the  common  \aw  (liould  make  the  right 
of  approver  againd  turbary  to  depend  on  the  fufficiency.] 
If  the  contiguity  is  dsftroyed,  that  is  evidence  to  fupport 
the  iflue  of  infufficiency.  But  the  value  of  padure,  alfoy 
in  great  meafure  depends  upon  the  contiguity.  If  the 
padure  l^ft  is  fo  didant  from  the  tenant's  lands  that  he  is 
damnified,  that  would  be  evidence  to  (hew,  that,  as  to 
him,  there  was  not  a  fufficiency  left. 

Shepherd  Serjt.  in  reply.  There  can  be  no  ap- 
prover againd  turbary,  becaufe  there  is  no  meafure  hy 
which  to  try  the  fufficiency  of  what  is  left.  If  the  tenant 
were  not  left  deditute  of  fuel  for  the  prefent  winter,  a 
jury  mud  find  a  prefent  fufficiency:  but  ]T  the  inclofure 
left  none  for  the  next  winter,  it  would  neverihclcfs  be 
an  abfolute  dedru£lion  of  the  right,  not  indeed  as  it  waf 
to  be  exercifed  at  th«  moment,  but  of  the  right  as  it  was 
to  be  exercifed  for  ever  after.  So,  in  common  of  pif- 
chary,  a  partial  inclofure  would  dedroy  the  right,  for  th« 
commoner  could  not  draw  his  net.  As  to  the  quod  per* 
mUtai^  the  exidence  of  a  remedy  for  the  tenant,  if  be  b 
injured^  doea  not  at  all  indicate  the  extent  of  his  right»i 

It 
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It  Is  not  to  be  inferred  from  the  language  of  JFilles  C.  J* 
that  he  thought  there  was  a  right  to  approve  agaipft  tur« 
bary.  On  the  contrary,  he  fays,  that  <<  probably  their 
"  common  of  cftorers  may  be  the  better  for  fuch  inclo- 
♦*  fure,"  which  clearly  contemplates  the  tenant's  entry 
to  take  the  wood,  notwithftanding  the  inclofure.  His 
Cleaning  is,  that  the  z€t  of  the  lord  is  not  to  be  com* 
plained  of,  unlefs  it  be  in  derogation  of  the  tenant's  pro* 
fit ;  But  here,  the  lord  aiTcrts  his  right  to  derogate,  (o 
as  he  leaves  fufficiertt :  and  of  the  fufficiency  no  meafure 
can  be  affigncd* 
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Lawrencr  J*  At  comttion  law  the  lord  might  per- 
haps inclofe  againft  common  appendant,  which  was  not 
sin  exprcfs  grant, but  Wasexercifed  where  the  lord  granted 
arable  land  to  be  held  of  himfelf :  but  it  does  not  foUowr 
that  he  could  approfe  againft  his  own  grant.  Now  muft 
not  common  of  turbary  neceflarily  be  by  grant  ?  [^Manfi 
Jield  C,  J.  ace]  Then  Lord  C^l/s  cxprefflons  are  re- 
conciled. If  there  be  common  of  turbary  by  grant)  to 
iflbe  out  of  all  and  every  part  of  the  wafte,  the  lord  can* 
not)  to  be  fure,  in  derogation  of  his  own  grant,  approve 
againft  the  right  of  turbary. 

Ctrtr.  adv.  vulU 

JLens  on  this  day  prayed  that  the  cafe  might  be  again 
argued  by  Williams  Serjt.  for  the  Plaintiff, 

Mansfield  C.  J.  We  (hould  be  happy  to  hear  it 
argued  again  if  there  were  any  hope  of  new  light  being 
introduced  upon  the  fubjed :  but  no  cafe  fince  the 
ftatute  of  Merton  is  to  be  found,  in  which  it  has  been 
held  that  the  lord  may  approve  againft  the  right  of  conu* 
mon  of  turbary.  If  the  law  be  not  againft  the  approver^ 
all  the  rcafoning  in  the  cafe  of  FavK-eU  v.  Stricklfind  is 
fl  h  ;t  abfurdf 


y 
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1809.  ftbfurd.  Chief  Baron  Comyn,  and  all  the  booksi  recogaize 
Lord  Coh's  do£irine  without  a  doubt.  Sbakefpear  t« 
Pippin  recognizes  the  authority  of  Fafvcett  t.  Strickland^ 
and  that  cafe,  throughout  the  whole  argument,  takes  it 
for  granted  that  the  law  is  fo.  The  univerfally  receired 
opinion  of  the  profeffion,  ever  fince  I  have  been  in  the 
laW|  has  been,  that  there  can  be  no  approver  agaioft 
common  of  turbary.  The  argument  for  the  Defendant 
'  is  a  very  (Irong  one,  that  pafture  is  a  thing  annuaOy  re- 
newing, and  that  turbary  is  not.  The  turf  which  is 
ufed  in  the  neighbourhood  from  which  this  cafe  comeS) 
is  the  fnrface  of  the  common,  pared  oflF  with  the  heatb. 
Aa  to  peat,  the  fubftance  of  morafieSy  which  is  in  fome 
places  called  turf,  there  may  be  a  vaft  quantity  in  a  moor, 
at  a  diftaace  from  home^  and  a  fmaller  quantity  near 
home ;  and  it  might  be  very  convenient  for  the  lord  to 
inclofe  that  part  of  the  land  which  lies  nearer  home; 
but  it  would  be  monllrous,  if  the  lord  could  compel  his 
tenants  to  go  to  a  great  diftance,  perhaps  to  the  otha 
fide  of  the  mountain,  to  fetch  home  their  fuel.  But  it 
is  faid  the  right  to  approve  againft  common  of  turbary, 
snay  fubGft  with  the  limitation  of  leaving  both  fiiel 
enough  and  conveniently  fituated.  No  one  ever  heard 
of  a  plea  that  the  lord  had  left  pafture,  not  only  fuffi- 
cient,  but  equally  convenient,  nor  is  •  it  neceflary  fo  to 
plead  it*  What  Lord  Cpke  fays  of  approving  at  common 
law  againft  common  appendant,  is  only  applicable  to 
common  of  pafture. 

Heath  j.  On  this  Gde  of  WeJinnnJIer^haU  tht 
law  has  always  been  fo  confidered;  and  during  tbs 
time  I  was  at  the  bar,  I  have  given  opinions  to  that 
eflPeft. 


WilTuM 
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Williams  difclaiming  the  hope  of  adducing  any  autho- 
rities to  the  contrary  tStCt^ 

Judgment  was  given  for  the  Defendant  {a). 
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<^)  Ace,  FitzherherU  Sur' 
ueyfffige  17-  "  Itetn^  inquirend. 
**  eji  utmm  dominus  de  refiduo 
"  bojcorufn  predi^witm  forinfi' 
**  c^rumjarg  pojitf  et  quantum 
•«  valet  talis  donatio  velvendst to 
•*  per  anmitn-  It  is  alfo  to  be 
*'  enquered ,  Whet  her  the  lordc 
**  may  gyve  or  felle  the  rcQdue 
*'  of  bis  forren  woodrt  afore- 
**  fayed,  and  what  fuchc  gyftc 
**  or  falc  is  worth  by  the  yerc. 
'*  This  letter  is  playne  enough* 
*'  and  as  me  femeth  no  doubte 

•but  ihc  lord  may  giue  or 
««  fcllc  the  refiduc  of  the  fayde 
"  woddes  or  wades.  Except 
"  that  a  manne  haue  commen  ^ 
««  efloverS'  But  what  that  gyft 
'*  or  fale  is  worth  it  to  be  un- 
*<  derftand  and  knowen>  and  as 
**  me  femeth  the  donee  or  the 
«  byour  (hall  be  in  lyke  caufe  ' 
"  as  the  lord  iliould  haue  ben, 
'<  if  he  had  not  gyven  it  nor 
"  fold  it.  Than  the  lord  hath 
*^  improuedbimfclfofasmoche 
'<  woddct  and  wafles  as  he  can 
"  lawfully,  and  when  he  hath 
'*  gyuen  or  fold  the  rcfydue  of 
<'  that,  he  cannot  improae 
"  hymfclf  of  it*  In  like  maner 


''  the  donee  nor  the  byoureiMr 
**  can  nat  improue  I  hem  felfirof 
"  any  part  theredf.  For  tliey 
*'  can  cat  be  in  no  better  cafe 
*'  than  he  of  whom  they  had 
"  it.'* 

And  in  p.  r^.y  fpeaking  of 
approver  nnder  the  ftatute  of 
Merton^  he. fay 3,  "  Commen 
•'  in  grofs  is,  where  the  lord 
**  hath  granted  by  his  dede 
**  commen  of  pafture  to  a 
"  ftraunger.  Nowe  the  lord  may 
"  nat  improue  hymfeif  of  any 
"^parcellj^r////  contrary  to  kit 
**  grauntf  though  there  be  fuf- 
"  ficient  of  commen.'*  And 
in  p.  a  I.  <*  Moores>  hethes,  and 
"  waftesy  go  in  lyke  manner' 
"  as  the  herbage  of  the  townes^ 
"  for  the  lordes  tenauntes  hatm 
"  commen  in  all  fuch  out 
"  groundes  with  their  catte1» 
**  but  they  (hall  baoe  no  wodde, 
**  thorneSf  turues»  gorfe,  feme, 
*•  and  fuch  other,  but  by  cuf" 
*'  tom^  or  els  Jpecial  nsiords  in 
**  his  chartourt^^  So  that  this 
author  nin(t  have  coD(idersd 
turbary  to  come  within  the  rca* 
fpn  of  common  in  grofs. 


1809. 
Grant 

.Ol/MMSR.. 
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Urquhart 

V 


1809.  the  review  of  the  ,Court,  and  fo  far  as  they  can  be  fsp- 
pofed  to  decide  that  all  trading  in  a  port  where  a  (hip 
toQchfSy  is  a  deviation,  (for  unloading  and  loading  are 
BiRNA&D.  equally  ads  of  trading  and  demtion),  they  have  Gnce 
been  overruled  in  the  cafe  of  Raine  v.  Bel/f  1  Bafi,  195., 
where  they  were  much  confidered.  That  cafe  underwent 
m  verjr  full  difcuflion,  and  the  Court  there  held,  that  '<  if 
**  a^Qiip  touch  at  a  port  which  is  allowed,  and  day  there 
*'  for  any  reafon  which  is  allowable  within  the  intent 
<^  and  meaning  of  the  policy,  and  no  additional  rifk  to 
**  the  underwriters  be  incurred  by  her  trading  there 
**  during  fuch  her  (lay  for  an  allowed  or  juftifiable 
**  caufe/'  (he  may  take  in  "  goods  without  being  guilty 
of  a  deviation."  In  that  cafe  the  (hip  went  into  Gthral- 
gar,  not  under  the  permifTion  to  touch  and  (lay,  for  it 
was  out  of  her  courfe,  but  under  a  necc(Ery,  through 
want  of  provi(ions,  which  makes  the  cafe  (till  the 
ftronger.  In  the  cafe  oiDrifcol  v.  Pajfrnore^  which  is  re- 
ported in  I  Bof*  {5*  PulL  200.  on  other  points,  the  vcfiTcl 
took  in  an  anchor  and  cable  for  the  purpofe  of  tradlngi 
and  fold  it :  and  in  an  z€t\ox\  in  the  King's  Bsnch,  Lord 
KenyoH  C.  J.  held,  it  avoided  the  policy ;  bulf  on  another 
adion  being  brought  in^this  court.  Eyre  C.  J.  held  that  it 
did  not ;  and  the  point  was  never  afterwards  mooted. 
The  ve(rel  could  not  have  touched  at  thefe  iflandi 
under  the  general  permi(rion  which  he  had  to  touch 
and  (lay,  becaufe  they  were  not  in  the  dire£l  courfe  of 
her  voyage  ;  but  the  liberty  to  touch  there,  brought  them 
within  the  courfe  of  her  voyage,  and  (he  then  was  enti- 
tled to  (lay  as  long  there,  and  for  the  fame  purpofes,  as 
at  any  other  port  on  her  voyage.  Nothing  therefore  in 
the  general  law  of  infurance  made  it  unlawful  to  take  on 
board  this  fait,  which  has  not  been  found  by  the  jury  to 
increafe  the  rifk  or  delay  the  (hip's  departure.  The  evi- 
dence of  the  letter  has  not  the  effed  of  altering  or  con- 
trolling the  written  contra£l|  and  was  properly  admitted. 

Under- 


U&OyHART 
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Underwriters  are  prefumed  to  be  converfant  with  the  iSop. 

pra£tice  of  the  royage  they  infurci  and  it  is  well  under^ 
ftood»  though  it  was  not  prored,  that  the  only  purpofe  %. 

for  which  any  (hip  can  touch  on  thefe  iflands,  is,  to  take  ^A&HAaik. 
in  falL'  Since  therefore  the  veflel  might  under  this  policy 
touch  and  ftay  there^the  taking  in  goods  would  be  no  devia- 
tion, becaufe  the  underwriter  had  notice  by  the  general 
courfe  of  the  trade  that  the  taking  in  of  thofe  goods  was  the 
rcry  purpofe  of  touching-  there.  But  here  the  letter  com* 
m  unseated  to  the  underwriter  was  ezprefs  notice  to  him  of 
the  defign  of  her  touching,  and  of  the  practice  of  the  Toy« 
age,  and  therefore  the  conclufion  is  the  more  forcible,  that 
the  Defendant  aflented  to  it  as  part  of  the  rifle  infured« 
It  would  render  policies  wholly  infecure,  and  occafion 
great  inconvenience  to  the  trade  of  the  country,  if  the 
taking  a  fingie  additional  bale  of  goods  on  board,  in  a  - 
port  where  a  (hip  might  lawfully  touch,  (hould  be 
deemed  a  deviatioti.  {^Mansfield  C.  J*  obferved  that  the 
cafes  of  Siiit  v.  Wardell^  and  Sheriffs*  Potts^  were  cer- 
tainljr  much  (haken  by  the  fubfequent  cafe  of  Raine  v. 
Belli  but  that  neither  of  them  governed  the  prefent 
queftion.j 

Beft^  centri.  The  communication  of  the  letter  can 
make  no  difference ;  for  the  queftion  merely  is.  What 
was  the  contra  A  between  the  parties  ?  And  although 
the  concealment  of  any  material  fads  would  have  vi- 
tiated the  contrafi,  on  the  ground  of  fraud,  ic  does  not 
follow  that  every  h€t  which  is  difclofed  becomes  parcel 
of  the  contraQ.  But,  fecondly,  the  evidence  of  this  let- 
ter was  improperly  received.  Policies  muft  be  governed 
by  the  (ame  rules  of  evidence  as  other  contrads ;  and 
parol  teftimony  is  not  admiffible  to  enlarge  them.  Not 
only  does  no  general  ufage  fubfift  of  touching  at  thefe 
iflands  for  the  purpofes  of  trade,  but  it  is  evident  from 
their  fituation  that  veflels  go  thither^  not  for  any  pur- 

1 1  pofes 
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Im 


i8c9*  pofes  of  trade,  but  for  the  puipofe  of  taking  in  proTi* 

^      '    "^       fions  and  water  only.    And  the  folc  eSe£l  of  the  liberty 
V.  to  touch  there  was  this,  that  the  veffel  might  lawfully  fail 

9ARNAR9*       ixom  Madeira  with  a  lefs  ftorc  of  water  and  proTtfions 
than  would  fuffice  for  her  whole  voyage,  in  the  contcm- 
pUtion  of  taking  in  a  further  fupply  at  the  Cap€  dt  Vird, 
which,  without  this  claufe»  (he  could  aot  lawfully  take 
in,  e?tn  at  a  port  fituated  in  the  courfe  of  her  voyage, 
finlefs  it  were  either  the  cuilom  of  the  voyage  to  do  fo, 
as  in  Sali/bury  v.  Town/on^  Pari,  6  edit.  41X.,  which  is 
sot  f^uad  to  be  the  cafe  here,  or  onlefs  the  (hip  having 
been  at  firft  completely  vi£lualled  for  the  whole  diftaoce, 
unforefeen  circumftances  had  rendered  it  neceiTary  for 
her  to  get  further  iupplies  j  and  the  liberty  to  ftay,  is, 
to  (lay  fo  long  as  (hall  be  neceflary  for  thefe  authoriaeed 
purpofes.     And  the  di(tindion  between  the  liberty  to 
touch  and  ftay,  and  the  liberty  ta  touch,  ftay,  and  traiU, 
is  this,  that  the  former  claufe  does  not  authorize  the 
taking  in  of  any  additional  cargo :  where   that  is  io* 
tended,  it  is  ufual  to  aik  permiffion  to  touch,  ftay^  and 
trade,  as  in  the  cafe  of  Grant  v.  Paxion^  poft  465.     The 
authorities   of    itltt  v.    Wardell,  and  Sheriff  v.  Pfl«/, 
ftrongly  favor  this  interpretation  of  the  claufe  \  and  the 
cafe  of  Bell  v.  Raim  b  fo  far  from  overruling,  that  it 
fupports  this  conftru£lion  :  for  it  confiders  the  two  £or« 
mer  cafes  as  law,  and  proceeds  upon  the  exprefs  ground 
that  the  jury  had  found  that  no  delay  was  occafioned, 
which  has  not  been  found  in  the  pre{ent  cafe.    {Manf- 
fiidC.  J.  The  cafe  of  &///  v.  WardeU  did  not  at  aU  de- 
pend upon  the  words  of  the  policy.     DuUm  was  not  a 
port  in  the  (hip's  paflage  out,  and  it  was  found  that  (he 
did  not  ftay  the  longer  for  difcharging  her  coals^    The 
%(k  complained  of  in  Sheriff  \.  Potts  did  not  detaia  d^ 
veiTcl  half  an  hour.     If  while  a  (hip  is  neceflarily  de- 
tained in  harbour  for  a  lawful  purpoft,  an  a£l  is  doncj 
bj  talking  in  of  putting  out  pan  of  her  cafgo,  which  docs* 
9  |ioi 
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not  delay  her,  nor  in  the  leaft  degree  affeA  her  voyage, 

it  feems  hard  to  fay  that  is  i  deviation*     I  cannot  diftin* 

TJrquhaiit 

gaifl)  the  cafe  of  Raine  v.  BM  from  the  others.     There  v. 

the  fhip.took  in  doUara  while  (laying  in  the  port  for  a       BAtwAKOi 

legal  parpofe.]] 

Our.  adv.  vult. 

Mansfislp  C.  J.  now  delivered  the  opinion  of  the 
Coort. 

After  recapitalattng  the  fads  of  the  cafej  he  obferved ! 
The  queftion  which  has  been  made,  both  at  the  trial  and 
upon  the  argument,  is  (imply  this.  Whether  the  (hip  hav- 
ing liberty  to  touch  at  the  Cape  de  Verd  illands,  without 
8iny  reafon  a(rigned  for  it  in  the  policy,  the  (laying  there 
^  little  time,  and  taking  in  this  fait,  without  any  proof 
that  the  lofs  was  at  all  occaBoned  thereby,  is  to  be  con- 
fidered  as  a  trading  which  vacates  the  policy,  becaufe,  as 
it  is  faid,  the  memorandum  gave  only  liberty  to  touch, 
not  to  touch  and  trade  ?  tt  is  doubtful,  nor  can  I  find 
it  any  where  defined,  what  is  the  precife  meaning  of 
I*  liberty  to  touch/'  as  contradifttngui(hed  from  the 
meaning  of  '*  liberty  to  touch  and  ftay/*  No  cafe  de- 
cides this  difficulty,  though  there  mufl  be  fome  difference 
l>etween  the  two  phrafes :  but  the  time  of  (laying  in 
both  inftances  is  perfedly  undefined ;  and  no  cafe  de* 
cides  how  long,  or  for  what  purpofes,  a  (hip  may  (lay 
under  the  licence  of  thefe  claufes.  I  have  been  always 
extremely  averfe  to  receive  parol  evidence  to  vary  or  «• 
plain  a  written  contra£l ;  but  under  the  circumftances 
of  this  cafe  the  Court  is  of  opinion  that  the  letter  was 
admtflible  evidence;  and  that  it  explains  the  word 
<<  touch  i"  and  fince  it  was  communicated  to  the  under* 
writers,  they  mufl  have  known  fpr  what  purpofe  this 
word  was  introduced  into  the  policy.  They  mud  have 
known  that  the  (hip  was  to  trade  there,  and  that  the 
policy  contemplated  Uiis  s^ft*    It  was  aflumed  in  the 

COttlfil 
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courfe  of  the  argument,  that  th^  taking  in  fait  was  equi- 
Talent  to  a  general  tradih^ :  but  that  is  not  fo ;  for  the 
purpofes  of  a  general  tradings  it  might  have  been  necef- 
BAaKARD.  {^  ^Q  unload  all  the  cargo»  and  confome  much  time :  it 
does  not  neceflarilj  follow  that  much  time  was  coofamed 
ia  taking  in  fait.  It  is  not  therefore  to  be  coDcloded 
that  the  «  liberty  to  touch/' authorizes  a  general  trading. 
Among  the  cafes  on  this  fubjed,  which  are  all  coUefied 
in  Parif  6th  ed.  388.  is  that  of  Stitt  r.  JTarJeU,  which 
has  been  cited  in  the  argument.  Lord  Kettyon  does  not 
there  at  all  define  what  is  the  meaning  of  the  *<  liberty 
<*  to  touch  and  ftajr/'  but  expreflcs  bis  opinion  that  if 
that  breaking  bulk  had  happened  at  Cork,  where  the  (hip 
was  entitled  to  touch,  inftead  of  in  Dublin  harbour,  tbe 
policy  would  equally  have  been  avoided.  But  as  this 
was  a  fudden  anfwer  to  a  fudden  que(tion  put  by  the 
Plaintiff's  couofel,  what  would  have  happened  if  the  (hip 
had  gone  into  Cork^  it  is  not  a  comment  entitled  to  have 
much  weighty  as  an  explanation  of  the  term  *'  liberty 
to  touch  and  ftay."  I  wi(h  his  lordfliip  had  more  follf 
Gonfidered  it.  In  the  cafe  of  Gregory  v.  CbfjfiU^  S.  R» 
Trin.  24  G^.  3*  Parkf  67.1  Lord  Mansfield  C.  J.  fajSs 
*<  the  policy  in  queftion  differs  from  others  1  becaufe  it 
*'  contains  a  permiflion  to  trdde^  as  well  as  to  twcb  mid 
^^  fiay^  at  any  ports  or  places,  which  is  not  ufual  in  po> 
»  Ucies  of  this  nature  \  for  in  general  they  only  pennit 
*'  them  to  touch  and  ftaj^  which  words  can  only  be  ia* 
<<  tended  to  give  a  permiflion  fo  to  do  if  neceffiij  Mtget 
*<  them!*  This  cannot  be  the  true  conftruAion.  The 
claufe  is  not  required  for  that  purpofe ;  for  every  (hip» 
without  any  memorandum  for  that  purpofe,  has  libertj 
to  do  what  is  neeeflary,  in  order  for  the  prefenration  of 
tbe  veffel  and  the  lives  of  thofe  on  board  her ;  as  to  take 
in  provifions  to  fave  the  crew  from  ftarving,  or  to  pre- 
vent her  from  finking  by  going  into  port  to  be  repaired. 
Such  a£lS|  though  done  without  the  fan^tion  of  thefe 

wordsi 
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words,  are  no  deviation.    I  know  not  who  was  the  au  ito^. 

thoT  of  that  note,  and  perhaps  it  may  have  been  incor-      ^   -^^m^ 

rcaiy  taken.  The  meaning  of  thefe  words  then  has  never     ^*^"^*'*" 

been  defined.    It  was  truly  faid,  that  if  a  general  cuftom      Biama*. 

had  been  proved,  for  (hips  from  Madeira  to  Santos  to  call 

at  the  Cape  de  Veri  ijlanis^  to  take  in  fait,  it  would  ha?o 

been  a  fafficient  anfwcr  to  the  objedion  which  imputes 

a  deviation.  And  upon  what  principle  ?  Becaufe,  if  the 

underwriters  know  by  the  general  cuftom  of  the  trade, 

that  th^  touching  at  thofe  iflands  is  for  the  purpofe  of 

taking  in  fslt,  the  aflured  are  endtled  to  do  it.    If  then 

die  underwriter  knows  the  fame  thing  by  means  of  an 

ezprefs  communication  of  the   purpofe  of   touching,. 

which  is  in  thiihinftance  proved  to  have  been  made,  it  is 

the  fame  thing  as  if  he  had  notice  by  the  general  ufage 

of  the  ^ade.    He  knows  then  by  this  letter  that  the  (hip 

was  to  go  to  the  Ctfe  de  Verd  for  fait.    The  letter  is  not 

madeufeof  to  vary,  or  contradifl  the  policy;  it  only 

ftiews  that  the  underwriters  knew  the  purpofe  of  goinjp      * 

there ;  it  therefore  (hews  that  there  was  no  deviation 

from  the  courfe  of  the  voyage  intended  and  infured ; 

and  this  conftruAion  is  not  at  all  inconfiftent  with  any 

decided  cafe.    I  do  not  go  into  the  merits.    No  doubt 

the  difficulty  aiofe  from  a  want  of  precifion  in  the  bro« 

ker.    He  thought  the  firft  policy  was  fufficiendy  cleared 

up  by  the  indorfed  memorandum,  and  that  after  the 

communication  to  the  underwriters,  the  other  policy 

would  have  the  fame  efieft. 

Rule  difchargedi 
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Elmore  v*  Srotrs. 

If  a  man  bar-    npHIS  ^as  an  aAion  brought  to  recover  the  price  of 
gfiins  for  the  pur-         ^^^^  horfcs,  which  it  was  contended  had  been  fold  tcf 

chaco  goo  8,  the  t)cfcndant.    The  declaration  contained  one  cotinti 

and  deflres  the  ' 

vendor  to  keep  up<>Q  ^  bargain  and  fale,  and  another  upon  a  fale  and 

tbem  in  his  pof-  delivery.    Upon  the  trial  of  this  caufe  at  the  MiddJefex 

SSaf  purpofc  '^"•"g*  '"  ^'^'*'  ♦"'"  ^'*'  »>'f"*  ^-"'^^  ^  J-'  «' 
for  the  vendce»      appeared  that  the  Plaintiff,  who  kept  a  livery  ftable,  and 

and  the  vendor      dealt  in  horfesi  having  demanded  1 80  guineas  for  thefe^ 

accepu  the  or-      jj^^  Defendant  after  offering  a  lefa  price,  which  was  re- 

der.thisisafuffi-  .•      ,  ,        ^    ^  \    '  t^    .      r 

clent  delivery  of    jccied,  at  length  fent  word  that  **  the  horfea  were  hisi 

the  goods  within  «  but  that  as  he  had  neither  fervant  nor  ftablfi  the 

thcftatuteof  u  Plaintiff  mua  keep  them  at  livery  for  him,".    The 

'^*It  is  no  objec-  Plaintiff,  upon  this,  removed  them  out  of  his  fale  ftablc 

lion  to  a  con-  into  another  ftabie.    Lens  Serjt.  for  the  Defendant  con-^ 

Itruaive  delivery  ^jgnded,  that  as  this  was  a  bargain  and  fale  of  goods  of 
of  eoods,  that  it  ^         1        t  ....  tr 

is  made  bywords,  8^^»'^'  ^*'"^  *»^  ^^^  *  °^^  "»  ^?"«'K  ^"  occeffarf 
parcel  of  the  pa-  to  be  proved,  becaufe  there  was  no  Vufficient  deKvery^ 
lol  contraa  of  Such  a  conftruAive  delivery  as  this,  would  not  avail,  he 
^^^*  faid,  to  take  the  cafe  out  of  the  ftatute^     MansfidiC.  ]. 

O^Y  ^^/'  was  of  opinion  that  there  was  a  fnfficlent  delivery,  but 

f-^g^  referved  the  point  \  and  the  jury  found  a  rexdiA  for  the 

Plaintiff. 

On  the  following  day  Lem  obtained  a  rule  nifi^  to  fet 
aGde  the  verdiA  and  enter  a  nonfirit,  upon  the  objedion 
abovemeotbned.  And  on  a  fnbfe^uent  day  in  the  faore 
term 

Beft  Serjt.  {hewed  caufe.  He  contended,  i  ft,  that  the 
transfer  of  the  horfea  from  thV  ftabie  where  the  Plain- 
tiff'^  borfes  were  ezpofed  to  fale,  and  where  thefe  at'6rft 
flood,  to  a  livery  ftabie,  where  they  ftood  at  the  ezpeoce 
and  rilk  of  the  DefcndanC|  waa  equivalent  to  an  afloal 

delircry. 


/ 
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delivery.  He  might  after  that  time  hare  maintained 
trover  for  them,  and  if  he  had  died,  they  would  have  be* 
longed  to  his  executors.  The  delivery  was  complete,  fo  ^ 
far  as  any  delivery  was  capable  of  taking  placci  confift* 
ently  with  the  difpofition  the  Defendant  chofe  to  make 
of  them.  2.  If  this  was  not  an  aflual  dcliveryi  it  is 
one  of  thofe  cafes  to  which  the  ftatqte  of  frauds  does 
not  apply,  becaufe  an  a£lual  delivery  is  impofllible :  no 
delivery  was  intended,  or  could  be  made  here,  without 
defeating  the  Defendant's  purpofe  of  keeping  the  horfes 
at  livery  with  the  PlaintiflF,  and  therefore  none  was 
neceffiiry. 

Lensy  eontri.  The  ftatute,  in  requiring  a  delivery,  in- 
tended that  there  fliould  be  fome  diftind  fubftantive  ad* 
independent  of  the  bargain,  and  capable  of  proof,  to  cor* 
roborate  the  parol  account  of  the  bargain.  But  there  is 
nothing  here  diftinfi  from  the  parol  contra6^,  to  confirm 
it,  and  the  only  evidence  of  the  delivery  is  found  in  the 
terms  of  the  contrafl  itfelf.  In  the  cafes  of  a  fale  of 
heavy  goods  in  a  warehoufe,  or  of  hay,  or  the  like,  it  has 
indeed  been  held  that  corporal  delivery  is  not  neceflary, 
bu^  that  the  delivery  of  the  key,  or  other  fymbolical  or 
condruflive  delivery,  is  fufScient.  ChapJin  v.  Rogers^ 
2  Ea/tj  194.  But  nothing  here  has  been  done  towards 
a  delivery,  except  the  requeft  that  the  horfes  might  fland 
at  livery,  therefore  the  whole  ftill  rells  in  parol.  It 
.  might  with  equal  propriety  be  contended,  that  in  the 
common  occurrence,  where  goods  are  ordered  in  a  (hop, 
and  left  till  called  for,  that  is  a  delivery.  IHeath  J.  bb- 
fcrved,  that  if  the  goods  were  weighed  out,  or  mealured, 
that  would  be  a  fufficient  delivery.]]  The  fecond  argu* 
ment  refplved  itfelf  into  the  firft.  If  goods  are  not  c:ipible 
of  an  a£lu)l  delivery,  a  tonftrudiive  delivery  is  fufficient. 
But  in  the  prefent  c^fc  there  is  neither  an  aflual  nor* 
fooftruaivc  delivery.    It  is  material  that  the  Defendant 

.PCVCf 
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nerer  rode  the  horfes,  nor  exercifed  orer  them  any  one 
a  A  of  ownerfliip ;  nor  has  any  a&  whatever  been  done 
^  to  confirm  the  bargain,  fince  it  was  made. 

9^^^  Cur.  adv.  mlu 

Mansfield  C  J.  now  delivered  judgment. 

The  obje^ion  made  to  this  Terdi£i  was  the  want  of? 
memorandum  in  writing  of  the  faie,  and  of  a  delivery. 
I  thought  at  the  trial  that  there  was  no  need  of  a  memo« 
randum  in  writing,  becaufe  of  the  dire£lion  given,  dut 
the  borCes  fliould  ftand  at  livery.  They  were  in  hSt  pot 
into  another  (table,  but  that  is  wholly  immaterial.  It 
was  afterwards  argued  that  this  was  not  a  fufficient  it* 
livery,  but  upon  confideration  we  think  that  the  horfcs 
were  completely  the  horfes  of  the  Defendant,  and  that 
when  they,  ftood  at  the  PlaintiflF's  (tables,  they  were  io 
efie£t  in  the  Defendant's  po(re(rion. ,  There  are  many 
cafes  of  conftru£tive  delivery,  where  the  price  of  goods 
may  be  recovered  on  a  count  for  goodi  fold  and  delircred, 
inftead  of  a  count  for  goods  bargained  and  fold.  A 
common  cafe  is  that  of  goods  at  a  wharf,  or  in  a  vare* 
houfe,  where  the  ufual  praftice  is,  that  the  key  of  the 
warehoufe  is  delivered,  or  a  note  is  given  addrefled  to 
the  wharfinger,  who  in  confequence  makes  a  neweotrj 
of  the  goods  in  the  name  of  the  vendee,  although  no 
transfer  of  the  local  fituation  or  adual  poflei&on  takes 
place.  Thus  in  the  prefent  cafe,  after  the  Defendant 
had  faid  that  the  horfes  muft  (tand  at  livery,  and  the 
Plaintiff  had  accepted  the  order,  it  made  no  diflerence 
whether  they  ftood  at  livery  at  the  vendor's  ftaUei  <» 
whether  they  had  been  taken  away  and  put  in  fome  other 
(table.  The  Plaintiff  poffeffed  them  from  that  timei  not 
as  owner  of  the  horfes,  but  as  any  other  livery  (bUe 
keeper  might  have  them  to  keep.  Under  many  eveott 
it  might  appear  hard,  if  the  Plaintiff  (hould  not  oontinoe 
to  have  a  lien,  upon  the  horfes  which  were  in  his  own 

Oeffion) 
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poirc(fion>  fo  long  as  the  price  remained  anpaid ;  but  tt 
was  for  him  to  confider  that,  before  he  made  his  agree- 
ment. After  he  had  aficnted  to  keep. the  horfes  at  li- 
Very,  they  would,  on  the  deceafe  of  the  PlaintifiT,  have 
become  general  aflcta :  and  fo,  if  he  had  become  bank, 
rapt,  they  would  have  gone  to  his  aflignee$.  The  De- 
fendant could  not  ha^e  retained  them,  although  he  had- 
pot  received  the  price*    Gonfcquently  the  rule  mud  be 

Diicharged* 
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Ward  v.  Wells. 

npHIS  was  an  aAion  brought  upon  a  promiflbry  note. 
Upon  the  trial  before  Mansfield  C.  J.  at  the  fittings 
at  Weftminjler^  in  this  term,  it  appeared  that  the  note  had 
been  attejfted  by  a  perfon  named  Collins^  the  fon  of  a  man 
of  fortune,  who  had  been  refiding  for  a  while  in  the 
hoafe  of  the  PlainliflF's  attorney,  and  in  the  courfe  of 
that  relidence  had  attefted  this  note  in  his  prefence, 
Ti^e  s^ttorney  fwore  that  he  had  enquired  for  him  in 
many  places  within  a  year  pafl,  and  could  not  hear  of 
him.  Another  witnefs  dated,  that  four  days  befpre  the 
trial  he  enquired  for  CMns  at  the  houfe  of  his  father, 
apd  was  informed  by  his  elder  brother,  that  he  believed 
him  to  bp  in  Spain^  as  he  had  fetiput  for  that  country 
about  two  months  before,  and  had  not  yet  returned. 
Vaugban  ^txyt.  iox  \\kt  Defendant,  contending  that  the 
abfence  of  the  attefting  witnefs  was  not  yet  fuffi« 
ciently  accounted  for,  the  father  of  Collins  was  called^ 
who  ftated  that  be  had  received  a  letter  from'  his  fon^ 
dated  fix  days  befpre  the  trial,  from  Palmoutb^  informing 
him  that  his  vefiel  had  failed  for  Spain^  but  had  been 
driven  back  by  ftrefs  of  weather  1  he  expeAed  however 
to  fail  again  immediately :  at  the  time  of  the  inquiries 
Vol*  L  I  i  above 


Ftb.  9. 

If  an  attefting 
witners  has  fpt 
out  to<ieave  the 
kingdom,  his 
abfence  is  fuffi- 
ciently  aecoanted 
for»  although  in 
faahtsveflel 
may  unexpeded- 
ly  have  been  beat- 
en back  into  an 
£»glj/b  port  hf 
contrary  winds, 
juft  at  the  time 
of  the  trial. 
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1 809.  aborc  mentionedi  the  elder  brother  had  not  been  appriiied 

*^  ""*^  of  the  receipt  of  this  letter,     Manifield  C.  J.  permitted 

V*  the  note  to  be  read,  and  refufed  to  referve  the  point 

Weh.8,  ,pj^^  PlaintiflF  obtained  a  verdia. 

Vaugban  now  moved  that  the  verdid  might  be  fet 
nfide  and  a  noofatt  entered,  or  that  a  new  trial  might  he 
had.  PHnee  w.  Blackburn^  %  Eaft^  %^o^  was  die  fitft  cife 
Sa  which  the  old  rule  was  relaicd,  and  perhaps  that  cafe 
went  too  far,  but  in  the  prefeot  inftance  the  witneft  was 
within  the  reach  of  prooeis. 

Tbi  Ckurt  mentioned  the  cafe  of  Cro/by  r.  Pircj^  ante 
364.  and  heldy  that  if  the  circnmftance  of  a  witneb 
being  abroad  difpenCes  with  the  neceflity  of  producing 
him^  diere  was  no  pretence  for  the  prefent  motion. 
Unqoeftionably  the  PlaintiflTs  attorney  thought  the  at- 
'  tefting  witnefs  out  of  .the  reach  of  procefs,  and  as  to  all 
perfons  in  England^  he  was  in  Spain.  When  the  previous 
ioqoirie^  were  made^  the  elder  brother  did  not  know  to 
the  contrary^  and  the  father  did  not  at  the  time  of  the 
trial  know  that  his  fon  had  d^t  squally  (ailed  again. 

Rule  refufed 
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Grant  v.  Paxton.  p^^^  ^^ 

^HIS  aaion  was  brought  upon  a  policy  cffcftcd  upon     A  policy  apon 

goods,  by  the  Brufifwick^  as  iatereft  might  appear  j  *  homeward 

to  pay  average  upon  each  fpccics  of  goods,  at  and  from  ^^W^^^^o^^^- 
nL'      *      11  •  .      i.  .     .  aitff  upon  goods 

Cbwa  to  all  or  any  ports  or  places  whatfoercr  and  where-  ^j  and  from  a  fo- 

focver  in  the  Eajl  Indies^  Perfia^  or  clfewherc  beyond  the  rcign  port  of 

Cape  of  Good  Hope^  in  port,  and  at  fea,  in  all  places,  at  all  loading*  antil  the 

times,  and  in  all  fcrvices,  until  the  (hip's  fafc  arrival  at  ^»P'«  ^'^ival  in 

IjojiuoH%  beinn* 
X^ondon ;  with  liberty  to  feek  for,  join,  and  exchange  con-  ningthe  advcn- 

voys  ;  beginning'the  adventure  upon  the  /aid  goods  and  ture  upon  the 
merchandizes  from  the  loading  thereof  on  board  the  faid  f^'^  %^^^^^ 
fliip  at  China,  including  the  rifk  in  craft  from  the  (hore  ^^il^^^^f^l' 
to  the  (hip,  and  to  continue  until  the  faid  (hip,  with  ail  port  of  loading, 
her  ordnance,  &c.  and  goods  and  merchandizes  whatfo-  and  To  (hould 
ever,  (hould  be  arrived  at  London^  including  the  ri(k  in  continue  upon 
craft  from  the  (hip  to  the  (hore,  and  upon  the  goods  and  Jhe  fame  fliould 
merchandizes,  until  the  fame  (hould  be  difpharged,  and  be  difcharged ; 
iafely  landed}  and  it  was  (lipulated  that  it  (hould  be  was  held  to  at- 
tach only  on  the 
particular  cargo 
taken  in  at  the  firit  port  of  loading. 
ThoDgh  the  infarance  waa»  to  all  or  any  ports  and  places  whatfocver  beyond  the 
Cape  of  Good  Hopey  in  port,  and  at  fea»  in  all  places,  at  all  times,  and  in  all  fervices, 
with  liberty  to  proceed  to,  touch  and  ftay  at  any  porta  or  places  whatfoever  for  any 
pnrpofe  whatfoever. 

But  upon  an  infurance  on  an  India  voyage  out  and  home,  the  policy  being 
equally  extenfive  as  that  above  ftated>  and  containing  the  additional  words*  weAfot^ 
miards  and  backnvards  atfea$  until  the  (hip's  arrival  at  her  lafi.  ftation  of  difcharge, 
though  it  purported  literally  to  be  on  ibe /aid  good$f  the  Court  held  It  muft  by 
neceflary  implication  apply  to  all  goods  put  on  board  in  the  courfe  of  the  voyage* 
Forwards  and  backwards  means  from  port  to  port  Ia  the  courfis  of  the  voyage 
not  firom  Europe  to  jf/ia  and  from  ^Jia  to  Europe* 

Upon  an  infurance  on  an  E^  India  voyage,  the  undevwritets  are  bound  to  know 
^he  courfe  of  the  Eajl  India  Company's  charter-parties  and  trade,  4nd  that  the 
lhip*8  dcAinatlon  is  liable  to  be  changed  after  the  policy  is  eflfeded. 

And  if  the  company  permit  the  voyage  of  a  chartered  (hip  to  be  altered,  though 
it  is  at  the  requeft  and  partly  for  the  beif  cfit  of  the  alTured,  the  altered  voyage  con- 
tinues, protcded  by  the  policy. 

l\\  kwfu^ 
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lawful  for  the  faidjlnpf  &c.  in  that  voyage  to  proceed 
and  fail  to^  and  touch,   and  day  at  any  ports  or  places 
wbatfoever,  for  any  purpofe  whatfoe?er»  without  being 
deemed  a  deviation.    The  declaration   averred  that  a 
large  quantity  of  goods  was  loaded  ot^  board  at  Chim^  to 
be  carried  on  the  voyage  infured  |  that  the  fliip  failed, 
and  proceeded  in  the  courfe  of  the  find  voyage  to  Bent' 
iajf  and  that  while  (he  was  there,  the  JaiJ  goods  were 
unloaded  and  taken  out  of  the  (hip,  and  in  lieu  thereof 
»ibir  goods,  while  the  (hip  remained  at  Bombay  in  the 
courfe  of  the  faid  voyage,  were  put  on  board  her,  to  be 
carried  on  the  further  profecution  of  the  Jaid  voyage  -,  that 
(be  afterwards  failed  from'  Bombay  in  the  further  profe- 
cution of  the  faid  voyage^  and  was  captured  with  the  faid 
lafi   mentioned  goods  on  board.     This  caufe  was  tried 
before  Mansfield  C  J.  and  a  fpecial  jury,  at  GtnldbcU^ 
at  the  Sittmgs  after   Trinity  term    1807.     The  fa£U 
proved  were,  that  the  Brun/wict,  of  which  the  Plaiotiff 
was  part  owner,  had,  in  Offober  1803,  been  chartered  in 
the  ufual  terms  of  the  £a/i  in^xa  Company  charter-pardes^ 
for  a  voyage  to  China  and  back,  and  on  any  other  ferrice 
whatfoever,  as  the  faid  Company,  or  any  of  their  go- 
vernors, prs(ideqt8,  or  agents,  authorized  thereto  by  the 
Court  of  Diredors  for  the  time  being,  or  any  committee 
ef  the-Company,  fhould  require  or  dire6l :  that  the  (hip 
failed  from  Cifinat  with  a  cargo  of  tea,  fome  part  of  which 
belonged  to  the  Plaintiff,  as  his  private  adventure,  and 
was  the  fubjed  of  this  infurance.    That  (he  foon  after* 
wards  fprung  a  leak,  which  rendered  it  necefTiry  for  her 
to  go  into  Bombay,  where  (he  delivered  the  undamaged 
part  of  the  company's  goods  to  be  carried  to  England  on 
board  of  ihe  Worcefier  and  Skelton  Cajlle^  two  (hips  which 
were  then  lying  there :  and  the  PIaintifl>  by  permiflicMi  of 
the  company,  forwarded  his  private  adventure  towards 
Sngland  hj,tht  Br idgewater^  and  infured  it  for  that  vof- 
age  by  a  fre(h  policy,  the  underwriters  upon  which  after- 
wards 
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irards  paid  him  for  a  total  loft  faftained  by  the  cap*  T809. 

ture  of  that  (hip  in  the  courfe  of  her  homeward 
pafldge.  When  the  Brunfnvlek  was  repaired,  the  go« 
Ternor  in  council  at  Bombay^  upon  the  application  of 
the  Plaintiff,  permitted  her  to  return  to  the  port  of 
Cantan  in  China  for  the  purpofi  of  receiving  another 
cargo  of  tea  on  account  of  the  company,  ftipulatiiig  that 
the  company  (hould  not  be  charged  with  any  expence  on 
account  of  demurrage^  deviation  or  detention,  or  other 
cods  and  charges  whatever  by  reafon^f  the  Brunpwick 
proceeding  to  China  to  take  in  another  cargo,  but  the 
fame  (hould  be  in  all  refpedis,  as  if  originally  laden  on 
board  the  fame  (hip  in  the  terms  of  the  charter-party. 
The  Plaintiff  loaded  the  Brun/wick  on  his  own  account 
with  cotton,  and  failed  for  China  /  and  upon  this  fecond 
voyage,  the'(hip  was,  with  her  cargo,  captured,  by  a  French 
fquadron  \  and  the  principal  objedl  of  this  adion  was  to 
recover  as  for  a  total  lofs  upon  that  event.  The  only 
defence  important  to  mention  here  was,  that  the  fecond 
voyage  from  Bombay  to  China  was  not  within  the  terms 
of  the  policy,  which,  it  was  contended,  applied  only  to 
the  goods  firft  loaded  on  board  in  China,  for  that  thofc 
goods  were  to  be  delivered  in  London;  although  power 
was  given  to  fail  with  them  any  where ;  that  the  policy 
was  fatisfied  by  the  prote£lion  of  the  fame  goods  whea 
they  were  (hifted  to  the  Bridgevfater^  and  did  not  attach 
upon  the  goods  put  on  board  at  Bombay.  The  Plaintiff 
on  the  other  hand  contended  that  this  was  the  common 
form  of  Eaji  India  policies,  and  though  the  infurance 
was  ezprcfled  to  be  from  the  loading  of  the ^Stm/ goods  in 
China^  till  the  delivery  of  the  faid  goods  at  London^  the 
Ufage  and  under(taQdiog  of  the  trade  was,  that  .^e  ri(k 
ihould  cover  all  the  trading  in  the  whole  courfe  of  the 
voyage  between  the  time  of  loading  at  Canton  and  the 
time  of  the  (hip's  arrival  in  London.  The  Plaintiffs  re- 
fierred  to  the  cafe  of  Grant  v.  Delacour^  .which .  arofe  ia 

I  i  3  confe. 
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iSdp.  tenfequetice  of  die  lofs  of  the  fame  (hip  and  cargOi  b«f 

upon  another  policy.    That  was  at  and  from  London  to 
<<  all  parts  and  placet  on  this  6de  and  on  the  other  fide  of 
<^  the  Capi  of  Good  Hopi^  forwards  and  backwards,  at  fc% 
<<  at  all  times^  on  all  fervices,  and  in  all  ports  and  places, 
*<  until  the  (hip's  fafe  arrival  back  again  at  her  laft  ftatioa 
**  of  difcharge  at  flackwall  or  Deptfordi  upon  goods  in  the 
*<  Brunfwich^  as  intereft  might  appear,  beginning  the  ad- 
<<  venture  from  the  loading  thereof  on  board  the  faid  fliip 
«'  at  London^  znAfo  (hould  continue  until  the  faid  (hip  with 
**  all  her  ordnance  and  goods  and  merchandizes  whatfo* 
<<  ever,  (hould  be  arrived  as  above,  and  back  again  at  her 
<<  laft  ftation  of  difcharge  ^t  Blackwall ox  Dipifird.  That 
*<  caufe  was  tried  at  thtGmldhaii  fittings  after 7Wm/jr  term 
«(  l8o5  before  MansfioldQ.].  The  defence  chiefly  relied 
<<  on,  was,  that  the  lofs  occurred,  not  upon  a  voyage  per« 
'<  formed  in  the  fervice  of  the  Eaft  India  company,  but  in 
<<  a  voyage  undertaken  by  their  permiilion  indeed,  as  it  ap« 
<<  peared,  but  at  the  requeft,  and  for  the  fole  benefit  of  the 
'<  PlaintiflF.    ManiJleldC.].  was  thereof  opinion^  that  the 
<*  policy  extended  to  all  voyages  performed  by  the  Bmnf* 
*'  wici  under  the  con^pany'a  authority,  for  whofe  benefit 
<<  foeverthey  were  undertakenjbecaufe  the  owner  has  no 
^  control  over  a  fliip  during  the  time  for  which  it  was 
<<  chartered  in  the  Kj/l  India  company's  fervice ;  and  the 
<<  jury  found  a  verdifi  for  the  Plaintiff. 

<<  jLmi,  for  the  Defendant,  in  the  following  term  ob- 
M  tained  a  rule  nifi  to  fet  afide  the  verdi&,  and  to  haTca 
<>  new  (rial,  upon  the  ground  that  there  was  no  inftance  of 
<*  fttch  a  retrograde  voyage  having  taken  place  under  an 
«'  Ea/llhdia  charter-party,  and  it  therefore  could  not  be, 
<<  and  yt$$  not  within  the  contemplation  of  the  parties  to 
<<  infure,  and  that  notwithftanding  the  underwriters  might 
<<  be  reljponfibltt  upon  any  voyage  performed  by  the  orders 
^  of  the  Viompany^  though  unforefeen  at  the  time  of  ef- 
^«  fefli0§  the  policy,  yet  that  in  this  inftance  the  intereft 
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Grant 

V. 

Sblacqviu 


**  of  the  company  in  the  (hip  was  fofpended  daring  the         1809.. 

**  performance  of  this  voyage*    Mansfield Q^  J.  obfenrcd^ 

**  that  no  particular  voyage  was  in  contemplation  {  the 

**  Infarers  engaged  by  this  pplicy  to  protect  thefhip  in  any 

««  voyage  which  (hould  be  undertaken  in  that  part  of  the    //^/^^^/o, 

*^  world  t  this  voyage  had  been  undertaken  lawfully,  and 

**  was  within  the  policy  t  and  there  was  no  difference  be- 

**  t^een  the  direction  and  the  permiflion  of  theJS'^  In£a 

«*  company ;  and  he  faw  no  reafon  to  take  the  voyage  out 

<<  of  the  words  of  the  policy.     Rooke  J.  faid,  that  if  (he 

*<  infurers  did  not  like  to  infare  fuch  voyages,  they  might 

<<  except  them  in  future  policies*    The  cafe  was  argued 

*'  on  a  fubfequent  day  in  that  term  by 


/(^i^ 


:rj/. 


«<  Shepherd  and  Beft  for  the  Plaintiffs,  and  Lens  and 
<<  Bajkj  for  the  Defendants^  and  the  Court 

<<  Bifcharged  the  Rule.'' 

It  was  contended  for  the  PlaintiflP,  that  that  deci- 
fion  governed  the  principal  cafe.  But  Mansfield  C.  J; 
thought  that  the  prefent  policy  attached  only  upon  the 
fpecific  goods  (hipped  in  Clnna^  upon  the  voyage  froni 
China  to  London^  and  direAed  a  nonfuit,  with  liberty  t6 
move  to  enter  a  verdifib  for  the  Plaintiff,  if  the  Court 
fliould  be  of  opinion  that  he  ought'to  recover, 

Befi  Serjt.  in  the  enfuiog  Michaelmas  term  obtained  a 
rule  nifiy  and  the  cafe  was  twice  argued  \  firft  in  HUaff 
term  1808  by  Bayley  Serjt.  for  the  Defendant,  and  Shep^ 
herd  and  f^Serjts.  for  the  Plaintiff,  and  again  in  Trinity 
ferm  in  the  fame  year  by  Lens  and  Marjball  Serjtt.  for 
the  Defendant,  and  Shepherd  and  Befi  for  the  Plaintiff. 
The  Defendant's  counfel  firft  infilled,  as  they  had  don« 
in  the  cafe  cited,  that  this  voyage  was  not  covered  by  the 
policy,  becaufe  it  was  not  undertaken  by  the  command 
and  in  the  fervice  of  the  Eafi  India  company  \  [>ttt  tho 
Court  clearly  held  that  xhcit  former  declfion  had  put  that 
^ueftion  at  reft  j  and  that  the  only  point  here  waai  whe» 

114.  ther 
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iScf  •  itkharJfi$^  I  BL  Rep.  463.  is  another  cafe  diredlj  decU 
Ctc  of  that  pc»int.  If  the  policy  atuched  on  the  cotton 
hot  from  Sambay  to  ChUia^  fo  would  it  alfo  attadi  on  a 
feoond  caigo  of  tea  to  be  taken  in  there  in  exchange  for 
die  cotton,  and  thns  the  riik  of  thcfe  underwriters  might 
be  prolonged  to  ererj  fucceffive  cargo  that  Ihould  be 
taken  in,  fo  long  as  the  timbers  of  the  Brunfwich  could 
be  kept  together* 

For  the  Plaintiff  it  was  contended^  that  this  cargo  wu 
within  the  fcope  of  the  policy.    The  nnderwriters  are 
bound  to  know  the  ufual  conditions  of  die  charter- 
parties  made  with  the  Bd/i  ImBa  Company :  according  to 
the  cuftom  of  their  trade,  intermediate  voyages  of  this  na- 
lure  are  to  be  ezpefted,  and  the  affored  cannot  foreiee  oa 
what  ferrice,  or  in  what  voyage  the  (hip  will  be  employed; 
a  change  in  her  defttnation  may  render  it  expedient  for 
him  to  (hift  his  cargo^  and  take  other  goods  on  board. 
It  is  therefore  his  obje£l  to  comprehend  in  his  policy  all 
cargoes  that  may  be  put  on  board  at  any  time  during  the 
voyage.    And  he  could  not  eafily  ezprefs  his  intention 
more  perfeAly  than  the  Plaintiff  has  done  here.    To  io- 
Cure  for  any  mote  limited  purpofe  would  be  nearly  ufo 
kfs ;  for  if  the  infurance  (hould  ceafe  as  often  as  tbe 
company,  by  changing  the  voyage^  (hould  render  a  change 
of  cargo  expedient,  fo  often  would  the  owner  find  it 
aeceffary  to  tSkSt  another  infurance  on  his  new  cargo, 
and  he  never  could  be  fecure  of  its  continuance.    He 
Defendant  undoubtedly  meant  by  the  terms  of  this  po- 
licy, that  the  riik  to  which  he  bound  himfelf  ihould  (bift 
from  the  goods  originally  ^lipped^  to  any  othen  that 
might  afterwards  be  put  on  board,  fo  as  to  infure  the 
Plaintiff's  property  in  all  events  that  could  poflibly  hip- 
pen  on  the  voyage,  from  the  time  of  loadmg  the  BA 
goods  on  board  in  Ciina^  until  he  (hould  ceafe  to  hare 
any  goods  on  board  the  (hip  which  was  (ailing  under  die 
company^s  orders.    Neither  of  the  parties  GonU  intend 
8  that 
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that  if  this  change  happened^  which  was  a  probable         1809, 
erent^  the  firft  goods  fliould  be  carried  round  the  whole 
protra^led  Toyage*    Mod.  kinds  of  goods  are  deterbrated 
by  remaining  long  on  board  a  (hip*    If  the  (hip's  deftl- 
nation  ia  altered,  the  moft  advantageous  method  for  the 
owner  to  purfue  is  to  (hip  the  original  goods  by  fome 
other  (hip  dire£lly  for  England.    But  unlefs  nece(&tf 
compels  him  to  change  the  (hip,  the  infurance  ceafes  as 
to  tbofe  goods ;  and  he  muft  tScQt  a  new  policy  on  their 
homeward  voyage.    It  is  therefore  rea(bnable  .that  tho 
original  policy  (hould  .attach  on  the  goods  which  9Xt  fttb* 
ftituted.    The  cafes  which  have  been  cit«d  are  by  no 
means  applicable  here ;  in  all  of  them  <ha  voyage  way 
under  the  control  of  the  party  infured ;  the  di^dioa 
between  policies  on  the  Safi  LuBa  trad^.  and  all  others^ 
is,  that  in  die  former  the  voyage  is  not  under  tho  control 
of  the  party  infured.    Grfint  v.  DeUicmr  was  det^mlne^ 
upon  th<(  nature  of  the  voyage,  not  on  the  estpreffiont 
ufed  in  the  policy  1^  and  this  cafe  muft  be  decided  upon 
the  fame  principles    The  only  difference^  even  inibrm^ 
between  the  two  policies,  is,  that  the  former  waa  ii^n  a 
voyage  out  and  home^  and  cdntained  the  worda  <<  tx^i 
wards  and  backwards;"  but  they  were  not  material  to 
that  de^ifioD*    Thcf.are  contained  only  in  policiea  oii 
voyages  out  and  home^  and  merely  noean  once  ontwardd 
and  once  homewards ;  tmji,  is,  that  the  aflured  is  to  have 
the  like  liberty  of  deviation  in  returning  ftomjndia  as  he 
had  in  going  thither.    They  do  not  relate  to  any  inters 
mediate  voyage»  as  Lord  Matu/Uld  C.  J.  held  in  the  cafe 
of  Gregorys.  Ciriftie,  i  Pari,  6  edit.  66.    That,  was  m 
iofurance  <<  from  London  to  Madras  and  Cbinaf  "vfiA 
^*  Uberty  to  touch,  ftay*  and  trade  at  any  ports  or  places 
•*  whatfoever."    The  (hip  was  fent  upon  two  interme- 
diate voyages  from  Madras  to  Bengal  for  rice,  and  on  the 
fecond  voyage  was  loft.    The  liberty  to  touch,   ftay, 
^d  tradecovld  not  extend  to  places  out  of  the  courfe  of 

her 
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1809*    '     htt  voyage,  and  Lord  Mansfield  did  not  decide  it  apoil 
thofe  words,  but  upon  the  courfe  and  ufage  of  the  Eaf 
India  trade,  Vhich  the  underwriters  are  bound  to  notice. 
In  that  policy  the  words  «  forwards  and  backwards," 
were  not  contained.     China  and  London  and  BlacktsaU 
are  mentioned  in  the  rcfpefiive  policies  only  to  denote, 
by  the  time  of  the  (hip^s  firft  loading,  and  ultimate  dif* 
charge,  (n:ot  of  her  cargo,  but  from  the  company's  fer- 
tice,}  the  inception  and  determination  of  the  rifk ;  they 
are  not  mentioned  to  define  die  goods  upon  which  the 
Tiik  Oiall  attach.    If  the  policy  had  been  effected  in  the 
fame  terms  upon  the  (hip,  inftead  of  goods,  this  pofition 
could  not  be  doubted  for  ■  moment.    The  Defendant's 
argument  that  the  goods  muft  be  put  on  board  at  Cbina^ 
Extends  fo  far  as  to  fay,  that  if  the  PlaintiflF  had  put  on 
board  in  China  a  private  adventure  intended  for  EvnAaj^ 
not  for  London,  the  rifle  would  not  have  attached,  becaufe 
they  would  not  be  goods  from  CUna  to  London;  though 
it  is  admitted  that  if  the  China  goods  had  been  retained 
en  bo^td,  the  (hip  might  be  difpatched  on  anj  length  of 
fervice  without  vacating  the  policy.    No  ftrefs  is  to  be 
hid  upon  the  ezpreffiori  *<  y2iitf  goods,"  as  idendfybg 
the  fut^e£k  of  the  rilk.    It  means  fuA  )goods  as  fliall  be 
6n  board  at  the  time  of  die  lofs.  That  word  was  nfed  in 
Grant  v.  Ddaeour,  and  occurs  ii^Unoft  ever?  policy ;  yet 
in  Grant  v.  Dilaeour,  and  in  eiM*f  cafe,  (whefe  liberty  ii 
given  to  touch,  ftay,  and  trade,  or  the  voyage  infored  is 
out  and  home,  the  parries  muft  certainly  contemplate  a 
change  of  the  goods;  for  there  never  was  a  fpeculation 
to  fend  out  goods,  in  order  to  bring  them  home  again. 
la  the  cafe  of  the  fliip  Dmras  the  goods  were  fent  hone 
by  another  (hip,  becaufe  it  was  the  .beft  poffible  thing  fof 
the  benefit  of  the  owners,  the  veifel  being  loft ;  but  here 
it  does  not  appear  why  the  firft  goods  were  fent  home 
by  the  BridgnoaterfOt  why  they  might  not  have  proceeded 
on  board  the  Brunfwich.    It  is  not  oeceflAry  to  unpugn 
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that  cafc»  for  it  doc$  not  goyern  this ;  Gnce  there  the         iSdg* 

voyage  wa$  not  change^i  a«  it  is  here ;  and  it  ia  not  iow 

material^  that  this  infurance  is  upon  goods  in  the  Br¥fff^ 

wicif  and  on  board  that  flup  muft  the  fubje£l  of  it  be 

found  throughout  the  rifle,  unlefs  abfolutenecefl^ty  inters 

vene  to  excufe  the  Oiifting  of  the  cargo  to  aqother  veflel; 

here  therefore  the  policy  continues  on  the  altered  voy^ 

age,  and  attaches  pn  whatever  goods  may  bo  put  oft 

board  the  Brunfwick.,   It  is  not  true  that  the  voyage  may 

laft  as  long  as  the  (hip  endures,  for.  the  underwriter^ 

may  know  by  the  charter-party,  of  which  they  are  pre« 

famed  to  be  conufant»  the  beginning  and  termination  of 

the  Ihip's  fervice.    In  Robert/en  v,  French  it  was  only 

decided  that  the  policy  does  not  attach  on  goods  laden 

before  the  (hip>  arrival  at  the  port  of  inception,  but  no 

cafe  proves  that  the  policy  will  not  embrace  goods  laden 

lit  a  fubfequent  period  of  the  vogage^ 

Cur,  adv.  vubm 

Maksfielo  C.  J.  now  deliveAd  the  opinion  of  the 
Court. 

After  dating  the  declaration  and  the  faAs  of  the  cafOi 
he  proceeded  :-«-No  realbn  was  given,  or  at  leaft  none 
appeared  upon  the  evidence^  why  the  Brunfvuck  did  not 
proceed  direAIy  to  London^  and  why  the  Plaintiff  did* not 
reihip  his  own  goods  for  London  on  board  of  hen  The 
faft  only  ^as  proved,  that  the  JSafi  LuSa  company  fent 
the  Brurtfwhk  to  Canton:  not  for  their  own  benefit,  but 
the  Plaintiff  applied  to  them  that  he  might  go  to  Canton 
with  an  adventure  of  his  own,  and  permiiSon  was  granted 
.  him  upon  the  terms  that  the  company  (hould  take  in 
goods  for  themfelves  at  Canton^  but  that  they  (hould  pay 
no  part  of  the  freight  on  the  outward  voyage  from  Bom^ 
bay  thither.  On  this  voyage  .the  Brun/wick  was  taken. 
The  Plaintiff  firft  fued  O^lacour  upon  a  policy  effie Aed 
on  (l^e  whole  voyage  ovX  and  home  i  and  in  that  caufe 
$  an 
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1809.  M  argument  was  ufed  with  confidcrable  effed,  that  the 

compaoyi  who  had  beea  rery  indulgent  to  the  PhuadlF 
in  permitting  him  to  undertake  this  voyage,  would  pro- 
bably have  been  lefs  fo,  if  they  had  confidered  the  coofe* 
quence  1  for  they  would  thereby  raife  the  price  of  infor* 
ance  againft  themfelves,  fince  the  underwriters  vould 
not  hereafter  infure  at  the  ufoal  premium,  a  voyage, 
which  mighty  by  the  favour  of  the  company  to  the  captain, 
be  prolonged  beyond  the  fiill  end  of  the  twelve  raoBths 
next  after  the  time  fufficient  for  the  voyage  which  was 
firft  contemplated.    But  it  was  impoffible  not  to  faj  that 
the  PlaintiflF  muft  recover  upon  that  policy.    The  wordi 
of  it  were  moft  extenfive.    It  was  on  goods,  ladcDin 
'Li$ndon%  and  to  continue  on  the  yji»^  goods,  which,  lite- 
jrally  taken,  would  be  abfurd,  becaufe  goods  are  taken 
out  for  the  purpofes  of  trading  and  barter,  not  to  be 
brought  home  again  in  fpecie.    The  policy  was  at  and 
from  Londin,  to  all  parts  and  places  on  this  fide,  and  on 
the  other  fide  of  the  Cape  cf  Good  Hope^  forwards  and 
backwards  at  fea,  at  all  times,  on  all  fervices,  and  in  all 
ports  and  places,  until  the  (hip's  fafe  arrival  back  again 
at  her  laft  Ration  of  difcharge  at  Blacktvall  or  Deptfiriy 
upon  any  kind  of  goods  in  the  Brunfwck^  beginning  the 
adventure  upon  tht fni  goods  from  the  loading  thereof  on 
boafll  the  faid  (hip  at  L^iii/mi,  and  fo  (hould  continue. 
The  Court  held  that  thefe  words,  though  literally  apply- 
ing only  to  the  goods  laden  in  London^  muft  be  intended 
to  apply  to  any  goods  brought  back  toLondon^  though  thef 
were  not  the  fame  goods.  Confequently,  under  that  policj, 
the  captain  had  a  right  to  trade  with  his  outfit,  as  ofte9 
as  he  would,  and  the  infurance  attached  upon  any  goods 
which  he  might  acquire  in  the  courfe  of  his  trading,  and 
endeavour  to  bring  back  to  England.    But  in  this  cafe 
the  words  very  materially  difier.    ,The  policy  is  upon 
goods  at  and  from  China  to  all  or  any  ports  or  places 
whatfocver  and  whcrefoevcr  in  the  Eajl  Indies,  Ferfa%^ 

clfewhcr; 
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elfewhere  beyond  the  Caps  9fGo$d  H^^  in  porti  and  at  1809. 

ieaj  in  til  placesi  at  tU  timeSf  and  in  all  fervices,  until 
the  (hip's  fafe  arrival  at  Luid^n^  not  at  the  lafi  pl^ce  of 
difcharge^  an  exprellion  which  was  in  the  former  cafe 
relied  on  for  the  Pluntiffi  as  indicating  that  the  (hip  was 
to  difcharge  her  cargo  more  than  once ;  beginning  the 
adventure  upon  the  faid  goods  from  the  loading  thereof 
on  board  the  faid  (hip  at  China^  until  the  faid  fliip,  &c. 
and  goods  and  merchandizesi  &c.  (hall  be  arrived  at  Lm» 
ion*    Taking  the  words  of  this  policy,  nothing  can  be 
clearery  than  that  the  goods  infured  by  it  are  the  goods' 
to  be  put  on  board  at  China^  and  not  elfewhere,  on  the 
voyage  from  China  to  London*    But  inafinuch  as  the 
company  may  employ  the  (hip,  while  under  their  hire* 
in  any  fervice,  the  words  '*  to  all  or  any  places,  in 
*'  port  and  at  fea,  in  all  places,  at  all  /  times,  and  in  all 
^  fervices,*'  are  inferted,  to  the  intent  that  although  the 
fiiip  (hottld  be  ufed  as  a  (hip  of  war,  or  in  whatfoever 
employment  (he  might  be,  or  whitherfoever  the  company 
fliould  fend  her,  Aill  the  policy  (hould  cover  thefe  goods. 
The  company,  it  is  true,  fend  back  the  BrunfaAch  on 
another  voyage,  but  this  circumftance  does  not  alter  the 
words  of  the  policy,  or  enlarge  the  infurance.    It  might 
alter  the  effe£k  of  the  policy,  if  there  were  any  cuftom  of 
the  trade  to  warrant  it;  but  not  only  none  fuch  is  found, 
but  it  is  difaffirmcd  by  the  very  circumftancesof  this  cafe, 
^hich  (hew  that  the  turning  out  of  thefe  goods  at  Bom* 
iaj  was  owing  to  the  intcrpoGtion  of  an  extraordinarj 
accident.     It  never  was  in  tho  contemfdation  of  the  un* 
derwriters,  or  of  any  man,  that  a  (hip  once  laden  with 
tea,  a  very  valuable  cargo,  would  be  unloaded,  and  em- 
ployed in  war,  or  fome  other  trade.    If  then  there  is  no 
cuftom  of  the  trade,  there  is  nothing  to  alter  the  plain, 
fair,  grammatical  fenfe  of  the  words.     In  the  other 
policy  the  words  <^  backwards  and  forwards  at  fea,*'  had 
eoufidcrable  force*    The  Plaintiff's  counfcl  in  this  cafe 

contended 
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contended  that  according  to  a  diBum  of  Lord  Mansfid4i 
thefe  words  meant  only  from  ^Europi  to  Afia^  and  from 
Aft^  to  Europe*    But  this  is  a  mod  unnatural  interpreta- 
tion :   the  words  *^  backwards  and  forwards  at  fea/' 
mud  mean  from  port  to  port.    It  was  fatd  by  Lord  Manf' 
JUld  in  the  cafe  of  Gregory  v.  Cbrj/lie,  that  fincc  the  prac- 
tice had  ccaled  of  infuring  both  the  outward  and  home* 
ward-bound  voyage  in  one  policy,  the  words  '<  backwards 
and  forwards''  had  cea(cd  to  be  infertcd»  but  in  the  cafe 
of  Salvador  v«  Hopkins^  3  Burr^  17079  the  infurance  wa$ 
**  at  and  from  Bengal^  to  any  ports  or  places  where  and 
<'  whatfoever  in  the  Eaft  Indies^  Cbiaa^  Perfia,  or  elfe- 
«*  where  beyond  the  Cape  ofXiood  Hope^  forwards  and 
^<  backwardsf  and  during  ber  ftay  at  each  place,  until  her 
<<  arrival  at  London**  There  the  words  muft  have  had  the 
meaning  attributed  to  them  in  Grant  v.  Delacour^  that  is, 
from  port  to  port,  not  fromJ^^re^  to  Afia*    This  dif- 
Cttflion  no  further  concerns  the  prefent  queftion,  than  to 
-ihew  that  the  cafe  of  Grant  v.  Delacour  does  not  govern 
this.    The  di(Un£lion  between  them  is,  that  there,  bj 
neceflary  conftrudiony  all  the  goods,  whicb  might  be  ac- 
quired by  trading  in  the  courfe  of  the  voyage,  were  pro- 
teded  by  the  policy :  in  this  cafe  the  infurance  is  00  no- 
thing but  the  goodsHaden  in  Cbina^  and  is  to  continue  on 
them  until  the  anival  of  thofe  goods  at  London.    On  the 
true  conftru£iion  of  this  inftrument  therefore,  we  muft 
pronounce  that  the  voyage  from  Bombay  to  Cani§n  was 
not  within  the  meaning  of  the  policy,  nor  the  loft  goods 
covered   by    this   inforancc}  confequently,  the  rule 
muft  be 

DIfchaiged* 
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BucKLAND  and  Others,  Affignces,  v.  Newsame.        -W.  9. 

nrHIS  was  an  zEtion  for  goods  foId|  and  money  had     A  commiflioa 
and  received,  brought  by  the  affignees  of  a  bankrupt.'  of  bankrupt  can- 
Upon  the  trial  before  Lord  Ellenhorough  C.  J.  at  the  laft'  "^  ^j^^  pcfidon  of 
Surry  Lammas  Allizes>  it  appeared  that  the  commifiiGn  one  only  of  two 
of  bankrupt  purported  tp  ifluc  upon  the  petition  oiSuck-  partners  to  whom 
faftdon\j:  the  petitioning  creditor's  debt  arofe  upon  a  ^Jo'^ot^^^^M 
bond  given  to  Buck/and  and  Def»block  jointly.     Lord 
Eilenborough  inclined  in  favour  of  the  objeAion,  thinking 
the  petitioning  creditor's  debt  muft  be  fiic}i  an  one.  on 
which  the  creditor  could  fucceed  in  an  aflion  at  law  \ 
bat  he  permitted  the  caufe  to  proceed,  and  a  verdi£i  wai 
found  for  the  Plaintiff. 

Bifid^t.  haying  on  a  former  daji  i||>^thif  term.o!>- 
taineti  a  rule  nifi  to  fet  afide  thi8?erdift>  and  enter  a  ver- 
did  for  the  Defendant, 

Shepherd  Serjt.  now  (hewed  caufe,  Upon  the  ground 
that  both  the  bond  given  to  the  Chancellor  and  the  afil^ 
davit  lodged  at  the  bankrupt  office,  (for  it  was  hoc  the 
pradice  to  lodge  a  formal  petition  for  the  commiffion,)* 
weri  in  the  name  of  Buclland  and  DetuUoci,  though  exe« 
cuted  and  figned  by  Buckland  only,  and  that  the  commif* 
(ion  purported  to  iffue  on  the  petition  of  Buckland  alone^ 
through  a  miftake  committed  in  the  bankrupt  office,  which 
the  Chancellor  -would  immediately  re£lify  \  fo  that  if  the 
Plaintiffs  were  put  to  try  the  caufe. fgain,  they  w&lild 
then  be  able  to  (hew  a  good  title*  Buckland  alone,  was,^ 
he  contended,  fuch  a  creditor,  upon  whofe  petition  the 
conuniffion  might  be  fupported.  It  was  not  aeceffary 
that  he  (hould  be  a  fole  creditor. 

VoL.L  .   Kk  The 
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1^09.  tie  Court  held  that  it  was  a  general  ruki  that  \hi 

^    -  "-^       debt  muft  be  a  legal  dcbt>  and  it  muft  therefore  appeal 

V.  that  all  the  partners  to  whom  it  la  due,  concur  m  the 

NawsAMB*      proceeding.    The  irery  words  of  the  flatute  5  Ge$.\. 

r.  30./  23.  very  properly  require  that  the  fingle  debt  of 

the  creditor^  or  of  two  or  more  perfons,  being  partners, 

petition's  for  the  Commiflion,  do  amount  to  the  fdm  of 

ioo/.  &c.    If  a  debt  were  due  to  iiz  partnersi  it  would 

be  moft  unreafonable  if  one  of  them  might  fue  out  a 

comihilfion  of  bankruptcy,  againft  the  will  of  the  oAcr 

five. 

ftule  abfoIate< 

Bift  fot  the  Defendant 


Pa.io*      I^ARtoHs^DdttAidaiit.  Abbot,  Tenaftt.  KNiGHt 

and  Others^  Vouchees. 

The  Conrt  will  Tj^OtlR  of  five  tenants  in  taili  having  fold  their  interell 
Hot  amend  a  re-  to  the  fifth,  the  five  fufiered  a  recovery,  in  which  one 

covery  by  inferi-   ^f  ^y^       ^^^  Kmgbi,  a  feme  covert,  was  vouched  with- 
ing  the  name  of  '  n  rr  % 

the  buiband  of  a    ^^tt  her  huiband  Samuel  Knight^  although  he  was  a  party 

vouchee  who  is  a  Id  the  deed  to  make  a  tenant  to  the  prmc^.     The  tenant 

feme  corert.         appeared  at  bar  in  the  laft  Michaelmas  term :  the  officer 

then^  and  the  Court  afterwards,  upon  a  motion  at  bar, 

thought  that  the  recovery  could  not  be  permitted  to  pafs, 

unlefs  Satnml  Knigbi  virere  included  in  it. 

^hepbilri  Serjt.  M#  moved  that  the  hu(baftd  might  be 
included  in  the  recovery,  and  vouched,  and  that  bii  ac- 
knowledgment might  be  taken.  The  parties  could  not 
in  thb  cafe  fufier  a  new  lecotery,  becaufe  one  of  them 
was  fince  dead. 
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Tii  Cwri  enquired  of  Shephird  whether  he  cCuld  cite  1B09. 

any  precedent  in  fupport  of  this  application,  and  finding 
he  could  not,  dire&ed  htm  to  afcarcain-  what  the  pradice 
had  been  in  fimilar  cafes.  They  obfervcd,  that  if  no 
precedent  could  be  found,  the  recovery  might  pafs  as  to 
the  other  vouchees,  excluding  ;^#iff  Knight  and  her  huf- 
band,  and  a  new  recovery  might  be  fuffered  of  the  eftate 
of  them  only*  No  precedent  being  found,  it  was  ordered 
that  the  recovery  (hould  pafs  as  to  all  the  parties,  except 
Ann  Knight^  and  that  her  name  (hould  be  ftruck  Out  of 
the  fcveral  writs  and  procefs* 


MucKLOW  v.  MaV«  ^€hto. 

^HIS  was  an  aAion  for  money  had  and  deceived,     tfa  trader  gives 
brought  by  the  affignees  of  Royland  a  bankrupt,  to  a  general  order 
u    1.       r  c  I.-  K   u  J   i_  -J  •      to  be  denied,  and 

recover  back  a  fum  of  money  which  had  been  paid  m  j^  jjenicd  to  a 

difcharge  of  a  bill  drawn  by  him  on  the  8th  of  February,  creditor,  it  is  a 
Upon  the  trial  of  this  caufc  at  the  fittings  after  laft  Mi^  beginning  to  keep 
thaelmas  term,  before  Mansfield  C.  J.,  a  witnefs  who  |^^^^jatel"y 
was  a  nurfe  in  Royhnd'%  family  ftated  that  on  the  9th  of  overtakes  him, 
February  her  matter  gave  her  a  general  order  to  deny  and  fays  he  was 
him.     £yr^,  a  creditor,  called  on  that  day^  and  enquired  °®^*'**  °    *"* 
for  Royland  \  the  witnefs  told  him  he  was  not  at  home, 
but  would  be  there foon.    The  witnefs  could  not  at  the 
time  of  the  trial  pofitivcly  fay  whether  Royland  was  at 
that  time  at  home  or  not.  Eyre  left  word  that  he  wanted 
to  fee  him,  and  went  to  a  public  hodfe  at  a  fmall  dif-* 
tance,  where  in  two  minutes  Royland  came  to  him,   Eyr€ 
afked  <<  why  he  denied  himfclf  ?  he  need  not  be  afraid  of 
«*  him :"  to  which  Royland  aofwered,  •*  I  am  not  afraid 
((  of  you ;  but  I  am  afraid  of  HUi:'     Hill  held  a  bill 
againft  him.    Another  witnefs  ftated^  that  he  had  ac^ 
K  k  n  companied 
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i8oj^  companicd  Eyre  U>  the  houfc  of  Rojiani  five  or  fix  dayr 

^    ■  »'■'■  ^       previous  to  the  9th,  at  which  time  the  fame  nurfc  denied 
MucKLow       ^^^      Mansfield  C  J.  thought,  that  to  conftitutc  an  aft 
**AT.  gf  bankruptcy,  there  muft  be  a  detiial  with  a  view  to  de- 

lay the  particular  creditor  who  called ;  that  in  this  cafe 
there  was  indeed  an  order  for  a  general  dental,  but  that 
Roy  land  had  clearly  no  intentioA  to  dela^p  Eyre^  and  he 
therefore  direAed  a  nonfuit«^ 

Sbepberd  Sctjt.  having  obtained  a  rule  nifi  ta  fet  afide 
'  the  nonfuit,  and  have  a  new  tiial,  upon  the  ground 
that  an  zfk  of  bankruptcy  had  been  fuiBcientlf  proved^ 

Befi  and  Vaughan  Serj49.  now  ffiewed  cau£?.  They 
contended  that  it  was  not  only  neceflary  that  the  Plain* 
tiflF  (hould  be  denied,  but  that  he  (hould  be  denied  by 
feme  one  to  whom  he  had  given  authority  to  deny  him. 
If  any  weight  is  due  to  the  teftimony  of  the  witnefs  who 
ftated  that  Eyre  called  and  was  denied  before  the  9th, 
yet  there  certainly  was  no  proof  of  any  authority  giren 
to  the  nurfe  before  that  time.  They  admitted,  that  if  a 
general  order  to  deny  had  been  given  before  the  9th,  and 
Eyre  had  been  denied  in  confequence,  it  would  have  been 
a  complete  a£l  of  bankruptcy.  But  this  cannot  truly  be 
faid  to  amount  to  a  denial,  on  account  of  the  qualifica- 
tion which  was  added,  that  he  would  be  at  home  in  a 
few  minutes^  It  did  not  even  appear  that  Roylandm% 
in  the  houfe  at  the  time  of  the  denial ;  or  if  he  Was,  be 
was  denied  to  Eyre  by  miftake.  This  was  at  mod  an 
equivocal  a£^,  and  it  is  explained  by  the  circumftance  of 
Royland  immediately  going  to  Eyre.  In  the  cafe  of  C0/- 
kett^f.  Freeman i  2  T.  R,  59.  which  is  a  very  ftrong  dcci* 
fion  upon  this  fubjed,  it  is  admitted  that  an  equifocal 
z6t  may  be  explained.  In  the  cafe  of  Garrett  v.  Moulip 
5  T.  ii.575.  where  a  trader  had  concealed  himfelf  withhb 

accottflt 
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account  books  in  his  garret,  and  a  creditor  called,  and  1809. 

t&ed  his  wife  for  money,  but  did  not  enquire  for  the       ^     '^'  -^ 
trader  himfclf,  it  was  held  no  aft  of  bankruptcy.     It  lias      ^^^^^^"^ 

never  yet  been  determined  that  fuch  a  tranfadlion  as  this  ,       ^^^* 
is  an  zGt  of  bankruptcy* 


Shepherd  Serjt.  in  fupport  of  the  rule.  A  general  or- 
der was  giren  to  deny  the  bankrupt  to  all  creditors :  a  par- 
ticular creditor  called,  and  was  denied  ;  and  though  the 
bankrupt  would  not  hare  been  denied  to  that  creditor,  if 
he  had  recolleded  him,  yet  as  he  was  denied  to  him, 
there  was  fufficient  evidence  of  a  general  beginning  to 
keep  houfe,  in  order  to  delay  his  creditors,  inafmuch  as 
that  particular  creditor  was  thereby  delayed.  The  a£b 
of  bankruptcy  once  complete,  cannot  be  purged  in  this 
cafe,  any  more  than  that  mentioned  by  Buller  J«  in  CoU 
kett  V.  Freeman ;  there  the  trader  did  mean  to  be  denied, 
but  did  not  know  that  in  law  he  was  committing  an  aft 
of  bankruptcy.  .An  equivocal  zQ.  is,  when  it  is  ambigu- 
ous for  what  purpofe  the  denial  is  given ;  as  if  a  man 
were  employed  in  dreffing  himfclf,  or  at  his  meals ;  that 
may  be  explained ;  but  here  it  is  clear  that  there  was  a 
general  order  to  deny  for  the  purpofe  of  delaying  his 
creditors,  and  a  fubfequent  partial  revocation  of  the  ge- 
neral order.  But  the  bankrupt  is  bound  by  what  he  has 
once  uttered.  If  nor,  within  what  time  may  the  original 
order  be  revoked  ?  If  it  might  be  re¥oked  within  two 
'minutes,  why  might  it  not  be  within  feven  hours  ?  If  he 
had  followed  the  creditor,  and  overtaken  him  within  a 
few  yards  of  the  houfe,  if  he  had  even  been  within  hear- 
ing of  the  denial,  and  had  exclaimed,  <*  I  am  at  home/* 
it  would  have  been  too  late.  If  this  (houid  not  be  deemed 
an  a£l  of  bankruptcy,  it  will  give  traders  an  opportunity 
to  play  with  adts  of  bankruptcy,  for  they  will  give  orders 
to  be  generally  denied,  and  will  call  back  fuch  of  the 
)^  k  3  creditors 
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xSop.  creditors  that  comei  of  whom  thcj  are  not  afraid,  ftill 
availing  themfelves  agaioft  others  of  the  proteSion  which 
they  derive  from  the  general  denial. 

Mansfield  C.  J.  It  is  diiEcult  to  draw  the  line  be- 
tween two  minutes  and  two  hours.  But  here  it  was 
never  left  to  the  jury  to  fay  whether  the  denial  was  on 
the  9th,  or  on  the  preceding  Thur/day  on  which  the  other 
witnefs  who  accompanied  Eyre  ftated  the  occurrence  to 
|iave' taken  place.  The  Court  is  therefore  of  opinion 
that  there  ought  to  be  a  new  trial  in  order  to  identify 
the  day,  and  that  no  other  evidence  fliould  be  given  but 
(uch  9$  relates  to  that  point. 

Rule  abfoIute(j). 


(a)  This  cafe,  was  again  tried  at  the  fittings  in  ?>ir 
niiy  term  lad  bttqxe^  Mansfield  C.  J.,  when  it  appeared 
that  the  gefieral  order  preceded  the  de^iia],  and  that  botk 
witn^ ffes  clearly  alluded  to  the  fame  traqfaAion  ;  and 
the  jury  believing  the  witnefs  who  fixed  it  either  to  the 
4th  or  the  5t|i  of  Fibruary^  fpVffd  a|  Tcrdi^  fpi^  the 
Plampffs. 

1809.  Bffi  Serjt.  in  the  faqi^  term  moVed  fpr  3  new  triali 

June  19*      ^p^Q  ^^  ground  that  this  way  no  zGt  of  bankruptcyi  for 
the  reafons  above  aiGgqedt 

Mansfield  C.  J.  Qn  a  former  occaGon  the  Court 
was  of  opinion  that  thi$  was  an  s^^  of  bankruptcy.  The 
bankrupt  in  cB'ed  adnaitted  that  he  was  at  home  at  the 
time^  for  lyhen  Eyrjf  taxed  hiQi  with  it,  he  did  not  deoj 
If,  he  only  faid,  "  J  was  afraid  pf  HiU,''^  This  was  a 
general  order  to  deny  to  all  creditors,  without  any  ex- 
ception of  ^yrf.    It  he  bad  faid^  *}  4eny  mc  to  othen, 

«but 
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M  but  do  not  deny  me  to  Ejn^  it  might  have  been  dif- 
ferentf  Suppofe  he  had  not  gone  over  to  the  public 
houfip  tQ  Ejff^  would  not  there  have  been  a  clear  ad 
of  bankruptcy  ^  A&d  if  f0|  hov  QOiUd  his  going  thither 
purge  it  i 

HsATQ  J*  He  was  challenged  with  being  at  home 
and  doea  not  deny  it|  but  accoi^nts  for  it^  by  aiSgning 
ther&Mbn, 


Lawrence  J.  When  a  perfbn  gives  a  general  erdert 
you  muft  coUeO;  what  was  his  intention  at  the  time  of 
giving  that  order.  It  is  not  enough  to  fay^  that  if  he 
afterwards  recolieds  that  he  m^y  truft  a  particular  per* 
foa^  he  has  therefore  committed  no  a&  of  bankruptcy. 
That  does  not  alter  the  original  order.  If  there  had 
been  any  limitatipn  of  the  order  giveii  to  the  woinan,  it 
l&ight  be  differenti 

Chambre  J.  It  makes  no  diftrence,  in  my  opinfon, 
that  after  the  bankrupt  was  denied^  he  came  to  Ejr^ 
and  faidj  <<  if  I  had  recoUe&ed  you,  I  (hould  have  es« 
<<  cepted  you  out  of  the  general  order.*^  It  is  e^ally 
a  beginning  to  keep  houfe. 

The  Court  refufed  to  gra&t  the  Ruk^ 


Ck4 
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Fih.  XX.      Bk.etTj  Demandant.    Smith,  Tenant*    Honet- 

wooD  Bart.  Vouchee. 

Recovery  a-       /^LATTON  Scrjt.  had  upon  a  former  day  moved  that 
mended  by  in-  j^j^  recovery  might  be  amended  by  inferting  the 

charec  which  had  ^^^^^*  "  ^^^  ^hc  annual  rent  of  two  hundred  poundf 
long  been  treated  ifluing  out  of  the  fcite  of  the  late  monaftery  pf  If^tfi' 
at  merged  in  the    Mailing,  and  out  of  the  manor  of  Weft  Mailings  Ewtl!^ 
*"ff  ffi  ""'  ^        ^^  Mailings  and  other  lands/'  upon  payment  of  the 
additional  fine^  if  any»  at  the  alienation  officei  and  all 
other  ufual  and  cuftomary  fines.     The  circuroftances 
were,  that  this  rent-charge  had  been  purchaftd  150  years 
fince  by  Ifaac  Hanejnvood^  out  of  whofe  lands  it  ifiued, 
and  appeared  to  have  been  conveyed  to  a  truftee  for 
him :  but  it  had  been  treated  in  fubfequent  conveyancea 
and  difpofitions  of  the  property,   as  being  merged  by 
unity  of  poffeflion.    The  vouchee  had  recently  fuffered 
a  recovery  of  the  lands  out  of  which  it  iflued,  without 
making  any  mention  of  this  rent.    And  the  conveyancer 
who  examined  the  title,  had  objefled  that  this,  rent  did 
not  pafs  by  the  recovery.    The  deed  to  malcr-a  tenant 
to  the  precipe  was  fufficiently  comprehenfive  to  include 
this,  as  it  conveyed  <<  all  the  manors,  tenements,  heredi- 
<>  taments,  and  real  eftate  whatfoever,   of  which  the 
<*  vouchee  was  feifed  in  tail,  or  for  any  other  eftate," 
^  .  and  it  was  fworn  that  if  this  rent  was  not  merged,  he 

was  feifed  of  an  eftate-tail  in  it. 

The  Court  took  time  to  conGder,  and  upon  this  day. 

Permitted  the  amendment. 
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6REAVB5  V.  SrOKESf  ^^^ 


zx. 


g  HEP  HERD  S^rjt.  had  obtained,  on  behalf  of  the      If  a  Plaintilf 

defendant,  a  rule  mj  to  fct  afide  the  writ  of  trcfpafc  ^"*»  ?  Defendant 
•^  '^        who  18  out  of  the 

fsare  claufum  fregit^   and  the   fubfequcnt  proceedings  coontry»  for  a 

thereupon,  and  to  reftore  the  iflues  which  had  been  le^  debt  contraaed 

yied  under  Tidtftringas  iffued  while  the  Defendant  was.?*'^.^^ '^^^  ^'* 

abroad,  and  out  of  the  jurifdiAion  of  the  Court,  and  that  ^^^  proceeds  br 

^he.Elaintiff  might  pay  the  cdfta  of  the  application.    He  diflringast  the 

|iad  moired  this  upon. an  afiidavit  of  the  Defendant's  Court  will ordet 

wife,  that  the  Defendant,  who  was  the  captain's  fteward  r^ftorcd  Vnd  fcl 

on  board  an  Eaji  Indiaman,  had  failed  for  the  Eafi  Indies  afide  that  writ* 

nine  months  before,  and  was  cxpefted  to  return  in  a  few 

inonths,  and  that  the  Plaintiff  knew  him  to  be  abfent 

from  the  kingdom,  when  he  gave  the  deponent  credit 

for  the  goods  which  were  the  fubje£l  of  the  a£tion,  an4 

when  be  caufed  the  procefs  to  be  i^ued.  x 

Be/I  Serjt.  now  (hewed  cupfe.  The  circumftance  of 
^e  Defendant's  being  out  of  the  realm  is  no  ground  to 
fet  afide  tho  writ,  which  is  the  commencement  of  the 
adioD  'f  nor  ought  it  to  affed  the  dijlringas^  fued  out  in 
order  to  compel  an  appearance,  which  the  fame  perfon^ 
who  now  apply  might  ^ith  equal  eafe  have  entered  fof 
the  Defendant.  The  fummons  was  ferved  at  the  De^ 
fendapt's  dwelling-houfe,  and  in  the  cafe  of  Staines  r. 
Johanwt,  i  Bo/.  (5*  PuU.  2oo.  the  Court  held  that  was 
fufficicnt  fervice  in  the  Defendant's  abfence,  to  warrant 
the  Sftringas  and  levy.  In  g  Bof,  isf  Pull,  a  J4.  Morley  v. 
Stromiom,  the  Court  fan£lioned  a  diftrefs  made  upon 
partnerdiip  property  to  compel  the  appearance  of  two  of 
the  partners  who  were  abroad.  Where  perfonal  fervice 
M  not  neceffary,  as  in  this  mo^e  of  proceeding,  it  is  not 

irregular 


i 


4S^  CASKS  IN  HILARY  TERM 

irregular  to  proceed  in  the  Defendant's  abfence  fiom  the 
kingdom :  this  is  lefs  oppreffire  than  the  proceeding  to 
outlawry  under  the  fame  circumftances,  which  it  is  in 
<very  day's  praAice  to  do«  [Lawrence}*  If  lam  not 
miftakeoi  I  have  feen  precedents  of  adions  agaioft  per- 
foos  for  outlawing  thofe  whom  they  knew  to  be  oat  of 
the  country.  It  is  a  pradicc  contrary  to  ail  principles  of 
juftice.  The  outlawry  too  may  be  reverfed  at  any  time 
when  the  Defendant  comes  in.]] 

Shepherd  Serjt.  cwttrh.  The  procefs  by  SfiringMs  may 
not  be  improper  where  it  is  not  known  at  the  time  of  the 
commencement  of  the  fuit,  that  the  Defendant  is  out  of 
the  country :  but  here^  not  only  is  that  clearly  fwom  to, 
but  it  alfo  appears  that  the  debt  was  contraded  m  his 
abfence,  and  without  his  knowledge  |  and  before  he  r^ 
turns  tUs  procefs  by  diflringas  may  confumc  all  his  pro- 
perty. The  cafe  firft  cited  is  diftinguifhabley  becanfe  the 
Defendant  had  giren  a  bail-bond ;  but  perhaps  chat  afe 
might  be  fitly  recon&dered.  In  the  other  cafe,  the  part* 
ner  refiding  at  home  was  the  reprefent^tive  of  the  whole 
|ioiife« 

Mansfield  C.  J.  The  credit  having  been  given  to 
die  wife  after  the  hufband's  departure  renders  this  s 
cafe  of  peculiar  hardfliip,  but  it  muft  not  be  underftood 
that,  the  Court  lays  down  a  general  rule,  that  a  man 
leaving  at  his  departure  debts  in  this  country,  and  eStBt%  . 
alfo,  the  creditor  may  not  in  fome  cafea  diftrain  |  hot 
that  is  not  the  cafe  here.  And  although  the  wife  ought 
perhaps  appesr  for  her  hufband  in  this  cafe^  the  afiioa 
might  in  another  cafe  be  brought  to  recover  a  debt  iriuch 
fhe  was  unacquainted  with.  This  procefs  is  ruinoDSta 
thefe  poor  perfons.  The  diflringas  therefore  muft  be  fet 
aGde,  and  the  goods  reftored«    ^t  does  not  appear  how 


IM  THE  TO&TT-NINTH  YeIR  OF  GEORGE  UL     '       ^  487 

the  quare  claufum  fregit  can  be  prgudidal  to  the  Defend-  1809. 

anr ;  therefore  that  may  ftaod*     And  as  this  pradiice  has 
iprevailed,  the  Conn  will  not  grant  cods. 

Ilule  abfolute  to  fet  afide  the  writ  of 
djftrifigas^  and  to  return  the  ifliie^ 
which  had  been  leviedf 


f 

GURKEY  V.  HaRDENBERO.  JFVsS.fS^ 

JTAUGHAN  Serjt.  had  obtained  in  this  inftance  ^     APlaintifTwhi* 
^    rule  Cmilar  to  that  ftatcd  in  the  preceding  cafe.  ^^  not  fcnoww 
The  Defendant  was,  at  the  time  of  the  proccfs,  detabed  !|^*i^g^'^it^^ 
a  prifoner  in  Paris ;  he  had  during  his  confinement  car<*  |he  Defendant 
Tied  on  trade  in  London  by  the  agency  of  his  wife,  to  was  out  of  the 
vrhom  he  had  fcnt  a  general  power  of  attorney  •,  and  the  '"^™»  may  pro- 
debt  wascontraded  by  her}  but  (he  died  about  feven  landing  his  ab- 
inonths  before  this  application,  which  was  made  by  the  fence»  to  compbl 
Defendant's  fitter,  who  had  lived  with  the  wife-,  (he  had  an  appearance  by 
po  power  pf  attorney.  'so/yU^.t  Dc- 

fendant»  refiding 
Beft  Serjt.  fhewed  caafc.    It  docs  not  appear  that  the  abroad,  carrieaon 
Plaintiff  knew  at  the  time  of  the  levy,  that  the  Defendant  ^^^^ '°  ^^Z^^^ 
vras  abroad.    The  perfon  who  conducts  his  trade  and 
obtains  credit  for  him  in  England  n^ay  enter  s^n  appear- 
ance for  him. 


Vaughan  in  fnpport  of  the  rule.  The  PlaintiflF  doM 
not  deny  his  belief,  but  only  his  knowledge  of  the  De- 
fendant's abfence*  This  certainly  amounts  to  the  gene- 
ral queftion,  which  was  difcufled  in  the  cafes  of  Staines 
V.  Jotannot,  and  Webfter  v.  Macnamara,  Trin.  32  Geo.  3. 
Imp.  PraSi.  C  B.  4  Ed.  619.  The  procefs  by  dillrefs 
U  founded  upon  t(ie  fuppofition  that  the  Defendant  i$ 

guilty 
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gvilty  of  a  contempt  of  the  fammons  of  this  court.  But 
bow  can  it  be  properly  faid  that  a  perfon  is  in  contempti 
when  the  fummons  never  reaches  him.  It  cannot  be 
permitted  that  fervice  of  a  fummons  at  a  Defendant's 
laft  place  of  abode  fliali  enable  a  Plaintiff  to  take  from 
him  all  that  he  has  in  the  world :  this  is  a  dangerous 
power,  for  no  affidavit  of  debt  is  neceffary»  and  a  profli* 
gate  man  may  abufc  the  procefs  of  the  court  to  any 
extent. 


Mansfield  C.  J.  What  is  the  creditor  to  do  if  be 
cannot  ufe  this  procefs  ?  The  Defendant  carries  on  trade 
in  this  country,  although  he  is  abfent,  and  the  perfons 
who^fupply  the  materials  for  his  trade,  and  by  means  of 
which  be  makes  his  profit,  cannot  without  this  method 
obtain  payment  for  a  fingle  article.  It  is  the  Defend- 
ant's own  laches  that  he  has  not  an  attorney  empowered 
to  aA  for  him  in  this  country :  upon  the  deceafe  of  the 
former,  he  ought  inftantly  to  have  appointed  another. 
Many  traders  who  do  not  refide  in  England  have  houfes 
of  trade  here,  condu£itd  by  agents,  who  cannot  be  fucd  *, 
there  is  therefore  no  other  method  than  this  of  compeliing 
them  to  pay  their  debts.  The  prefent  is  as  fair  a  cafe 
as  can  be  imagined  for  ufing  the  procefs,  if  this  abomi- 
nable praAice  be  allowed  to  fubfift ;  and  we  mnft  either 
fay  there  can  be  no  procefs  againft  any  man  who  is  oat 
of  the  realm,  or  fanAion  it,  in  the  prefent  indance. 

Heath  J.  If  the  Defendant  carries  on  trade  in  pAig- 
Imndi  it  is  the  fame  thing  as  if  he  were  refident  here. 


Chambre  J.  It  is  ftrange  that  fuch  a  pra£tice  (hould 
have  fo  long  prevailed  in  this  court,  fince  however  it  is 
eftabliflied,  it  muft  prevail  now,  but  it  appears  to  me  re- 
pugnant to  the  principles  of  law  and  the  principles  of 
jullice.  The  fame  thing  is  law  and  juftice  in  this  coart, 
7  which 
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which  18  in  others :  ttiere,  if  the  Defendant  i»  abrotd^ 
the  Haintiff  muft  proceed  to  outlawry  againft  him,  and 
when  he  comes  home,  he  may  rererfe  the  outlawry  and 
have  his  goods  reftored. 

The  Cmsri  ordered  that  the  fum  of  51 A  which  had  been 
Icried,  (hould  be  impounded  till  the  next  term»  in  order 
that  Xko  further  dtfiringai  might  be  neceflaryi  and 

Difcharged  the  Rule» 


4*9^ 


GuaNBT 

V, 

Hardbnibhc* 


The  Kino  v.  The  late  Sheriflf  of  London.   In  tho 
Cafe  of  Jones  v.  Broadknight. 

ALLINGHAM,  a  (hcriff's  officer,  arrefted  the  Dc- 
feadanty  who  paid  him  money  to  difcharge  the 
debt  and  cods.  No  bail-bond  was  taken.  On  the  19th 
of  November^  the  Plaintiff  obtamed  a  rule  for  an  attach- 
ment, which  he  fued  out,  returnable  on  the  a4th,  but 
did  not  then  ferve  it.  On  that  day  the  officer  acknow- 
ledged to  the  Plabtiff's  attorney,  that  he  had  received 
the  debt  and  cods,  and  repeatedly -promifed  payment^ 
upon  which  the  Plaintiff's  attorney  forbore  to  lodge  the 
attachment  in  the  (heriff^s  office.  On  the  3d  of  Decern' 
her  he  applied  to  the  fecondarics,  to  pay  the  debt  and 
cods,  who  informed  him  that  application  would  be  made 
to  MtnghatiCs  fureties,  and  upon  his  making  a  fecond 
application  on  the  24th  of  January^  the  fecondaries  in- 
formed him,  that  they  could  not  lecover  againd  the  fure* 
ties  of  AUingham  until  the  Court  had  decided  that  the 
ihcriff  was  liable  to  the  Plaintiff,  and  they  then,  for  the 
fird  time,  faid  that  the  Plaintiff  had  done  wrong  in  giv- 
ing credit  to  AUingham^  as  he  had  been  fufpended  from^ 
his  employment  ever  fince  the  19th  of  November.  Upon 
t^a  the  Plaintiff  c»u(cd  an  attachment  to  ifTues  and 

Shepherd 


Feb.  If. 


The  Plaiqtiff, 
at  the  defire  of 
the  flicriff's  ofl5- 
cer^forbore  to  en* 
force  an  attach- 
ment io  the  firft 
inftancct  and  ten 
days  afterwards 
applied  to  the 
iheriffforthe 
debt  and  cofts  ; 
held  that  the 
flieriffwasoot 
difcharged  by  the 
indatgence  give» 
to  the  officer. 


Cases  in  HiLAitt  term 

SBepbitJ  Seijt*  having  on  »  former  dzj  obtained  a  rale 
Jr^^~^       ^  to  fee  it  afide^  upon  tbe  gfound  chat  the  Plaintiff,  bf 
V.  ^  ^   giving  time  to  the  officer^  had  dUcbarged  the  flwiiff  from 
his  liability^ 


The  ShmflT  of 

LOWDON. 


Bef  Serjt.  now  fliewed  cauf^i    There  is  do  pretence 
for  tbU  applioation  :  the  Piainciff*  might  in  the  laft  term 
hare  Commenced  an  aAion  for  an  efcape  againft  tbe 
Iheriff,  on  account  of  his  negle£l  to  take  a  bail-bond  ; 
and  under  thofe  circumitances  the  Court  has  always  re* 
fofcd  to  reliere  the  (heriiP.     Rex  r.  Sheriff  of  Surry^  7  ?*# 
Rep.  239.    He  was  apprifed  from  the  beginning  by  the 
rules  that  were  ferred  on  him  that  the  Plaintiff  meant  to 
refort  to  him :  and  in  no  cafe  has  the  (heriff  been  te- 
lieved  after  notice  of  the  tranfa^lions  which  pafs  between 
the  Plaintiff  and  the  officer.    The  omifEon^  of  which  he 
complains^  to  enforce  the  attachment  at  the  earlieft  mo« 
ment,  was  a  favour  to  him :  or  if  there  be  any  laches  ia 
this  cafe.  It  is  for  a  very  few  days  only ;  and  if  the  (he- 
liff  (hould  prevail  in  this  application,  it  will  not  here* 
after  be  fafe  to  give  him^a  Cngle  hour's  indulgence. 
There  is  no  cafe  where  a  lefs  interval  than  three  or  foar 
months  has  been  held  fufficient  to  difcharge  the  flieriiT. 
In  Rex  V.  Pirfiffgf  3  Sff.  (sT  Pull.  151.,  the  interval  was 
frOiki  the  19th  of  Novemkr  to  the  9th  of  Marcb^  and 
even  there  the  Court  would  not  relieve  the  flieriff,  but 
Upon  his  affigning  the  officer's  bond  to  the  Plaintiffi  that 
he  might  proceed  againft  the  fiireties^ 

Shepherd  Serjt.  in  fdpport  of  the  rule.  The  attach* 
ment,  which  the  Plaintiff  at  tbe  deGre  of  the  officer  for- 
bote  to  ehforce,  is  no  notice  to  the  (heriff,  and  this  cafe 
therefore  comes  iMthin  the  principle  of  that  which  has 
been  cited,  althbdgh  the  interval  was  not  fo  long* 
From  the  19th  o(  Nruember  to  the  ^i  ol  December  \ht 
Plaintid^gate  credit  to  jUlingbam :  and  having  accommo- 

datci 
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dated  the  flieriff'e  officer  with  tiaie,  he  cannot  afterwards         1809* 

teibrl  to  the  (heriflF.  v..i..^  -^ 

The  KiHo 

Maksfisld  C.  T.    Since  I  have  fat  in  this  court,  the    '^^  Shctiffrf 

•        ^  »  LOMDOM* 

uieriflFi  in  one  or  two  inftancesi  has  been  held  to  be  dif- 
xharged.  But  thefe  have  been  cafes  where  the  Plaiotifi 
bj  neg]c£liog  to  proceed  againft  the  (heriff^  has  given  him 
Ireafon  to  fuppofe  that  the  matter  was  adjufted  and  fet* 
ded^  and  where  the  time  has  been  much  longer,  than 
from  November  to  March,  But  here  the  officer  hanng; 
taken  no  bail*bond»  receives^  the  debt  and  cofts,  which, 
he  had  no  right  to  do  |  the  Plaintiff's  attorney  appliet 
to  the  office,  and  all  that  patfed  there  was  for  the  benefit 
of  ^e  (heriff.  He  talks  at  that  time  of  getting  the 
money  from  Allingham\  fureties^  not  even  pretendin|^ 
that  he  was  difchatged* 

Lawrrnce  J.  The  (heriff  ought  to  lay  a  foundation 
lor  this  rule,  by  fatisfying  the  court  upon  affidavits  that 
he  was  prejudiced  by  the  delay:  nothing  of  that  fort  ap- 
|>ears.    Here  too  the  interval  is  only  a  few  days. 

Rule  difcharged. 


Day  v.  Edwards.  Pet.  tti 

^HIS  a£Uon  was  brought  to  recover  the  amount  of     Upon  fetting 

repairs,  goods,  and  money,  alleged  to  have  been  *^f^*^"*of*"' 
done  and  furni(hed  at  Cowes  by  the  Plaintiff,  who  was  a  J^^l^j  J^^"* 
Ihip-builder  and  agenti  Upon  and  for  the  ufe  of  a  (hip  be«  Defendant  to  pay 
longing  to  the  Defendant,  by  the  order  of  the  captain^  money  to  the 
The  Defendant,  who  refidcd  in  Monmmtb/bire,  and  had  f^J°^fS 
not  feen  the  repatrs,  knowing  that  fomething  muft  be  witbcoftsof  the 

aAion  up  to  that 
time,  and  ordered  that  the  Plaintiff's  further  proceeding  liiould  be  at  the  pcril^of 
tlic  fubfiequcnt  coftf  < 

dtte» 
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160SI;  due,  fuffered  judgment  by  default.    Upon  the  ezecn- 

tion  of  a  writ  of  inquiry  before  the  (heriff^  the  jury 
found  damages  to  the  amount  of  i6oo/.  The  Defendmnt 
in  the  laft  term  obtained  a  rule  ^i/t  to  have  a  new  writ 
of  inquiry  executed  before  a  judge  of  aflize,  upon  the 
^und  that  many  of  the  articles  which  conftitnted  the 
(Urn  of  idooA  were  fuch  for  which  it  did  not  lie  within 
the  fcope  of  the  mafter^s  authority  to  contra£l  on  behalf 
of  his  owner;  that  the  Defendant  therefore  was  not 
legally  anfwerable }  and  that  rule  was^  upon  difcoffion, 
ifaade  abfolutCy  with  the  addition  that  the  Defendant 
Aould  iaftantly  pay  into  the  hands  of  the  PlaintiflF's 
agent  the  fum  of  300/.  being  the  amount  to  which  he 
admitted  himfelf  liable.  Matfiall^evjt.  on  a  former 
day  in  this  term  had  obtained  a  rule  ttifi  that  this  fum  of 
300/.  might  be  (truck  out  of  the  declaration,  and  that 
an  cafe  the  PlaintiflF  would  not  accept  thereof,  with  the 
cods,  in  difcharge  of  the  a£lion,  but  fliould  proceed  for 
further  damages^  he  Ihould  be  liable  to  cofts,  unlefs  he 
Jhduld  recover  damages  beyond  the  300/.,  and  alfo  that 
the  (heriflF  might  fummoaa  good  jury. 


Shepherd  Serjt.  now  ihewed  caufe.  This  is  a 
frimm  imprejifms^  The  Defendant  not  faa?h/g  chofen  to 
plead  and  pay  money  into  court  in  the  proper  feafon, 
ought  not ,  to  be  permitted  in  the  prefcnt  ftage  of  the 
proceedings,  after  a  judgment  by  default,  and  writ  of 
inquiry  executed,  and  fct  afide,  and  a  rule  obtained  for 
executing  a  fre(h  writ  of  inquiry,  to  add  thefe  new 
terms  to  that  rule,  which  has  been  already  dlfpofed  of; 
or  at  leaft  if  the  Defendant  wiflied  to  try  the  merits,  he 
Ihould  at  an  earlier  period  have  moved  that  the  in- 
terlocutory judgment  might  be  fet  afide,  and  that  he 
might  be  permitted  to  plead  to  the'aQion  and  proceed 
to  trial. 

Lem 
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Lens  and  Mar/baU  Strjts.  cmiri.  The  rule  has  merely 
the  fame  tWeSt  as  if  the  Defendant  were  permitted  at 
this  moment  to  pay  money  into  court  in  the  adion. 

Mansfield  C.  J.  The  motion  goes  too  far,  becaufe 
it  extends  to  cofts  already  due/  which  the  Plaintiff  is 
clearly  entitled  to  retain.  But  fince  he  is  in  pofleffion 
of  the  300/.,  and  his  cods  to  theprefent  moment,  it  is 
reafonable  that  the  cofis  hereafter  to  accrue  Ihould  abide 
the  event  of  the  Plaintiff's  future  fuccefs.  With  this 
alteration. 

The  rule  was  made  abfolute. 


m 


1809. 


Dent  v.  Hallifax. 

/IlNSLOW  ^x]u  had  on  a  former  day  obtained  a  rule 
ntfi  to  difcharge  the  Defendant  out  of  cullody  as  to  the 
Plaintiff's  fuit  in  this  adion,  and  to  fet  ^fide  the  interlocu- 
tory and  final  judgment,  and  the  proceedings  hid  thereon, 
for  irregularity,  with  cofts.  This  rule  was  obtained  on  afii- 
davits,which  ftated  that  theDefendant  being  in  the  cuftody 
of  the  (heriff  of  Devon  at  the  Plaintiff's  fuit,  in  order  to 
,  obtain  his  liberty,  procured  a  friend  to  offer  on  his  be- 
half terms  of  accommodation  to  the  Plaintiff's  attorney. 
who  replied,  that  he  being  only  agent  in  the  bufinefs, 
could  give  no  decifive  anfwer,  but  when  he  next  wrote 
to  his  client  he  would  mention  the  offer.  The  Defend- 
ant's friend  not  receiving  any  fubfcquent  anfwer  to  this 
propofal,  caufed  Pafmore^  an  attorney,  to  put  in  bail  above 
for  the  Defendant,  and  to  give  notice  of  juftification ;  but 
Pa/more  was  no  otherwife  retained  or  concerned  in  the 
caufe.  The  Plaintiff's  attorney,  conceiving  from  this 
circumftance  that  Pafmon  was  the  attorney  in  the  caufe^ 
Vol.  L  LI  delivered 


Fil.  13. 

If  a  Defendaat 
in  cuftody  em- 
ploy; ao  attorney 
merely  for  tha 
purpofe  of  put. 
ting  in  bail*  de- 
livery of  declara* 
tion  to  that  at* 
tomey  is  not 
fufficient* 
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1809.  delivered  to  him  a  dedardtioiii  which  he  immedlil 
returned,  with  a  letter,  pointiug  out  that  this  proceed 
was  iriegular,  and  that  the  declaration  ought  to  \d 
been  delivered  to  the  prifoner.  In  confequeoce  of  i 
FlaintifF'g  having  omitted  to  deliver  a  declaration  bell 
the  end  of  Trinity  term,  the  Defendant  became  fapl 
fedeable,  and  caufed  application  to  be  made  toa  Judgel 
chambers  for  his  difcharge.  The  PlaintiflF  delifcred 
dechration  to  the  Defendant  in  cuflody,  and  after 
application  proceeded  to  final  judgment,  and 
the  Defendant  in  execution,  who  was  then  detaioed 
the  cuftody  of  the  flieriff  of  Dtvcn  at  the  fuit  of  b 
other  Plaintiff: 

v 

Lens  Serjt.  (hewed,  caufe.     He  contended  that  al 
Pajmore  had  given  notice  of  putting  In  bail,  the  dt&^\ 

of  the  declaration  to  him  was  fufficient :  but 

I 
I 

'   Tie  Court  held  otherwife,  and  made  the  , 

RukaUbloa.' 

Onflow  in  fupport  of  the  rule. 
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Roberts  v.  Karr,  Fa.  n. 

nn HIS  was  an  adion  of  trefpafs  for  breaking  and  en*     Abuttal  in  ita 

tcring  the  PlaintiflF's  clofe,  and  dcftroying  bis  fence,  ^"^  ^«"*  *"* 

and  two  plants  of  ivy,  there  growing.    Thrre  was  alfo  J^conVS^^ 

a  count  for  an  injury  done  to  a  wall  of  the  PlaintiflF's  in  Abuttals  arc  not 

a  different  place,  by  inferttng  rafters  Into  it.    The  De-  ^°  general  to  be 

fcndant  pleaded  to  the  firft  caufe  of  aftion  ftveral  pleas,  «°«^*'"«d frif >r- 

r     I.'  V  jj  u      I  -^  •  /I.      .        ,  Butiftbede- 

m  none  of  which  did  he  claim  any  mtercft  m  the  place  fcription  of  abnt« 

where  the  trefpafs  was  committed,  and  the  only  two  tal8befach,that» 

pleas  necf  flary  to  be  mentioned,  were,  the  fourth,  ftat-  *f  correa,  it 

ing  a  way  of  ncccffiiy,  from  a  highway  called  Baft  Lam,  ^]f  ^^'°^7th 

over  the  place  in  queftion  to  the  Defendant's  dwelling*  prenifes,  and  io- 

houfe;  and  the  sth,  dating  that  a  footway  pafled  over  ducethepur. 

the  place  in  qucaion.    The  caufe  was  twice  tried  :  firft  ^J*t'  ^T  **^f 

,  the  land  on  that 

before  HeatbJ,  at  the  Surry  Lammas  aflizes  1807,  when  account,  the  deed 
the  ilTues  upon  both  thefe  pleas  were  fonnd  for  the  Plain*  is  not  merely 
tiff,  and  all  the  other  iffues  for  the  Defendant ;  and  again  «^»<^«ce  that  the 
before  Lord  Ellenhorougb  C.  J.  at  the  Surry  Lammas  af-  gp,jj|„-  ^^  ^^ 
fizej  x8o8t  when  ibe  firft  of  thefe  iffues  was  found  for  defcription, 
the  Plaintiff,  but  the  fecond,  and  the  iffue  on  the  laft  which  maybe 
count,  for  the  Defendant.     The  fads  which  appeared  anf^^wed  by  con- 
in  evidence,  were,  that  Pratt,  being  the  owner  of  a  field,   ^^^  f^a?* 
converted  it  to  building  ground,  and  hid  out  a  flroet  amount  to  agraot 
called  Eajl  Lane,  running  from  eaft  to  weft,  and  another  ^^^  ^*  '*nd 
called  Camden-frett,  paffmg  out  of  the  former,  and  run-  ^buts  as  it  U  de- 
Ding  from  fouth  to  north  :  at  the  angle  formed  by  the      ^  granted  to 
interfe£lioa  of  the  north  fide  of  Eajl  Lane  with  the  27.  land  of  un- 
equal width, 
defcribeda)  abutting  on  a  road  on  his  own  foil.    It  abutted  in  the  broadeft  part 
on  the  road,  but  in  the  narroweft  part  a  nanew  ftrip  .of  the  grantor's  land  inter* 
ve&ed  between  the  road  and  the  premifea  granted.    Held  that  the  grantor  and 
thofe  cUiming  from  him  were  concluded  from  preveotiog  the  grantee  t^  come  oat 
into  the  road  over  this  flip  of  land* 

The  Court  will  not  grant  a  new  trial  on  ascount  of  a  vtrdiA  being  agahft  ev  • 
'  Jeacei  where  the  damages  to  be  recovr^jd  would  not  exceed  ave  pounds. 
L  1  %  weftehi 
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lioQi  weftern  fide  of  Camden  Jtreeu  he  built  a  boufe  the  front 
of  which  faced  fouthwards  into  Ea/l  Lane  and  fubtendcd 
forty-one  feet  fix  inches  of  the  length  qf  that  lane :  to 
this  houfe  was  laid,  at  the  back  of  it»  a  piece  of  ground 
for  a  garden^  the  entry  to  which  was  through  the  hou&i 
and  which  extended  northwards  in  a  diref^ion  parallel  to 
Csmden^reet^  and  was  bounded  on  the  eaftern  fide  by  a 
brick  wall,  not  placed  in  the  continued  line  of  the  eaftern 
wall  of  the  houfe,  but  in  a  line  parallel  to  it,  and  fituated 
four  feet  fix  inches  further  to  the  wcftward,  fo  that  the 
houfe  proje£ted  four  feet  fix  inches  more  to  the  eaftward 
than  the  wall  of  the  garden :  Pratt  ere£led  a  row  of 
pods  in  the  continued  line  of  the  wall  of  the  houfe,  four 
feet  fix  inches  diftant  from  the  wall  of  the  garden.  A 
portion  of  the  garden,  at  the  northern  end,  was  fepa- 
rated  from  the  refidue,  by  a  wall  running  from  eaft  to- 
weft.  In  1778  Pratt  conveyed  thefe  premifes  to  Com- 
pigne,  by  a  leafe  and  releafe,  which  defcribed  them  ai 
<<  a  parcel  of  ground  fituate  on  the  north  fide  of  Eaft 
*'  Lane^  and  abutting  taft  on  a  new  road  leading  from 
*<  Eaji  Lane;  and  containing  in  front,  from  eaft  to  weft» 
"  towards  the  fajd  lane,  forty -one  feet  fix  inches  of 
«  alEze,  little  more  or  lefs;  and  in  depth  backwards 
<>  from  north  to  fouth,  one  hundred  and  twenty -one  feet 
<<  of  aflize }  and  from  eaft  to  weft,  at  the  back  part  there- 
of of,  thirty-Gx  feet  nine  inches  of  aflize;  and  the  m^fluage 
<(  built  thereon,''  with  a  reference  to  a  plan  annexed ; 
«« together  with  all  ways,*'  There  was  fufficient  land 
contained  within  the  walls  to  fatisfy  this  admeafurement. 
In  1790  Pratt  demifed  to  King^  upon  a  building  leafe, 
fome  land  lying  next  beyond  Comffgnys  land  on  tlie 
norths  and  then  open  to  Camden-Jlreet^  and  defcribed  it 
as  abutting  and  adjoining  to  the  new  road.  Immediately 
after  he  had  executed  the  leafe,  the  parties  made  an 
agreement,  in  confequence  of  which  Pratt  inferted  a 
(OTcnanti  by  wfaich|  in  confideration  of  thtce  guineas, 

hi 
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be  corenanted  that  King  fliould,  during  his  term^  enjoy  1809. 

the  ftrip  of  land  lying  under  Compigny%  wall,  for  the 
length  of  twenty  feet  from  King*^  houfe  to  the  fputh- 
ward,  and  thereupon  he  particularly  marked  this  ground 
in  the  plan  annexed  to  the  deed,  ^hich  contained  a  de« 
claration  that  all  the  contents  of  the  plan  were  intended  . 
to  pafs :  and  the  deed  thus  interlined  was  re-executed  and 
the  money  paid.  This  deed  was  not  produced  id  evi- 
dence till  the  fecond  trial.  Upon  the  land  thus  demifed 
King  eredicd  a  hpufe,  the  front  of  which  faced  to  Cam- 
ien^ftrtet^  and  flood  in  a  line  with  Compigny%  garden 
wall.  Between  thirty  and  forty  other  houfcs  w<;rc 
ere£ied  in  the  fame  line,  extending  to  the  northward, 
and  fronting  into  Camdtti'Jirut^  in  front  of  moft|  or 
all  of  which  the  proprietors  inclofed  a  fmall  court  of  tl^e 
depth  of  four  feet  fix  inches.  King  inclofed  in  froi^t 
of  his  own  houfe  a  fimilar  court,  and  alfo  the  piece  of« 
ground  granted  him  ,  by  the  interlined  covenant ;  and 
planted  it,  and  kept  it  inclpfed  about  eighteen  years.  About 
two  yeara  before  the  commencement  of  this  aAion»  Com* 
figne  demifed  to  the  Defendant  that  part  of  his  land 
which  was  divided  from  the  refidue  at  the  northern  end; 
and  the  Defendant  built  a  houfe  on  it,  fronting  eaft- 
wards  t^  Camden^ftrett,  and  opened  a  door  into  thi^ 
ftreet,  through  the  eaflern  wall  of  his  inclofure,  and  in 
order  to  make  the  entrance  to  bis^houfe  over  the  ftrip 
of  land  which  King  had  inclofed,  and  which  intercepted 
his  accefs  to  his  houfe  on  that  fide,  hp  removed  the  fence 
of  it,  and  committed  th^  ad  complained  of  in  the  ficft 
count.  The  premifes  were  then  in  the  poficfiion  of  the 
Flamtiff,  under  a  demife  from  King*  ContradlQory  evi- 
dence was  given  as  to  the  queftion,  whether  the  ftrip  of 
land  lying  along  under  the  wall  within  the  pofts  was  in 
tzSt  a  foot-way  or  not  ?  Some  witnefles  ftated  th^  it 
wu,  and  that  the  pofts  ereacd  by  f^ratt  wttc  ^placc^ 
L 1  3  there 


i9J 


498  CASES  IN  HILARY  TERM 

1809*  there  to  protect  it  from  the  carriages;  and  that  perfoilt 
had  walked  there.  And  a  furveyor  of  the  roadi  gate 
evidence  that  he  had  once  caufed  the  ground  within  the 
pods  to  be  paredj  as  being  a  public  foot -way ;  but  on  the 
fecond  trial  Prcdt^  being  duly  releafedp  dated  that  he 
had  originally  intended  to  referve  that  fpace  of  ground 
all  along  under  the  wall  for  the  purpofe  of  putting  on  it 
building  materials^  and  had  put  up  the  pofta  to  prevent 
nufances ;  and  it  was  alfo  proved,  that  in  the  fame  year 
in  which  Ktfig  built  his  houfe,  Confpign},  having  occaGon 
to  open  a  door  through  the  eaftern  wall  of  his  garden 
into  Camden- ftreet^  afked  and  obtained  of  Pratt  permif- 
fion  to  have  a  pafiage  over  this  ftrip  of  land|  into  the 
road;  and  a  door-way  was  accordingly  made.  Some 
other  witnefles  alfo  dated  that  this  land  never  was  a  part 
of  the  highway. 

Lord  ElUnbcrougb  C.  J.  upon  the  fecond  trial,  was  of 
opinion,  that  if  Comptgny%  land  had  been  fold  by  Prstt 
exprefftly  for  the  purpofe  of  building  a  houfe  therson, 
there  would  have  been  a  way  of  neoeflity :  but  it  did  not 
appear  that  fuch  was  the  cafe :  and  he  therefore  thought 
that  there  was  no  fuch  way :  for  clearly  a  man  coold 
not  by  his  own  zSi  create  a  way  of  neceiEty :  the  qoef- 
tion  therefore  was,  whether  there  was  a  footway  tt&d 
'by  the  public  upon  the  drip  of  land  in  quedion.  The 
word  abutting  did  indeed,  in  its  drid  fenfe,  imply  conti- 
guity ;  bu\  it  was  not  neceflary  that  the  contiguity  Ihould 
continue  along  the  whole  length  of  the  land  granted : 
the  expreffion  might  be  explained  by  evidence  of  the 
ufer  of  the  premifes }  and  as  they  abutted  on  the  road 
for  the  length  of  the  houfe,  fhal  fatisfied  the  defcriptiot* 
He  thought  that  if  the  land  had  been  dedicated  to  the 
public,  it  was  equally  the  highway,  whether  the  deed 
mentioned  it  to  be  fuch  or  not;  and  if  it  was  not  ufed 
as  a  highway,  the  deed  would  not  make  it  fu^ ;  and  he 

indanced 
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inftanced  the  green  fward  which  io  many  places  inter*  1809. 

vencs  between  the  highway,  and  fields  which  arc  de-       ^*^     ~^ 
fcribed  in  deeds  as  abutting  on  the  highway.     He  alfo  «. 

direficd  the  jury  that   the    PlaintiflF  was  entitled   to  ^^^^ 

a  verdi£l  upon  the  lall  count  of  the  declaration,  up-  ""^ 

on  the  evidence  given  by  one  witnefs,  a  furveyor,  who 
gave  his  opinion  that  the  wall  was  damaged  to  the 
amount  of  four  or  five  pounds,  by  inferting  rafters 
therein. 

Shepherctznd  Beft^  Scrjts.,  for  the  PlaintiflF,  In  (hewing 
caufeagainft  the  firft  rule  for  a  new  trial,^  and  in  fupport 
of  the  fecond  rule,  contended,  that  the  deed  was  only 
evidence  of  the  ftate  of  the  land  In  queftion.  It  was 
not  therefore  to  be  concluded  between  the  parses,  that 
this  land  was  the  new  road,  becaufc  the  balance  of  evi« 
dence  was  weighty  in  proof  that  the  land  adjacent  to 
the  garden  wall  In  the  part  where  the'premifes  were 
contra£ted  to  a  narrower  dimenfion,  was  not  the  foot- 
path, nor  had  been  dedicated  to  the  public ;  for  it  was 
^equally  improbable  that  the  courts  inclofed  in  front  of 
the  houfes  for  the .  whole  length  of  Camden-ftnet  were 
the  public  footway,  which  they  muft  be,  if  the  fuppofed 
path  were  continued  northwards  in  a  right  line,  or^ 
(which  muft  otherwife  be  fuppofedi)  that  the  footway, 
which,  when  it  firft  leaves  Eaft  Lane,  for  a  certain  dif- 
tance  pafles  on  the  outfide  of  the  forty  •one  feet  fix  inches 
occupied  by  Comptgny%  houfe,  (hould  then  bend  inwards 
to  the  left,  and  follow  the  recefs  of  the  wall  within  the 
pofts  for  fo  ibt»rt  a  length  as  thirty  yards,  and  (hould,'  at 
the  end  of  that  fpace,  be  again  brought  back  to  the  ori- 
ginal line.  But  fuppofing  that  the  defcription  in  the 
deed  was  more  than  evidence,  and  was  of  the  nature  o£ 
a  grant,  yet  it  was  not  neceflary  that,  in  order  to  fatisfy 
ibis  dcfcrlptiot),  the  land  conveyed  fliould  abut  on  a 
h  1  4  Pttb^^ 
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i8cp.         public  road  for  the  whole  kngth  of  one  hundred  and 
*V    "-~  /        twentjr-onc  feet ;   if  abuttal  did  neceffinrily  imply  cob- 
9.  tiguity,  ftill  it  was  fufficient  that  any  part  of  the  pre- 

^^^'  miftis  abutted :  and  for  a  part  of  the  length,  namely, 
(o  far  as  the  fide  of  ComfignYii  houfe  extended,  the 
premifes  did  in  fa£l  abut  on  the  road.  Or,  if  the 
deed  muft  be  underftood  as  aflerting  that  every  part 
of  the  length  of  the  premifes  abuti  on  the  road,  yet 
abuttal  did  not  always  and  necefiarily  imply  contiguity. 
A  clofe  may  be  properly  defcribed  as  abutting  on  a  high* 
way,  although  the  hard  road  runs  in  the  middle  of  a 
wide  green  fward,  and  that  too  in  cafes  where  the  green 
fward  cannot  by  any  implication  be  parcel  of  the  elofe 
granted,  becaufe  it  does  not  belong  to  the  grantor^  but 
is  parcel  of  the  wade  belonging  to  the  lord  of  the  ma- 
nor: yet  it  is  a  good  defcription.  Here  too  the  foil 
granted  was,  at  the  time  of  the  fale,  diftindlj  bounded 
by  a  wall,  wWch  difaffirms  the  implied  grant  of  the 
land  without  the  walU  On  the  laft  count  at  leaft  the 
Flaintiff  was  clearly  entitled  to  a  verdict. 

Vaugban  Serjt.,  for  the  Defendant,  in  fupport  of  the 
firft  rule  for  a  new  trial,  and  in  fiiewing  caufe  againft 
the  laft,  contended  that  Pratt  clearly  muft  be  deemed  to 
have  fold  to  Compigne  all  the  land  contiguous  to  Cam^' 
Jlreet  for  the  length  of  I2i  feet,  except  fuch  as  was  de- 
dicatfed  to  the  public  fervice.  Either  the  land  in  qacf- 
tion,  therefore,  was  included  in  this  grant,  fo  that  the 
Defendant's  land  extends  to  and  abuts  upon  th<it  which 
the  Plaintiff  contends  to  be  the  highway,  or  the  place  ia 
queftion  is  the  highway,  becaufe  it  is  that  on  which  the 
leafe  grants  that  the  Defendant's  land  abuts.  When 
fratt  fold,  he  muft  have  contemplated  that  the  land 
would  be  made  ufe  of  for  building}  for  the  Defendant's 
land  was  feparated  by  a  wall  from  the  fouthem  part  of 
fmpignyz  garden  J  even  before  the  fale  to  Cmpignti  fo 

that 
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that  it  was  plainly  intended  fbf  the  fite  of  a  coach-^hcmfc 
and  ftables,  or  other  buildings,  to  which  thote  could  be 
no  acceiis  for  thofe  ufes,  but  over  the  land  in  queftion* 
Pratt  therefore  is  bound  by  the  conveyances  and  having 
reprefented  by  his  grant  that  this  ground  was  dedicated 
to  the  publici,  he  cannot^  upoa  an  aftcc*thongh|t^  re« 
fume  it. 

• 
Heath  J.  In  the  oourfe  of  the  firft  atgumeat  ob^ 
fervedy  that' abuttals  have  never  been  confttued  very 
firidly  \  thus  if  premifes  be  defcribed  as  abutting  on  a 
hottfe  to  the  eaft,  it  may  be  the  north-eafl:  or  fouth* 
eaft. 

Lawrence  J.  obferved,  that  the  defcription  might  be 
an  inducement  to  the  party  to  buy  the  land,  by  caufing 
hioi  to  fuppofe  that  it  abutted  on  the  new  road  for  the 
whole  length ;  as  between  the  grantor  and  grantee,  there* 
fore,  the  foil  in  que(tion  mud  be  taken  to  be  dedicated 
to  the  public.  If  a  man  buys  a  piece  of  ground  defcribed 
as  abutting  upon  a  road,  does  he  not  contemplate  the 
right  of  coming  out  into  the  road  through  any  part  of 
the  premifes? 

Mansfield  C.  J.  obferved,  that  there  was  no  wall  to 
define  the  boundary  of  the  land  granted  to  King^  yet  in 
both  deeds  the  defcription  was  the  fame,  with  the  mere 
addition  of  the  word  *<  adjoining,''  as  well  as  abutting. 

Cur*  adv.  vultm 

Mansfield  C.  J.  now  exprefled  the  opinion  of  the 
Court. 

In  the  former  inftance  we  granted  a  new  trial,  be« 
caufe  wc  thought  it  ought  to  appear  how  tbefc  confli^l* 

ing 
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1809.  ing  tights  ftood  upon  the  deeds  on  both  fides,  for  npoa 
them  the  rights  of  thej>arties  depend.  To  judge  bj  them 
only*  there  could  be  no  doubt.  But  parol  evidence  was  in- 
troduced to  prove  that  the  ground  in  queftion  never  was 
the  highway.  Pratt ^  however,  the  grantor,  was  himfelf  the 
principal,  diough  not  quite  the  only  witnefs,  who  ftated 
this.  And  althotigh  releafes  were  executed  which  ren- 
.  dered  him  competent,  yet  he  furely  came  un^Pr  fuch  a 
bias  as  muft  render  his  evidence  very  doubtful  of  credit 
He  dates  that  he  always  intended  to  referve  a  piece  ol 
ground  between  the  wall  and  the  ftreet  to  put  fcantfings 
and  mof  tar  on.  That  is  an  odd  reafon,  but  it  is  ftiU 
more  fingular,  that,  he  having  the  intention  to  rderve 
this  piece  of  ground  four  feet  wide  between  the  wall 
and  the  ftreet,  Qiould,  in  his  leafe  to  Comfigt/ip  deficiibe 
the  premifes  as  forty-one  feet  fix  inches  wide  at  the  one 
end,  and  thirty -fix  feet  nine  inches  wide  at  the  other 
end,  abutting  on  the  road  ot  ftreet.  When  a  grantor 
ufes  the  particularity  of  defcribiiig  land  by  feet  and 
inches,  is  it  not  probable  that  he  would  defcribe  it  ai 
abutting  on  this  piece  of  ground  if  be  had  intended  to 
referve  it  ?  This  is  very  diffimilar  to  the  cafe  put  of  a 
conveyance  of  a  field  defcribed  to  abut  on  the  road, 
made  by  a  man  who  was  not  owner  of  the  foil  between 
the  field  and  the  road,  as  Pratt  was  here :  it  is  true  that 
many  premifes  may  be  defcribed  as  abutting  on  a  road, 
although  they  abut  on  gra^  land  lymg  between  the  fence 
of  the  clofe  and  the  road  ;  but  all  that  fpace  of  land  was 
the  road  before  turnpikes  came  into  ufe,  aofd  in  comnoo 
parlance  it  is  ftill  called  the  road :  and  I  fliould  much 
doubt,  in  a  cafe  where  the  lord  of  a  manor  fliould  grant 
land  by  fuch  a  defcription,  whether  he  could  hinder  the 
grantee  from  coming  out  of  his  clofe  over  that  grafslsod 
to  the  road.  I  cannot  help  thinking,  from  the  difierence 
which  fubfifts  in  the  two  leafes  of  the  word  <«  adjoin- 

i«  iDg," 
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^  ing,'*  which  if  added  in  the  one,  and  the  grant  to  Kif^         i9c9« 
of  this  fore-court  made  by  the  interlined  cotenant,  that 
Pratt  about  that  time  firft  concei? ed  the  idea  of  referv- 
ing  this  piece  of  land.    It  is  true  that  Compigni  alked 
penniilion  to  make  a  door- way  thrc^ugh  his  wall  to  pafs 
over  this  ftri'p  of  ground  to  the  toad :  but  that  was  at  a 
very  early  period  in  the  formation  of  this  ftreet ;  and  as 
he  aflced  this  permillioni  not  having  his  leafe  in  his  hand  • 
to  fee  what  his  rights  were,  this  does  not  very  much 
bear  upon  the  cafe.    As  to  the  fence  erc£bed  by  King^ 
one  of  the  witncfles  fpoke  of  the  ufe  of  it,  which  was 
to  prevent  perfons  from  committing  any  nufsnce  clofe  to 
the  Plaintiff's  houfe.    BiK  if  a  fence  had  been  eroded 
by  the  Plaintiff  for  that  purpofe  on  the  foil  of  another,  at 
would  have  been  a  very  illnatured  thing  to  have  cut  down 
that  bar,  and  fay  that  perfons  (hould  commit  nufancea 
clofe  10  his  houfe :  fo  that  the  drcumftance  of  this  fenco 
affords  very  flight  evidence  of  ezclufive  poffeflion.    As 
to  the  pofts,  they  were  of  very  little  importance;  for 
ibme  witneffes  faid  they  were  intended  to  keep  off  the 
carriages,  and  a  road  furveyor  proved  that  he  had  pared 
the  ground  between  the  pofts  and  the  wall.    But  fup- 
pofing  that  Pratt^  which  I  do  not  believe,  had  in  his 
mind  the  intent  to  referve  this  land,  he  could  not,  con- 
fiftently  with  what  appears  upon  the  face  of  thefe  deeds^ 
prevent  the  Defendant  from  opening  his  door  into  the 
ftreet;  becaufe  he  has  defcribed  the  Defendant's  land  in 
his  leafe  as  thirty*fix  feet  nine  inches  in  breadth,  and 
abutting  on  the  ftreet.    If  then  he  afterwards  prohibits 
the  Defendant  from  coming  there^  is  it  not  a  fuffioient 
anfwer  to  fay,  you  have  told  me  in  your  leafe,  *<  this 
land  abuts  on  the  road  :*'  you  cannot  now  be  allowed  to 
fay  that  the  land  on  which  it  abuts  is  not  the  road.     We 
are  therefore  of  opinion  that  the  verdidL  is  right.    The 
Judge  who  tried  the  caufe  has  intimated  an  opinion^ 

II  though 
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x8o9«  though  not  very  ftroogl/i  in  favour  of  the  Flaiotiff,  but 
he  refted  it  chiefly  om  the  other  iflue»  on  which  there 
was  evidence  of  the  Plamtiff  'a  wall  hamg  been  daooged 
to  the  amount  of  five  pounds.  But  as  to  that  ifluey  firfi» 
the  Court  will  not  grant  a  new  trial  for  fo  trifling  a  fom 
as  five  pounds}  and,  fiscondlfy  it  is  only  a  queftion  of 
judgment.  No  witntfs  proved  that  the  houfe  of  the 
.  FhintiflF  was  the  worfe  for  itj  or  that  any  man  would 
give  five  fluUings  the  lefs  for  the  houfe  on  that  account : 
all  the  jurors  had  a  view  of  the  premifes,  and  four  of 
th^m  were  builders,  and  quite  as  good  judges  as  that  one 
mtnf  fS|  and  as  likely  to  be  right. 

Rule  diicharg^ 
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,    regTula    GENERALIS. 

tT  18  0RDEREo»  That  firom  and  after  the  firft  day  of 
next  Eaftir  term,  in  e?^  a&ion  to  be  commenced  bf 
original  writ  of  quart  claufum  fregiif  there  fliall  be  writ* 
ten  or  printed  under  the  fummons  to  be  ferved  by  the 
iheriff's  officer  on  fuch  writj  a  notice  in  the  following 
form ;  4iz. 

<<  A.  B.  [Defindatifs  name]  You  are  fcrred  with  this 
<<  fummons  to  the  intent  that  you  may  by  your 
*^  attorney  appear  in  his  Majefty's  Court  of  Com- 
«*  mon  Pleas  at  Weftmtnjler  at  the  return  thcre- 
^<  of,  being  the  {the  day  of  the  month  and  date  of 
^*  the  yar^  in  order  to  your  defence  in  thit 
«  aaion/' 

And  it  is  further  orobrbd.  That  upon  erery  dif* 
tringas  tobe  iflfued  in  default  of  the  Defendant's  appearance 
to  fuch  quare  claufum  fregit^  there  {hall,  at  the  time  of  the 
execution  of  fuch  diftringas^  be  fenred  by  the  (heriff'g 
officer  on  the  Defendant,  if  he  can  be  met  withj  or  if 
not,  left  at  the  dwelling-houfe  of  theDefendantj  or  place^ 
where  fuch  diftringas  (hall  be  executed,  a  written  or 
printed  notice,  in  the  following  form ;  viz. 

«  In  the  Common  Pleas— Between  A.B.  Plaintiff; 
«<  and  C.  D.  Defendant  {the  names  of  the  parties}. 
<<  Take  notice,  that  I  have  this  day  diSrained 
<<  upon  your  goods  and  chattels  for  the  fum  of 
**  forty  (hillings,  in  confequence  of  your  not 
<<  having  appeared  by  your  attorney  in  his  Ma- 
*<  jcfty's  Court  of  Common  Pleas  at  Weftminfier 
**  to  a  writ  of  quare  claufum  fregit,  returnable 
<«  there  on  the  [flate  the  day  and  year  .•]  And 
«<  thatj  in  default  of  your  fo  appearing  to  the 

5  « prefent 
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1809*  '^  prefent  writ  of  Sfiringas  at  the  return  thereof, 

*<  being  the  {fiate  the  day  and  year\  you  will  be 
^  liable  to  be  diftraioed  upon  for  foch  further 
<<  fum  as  the  faid  Court  (hall  be  pleafed  to  order. 
««  Dated»  &c.  {.Jigned  viitb  the  officer's  name.] 
*^  To  C  D»  the  abore^named  Defendant. 

J.  Mansfield. 
J.  HeiTH. 
S.  Lawebnce. 
A*  Chambre* 
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Eafter  Term^ 

la  the  Forty-math  Year  of  the  Reign  of  G£0RCB  IIL 


Garkons  v.  Swift*  4^«''4» 

npHIS  was  an  adioo  for  money  paid,  brought  to  re-     if  two  pcrtt «! 

cover  a  contribution  to  the  amount  of  certain  debts,  an  inftrument  are 

which  had  been  jointly  incurred  by  the  Plaintiff  and  prcpa/cd,lmtaoe 

•Dly  18  ftainpcd*   ^ 
Defendant,  during  their  partnerlhip  in  trade,  and  which  ^^  ^^^^  hiving 

had  been  difcharged  by  the  Plaintiff  6nly.    The  Plaintiff  the  cuftodf  of 

gate  notice  to  the  Defendant  to  produce  in  evidence  at  **>«  unftampcd 

the  trial  an  agreement  made  io  contemplation  of  a  dif-  ^^^  a*^^^, 

ibliition  of  the  partnerlhip.    Upon  the  trial  of  the  caufe  ^^0^^  of  the  con ' 

before  Mofisjleld  C.  J.  at  the  fittings  after  laft  Hilary  tents  of  the 

term,  it  appeared  by  the  tcftimony  of  a  vitneb,  that  a8^c«n€"^  »^J^« 
*-  .       r  .!.•  .   I.  J  L         J  J  other  party  refofis 

two  parts  of  this  agreement  bad  been  drawn  up  and  ^^  j^qxScc  to  pro- 

txecuted,'  that  the  counterpart,  duly  (lamped,  was  in  the  duce  the  ftamped 

poffcflion  of  the  Defendant,  and  that  the  orfginal  had  part* 

been  left  in  the  Plaintiff's  own  poffeflton,  and  had  never 

been  ftamped.    The  Defendant  not  producing  the  part 

in  his  poffeffion,  the  Plaintiff  pretended  the  part  left  in 

his 
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i8«j)i^        hit  cuftody  had«been  lo(t|  and  gave  in  evidence  the 

^     '  draft  0f  the  agreementi  and  recovered  a  vcrdi£t. 

Carmoms 

Swift,  ,  ^efi  Scrjt.  for  the  Defendant  now  moved  to  fet  a£de 
4 the  verdidl  and  to. enter  a  nonfuit,  upon  twogiovndsi 
one  of  which  wa8»  that  the  Plaintiff  was  not  entitled  to 
lead  the  draft»  for  that  the  be  ft  evidence  was  the  ori- 
ginal agreement  itfelf^  which  the  Plaintiff  had  omitted 
to  produce. 

Mamsfibld  C.  J.  Here  was  proof  of  notice  giren 
to  the  Defendant  to  produce  the  written  agreement. 
Onlj  one  part  of  the  agreement  had  been  ftamped^  and 
the  part  kept  by  the  Plaintiff  was  not  ftamped :  there- 
fore the  queftion  was»  whether  the  only  ftaa\ped  part 
being  left  in  the  defendant's  poffeffion,  and  he  not  pro- 
dudng  it  on  xiotice»  the  Plaintiff  might  not  give  the 
Draft  in  evidence.  Suppofe  th^re  had  been  only  one 
part)  might  not  be  under  thofe  circumftanccs  give  evi- 
dence of  the  contents?  How  does  it  dificr^  though 
there  were  two  parts,  if  only  one  of  theoi  was  ftamped  I 

Heath  J.    There  is  only  one  agreement  here. 

Lawkbkcb  J.  expreffed  his  opinion  in  favor  of  the 
▼erdift  on  another  ground. 

The  Court  refufed  the  applicadoo. 


N^ii*  It  did  not  appear  whether  it  was  in  the  Plain- 
tiff's power  to  make  his  part  of  the  contrafi  eri- 
dence  by  getting  it  ftamped  upon  payment  of  the 
duty  and  a  penalty  of  xo/.,  nor  was  that  poist 
urged. 
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1809. 
Payne  v«  Dbaklb.  jfpriUi. 

npHIS  caufe  had  been  referred  by  an  order  of  nifiprius^      If  an  arbitrator 

fo  as  the  arbitrator  (hould  make  his  award  on  or  ^^'  power  to  en- 

bcforc  the  firft  day  of  Anguji  then  next,  or  on  or  before  '*'l^  ***^**™^  ^""l 

7       t  1.1    .      «      11       1  1       .        i^      making  his  award 

any  other  day  to  which  he  thould  enlarge  the  time  for  to  any  other  day, 

making  his  award.     The  arbitrator  on  the  23d  of  July  he  may  enlarge  it 

enlarged  the  time  till  the  laft  day  of  Micbadtnas  termt  more  than  oqcc. 

and  on  the  24th  day  of  November  he  again  enlarged  it 

till  the  laft  day  of  Hilary  term.     After  making  the  fe- 

cond  enlargement  he  publiflied  his  award,  in  which  he 

recited  that  the  time  for  making  his  award  ftood  duly 

enlarged  until  the  laft  day  of  Hilary  term. 

Beji  Serjt.  now  moved  to  fet  afide  this  award,  upon 
the  ground  that  the  arbitrator  having  once  enlarged  the 
time,  he  had  no  authority  again  to  enlarge  it,  but  his 
power  was  at  an  end.  The  power  was  only  to  enlarge 
to  any  other  day,  not  other  days.  He  admitted  he  could 
find  no  cafe  on  the  fubjed  where  this  had  been  fo 
decided. 

Mansfield  C.  J.  The  fenfe  of  the  condition  if» 
that  the  arbitrator  (hall  have  fufficient  time  to  make  his 
award,  and  diat  if  he  cannot  make  it  by  the  day  namedf 
be  is  to  make  it  at  any  time  that  he  pleafes;  and  whe- 
ther he  names  the  ultimate  day  at  once,  or  at  a  fubfc- 
quent  time,  is  immaterial. 

The  other  Judges  concurring,  the 

Rule  was  refufcd* 
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^prilit-  Talbot  v.  Eaglb. 

A  commiffion    HTHIS  wa8  an  a£lioii  brought  againft  the  Defendast  to 

ofca^t4mof  vo-         jecoTCf  At  pcnalt?  of  c/.  given  by  the  Ratutcof 

by  the  loril  lieu-  5  -''»«•  ^-  M-  /  4-  fo>^  killing  gamc>  not  bfemg  duly  qua- 

tenartofacoun    lified.     Upon  the  trial  of  this  caufe  before  Grofe^.  at 

ty,  dod  i:ot  con    j^^  Suffolk  fpring  affizci,  the  Defendant,  to  prove  his 

an  efqliirc?  qualification,  gave  in  evidence  s  commiflion  figned  by 

Nor  is  the  cap.  the  lord  lieutenant  of  the  county  of  SuffM^  conftituting 

tain's  fon  thereby  (be  Defendant's  father  the  captain  commandant  of  a 

qualified  to  kiU     ^^^^^  ^f  volunteer  infantry,  and  ftyling  him  an  cfquire, 

\  and  alfo  the  Gazette  announcing  his  appointment,  and 

he  relied  on  the  ft;  44  G.  3.  r.  54.  yr26.  which  enads 

that  all  officers  in  corps  of  volunteers,  having  commif- 

fions  from  lieutenants  of  counties,  (hail  rank  with  ti^e 

officers  of  his  majefty*s  regular  forces.     The  jury  found 

a  Teidia  for  the  Plaintiff. 

Shepherd  Serjt.  now  mcTcd  to  fc(  afide  the  verdiA 
and  enter  a  nonfuit,  contending  that  the  Defendant's 
father  had  by  this  appointment  been  created  an  efquire. 
But  the  Court  was  clearly  of  opinion  that  the  ftatute 
meant  only  the  fame  military  rank  ;  the  lord  lieuteaaot 
of  a  county  could  not  confer  honours)  there  was  no 
pictence  to  call  this  gentleman  an  efquire,  and  they 

Refafed  die  rek. 
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Lee  qui  tarn  v.  Cass.  JiprU2%^ 

nPHIS  was  an  aflion  of  debt  on  the  ftatute  of  ufary.     if  a  jicrfondif. 

The  eighth  count  of  the  declaration  ftatedi  that  upon  counts  a  bill,  and 

a  certain  corrupt  contraft  made  between  the  Defendant  P^^' ^°''/^J^« 
^  '  amount  of  the 

and  William  Eafton  and  Robert  Eajion^  the  Defendant  contents,  dcdud- 

unlawfully,  corruptly,  and   ufurioufly  received  a  large  ^ng  only  legal 

fum  of  money,  to  wit,  32/.  i6s.6d.  over  and  aborc  the  J/^^crcft,  and  on  a 

1       1   •  /I    •       .        .    «    .i*    I-      a .     ^    .  .  fubfcqucnt  day 

legal  intereit  m  that  behalf,  for  his  forbearance   and  receives  ofurious 

giving  day  of  payment  to  the  faid  William  Eafton  and  intereft  under 

Robert  Eafton  from  the  2  ad  day  of  Auguft  1807,  until  a  P''c^f°c«  of  bc- 

certain  bill  of  exchange  for  a  large  fum  of  money,  to  ^^  for  the*''*"* 

wit,  937/.  10/.,   dated  the   2ift  ^ay   of  Auguft  1807,  ceptor.itiicom- 

payable  in  fix  months  after  date,*  and  indorfed  by  the  Pc^«nt  to  declare 

faid  William  Eafton  and  Robert  Eafton  to  the  Defendant,  °"i**^  ^T^'^ 
J  J  »  paid  as  the  fum 

became  due  and  payable,  of  another  large  fum  of  money,  forborne. 
to  wit,  913/.  I2/«|  before  that  time,  to  wit,  on  the  faid      And  it  maybe 
22d  day  of  Augua  1807,  lent  by  the  Defendant  to  the  !J{hV^''[^°^ 
faid  William  Eafton  and  Robert  Eafton,  who  receives  the 

Upon  the  trial  of  this  caufc  before  Mansfield  C.  J.  at  money  and  in. 
Guildhall^  It  appeared  in  evidence  that  miliam  Eafton,  ^^^^f » »»»«  bill 

J  i_.ii  t  t  to  him,  even 

in  order  to  procure  money  upon  a  bill  for  937/.  ioa,  fuppoEngthat 

drawn  by  Eaftons  on  Hymen,   Cohens   and    Co.  at  Gz  that  perfon,  if 
months,  and  accepted  by  them,  and  made  payable  to  [Jf^J^t''"^^^^^^^^ 
Eafton\  ,own  order,  applied  to  the  Defendant  to  dif*  Qy^^  againft  tho 
count  it,  who  confented,  upon  condition  that  he  (hould  guarantee. 
be  permitted  to  guarantee  the  payment  of  the  bill  by  the 
acceptors,  and  (hould  receive  for  his  guarantee  3}  per 
cent,  upon  the  amount  of  the  bill.     Eafton  accordingly 
indorfed  the  bill  to  him,  and  the  Defendant  gave  for  it 
a  check  on  his  banker  for  913/.  12/.,  having  dedujied 
from  the  whole  contents  of  it  the  fum  of  23/.  18/.,  being 
the  legal  intereft  on  937/.  10/.  for  fix  months.     A  day 
or  two  afterwards  William  Eafton  callod  on  the  De* 

M  m  2  fcndantt       ^ 
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]  809.  fendant,  and  paid  him  in  bank  notes  and  cafli  32/*  i6s»  6d. 
for  the  premium  of  the  guaranty.  Eajion  ftated  in  eri* 
dence  that  there  was  no  doubt  of  the  folvency  of  the  ac- 
ceptor, and  that  the  only  reafon  for  the  guaranty  was,  that 
the  Defendant  would  not  difcount  the  bill  on  any  other 
terms.  The  jury  con Gdering  this  to  be  a  (hift  of  the  De- 
fendant to  obtain  a  higher  rate  of  interell  than  ^per  citti.^ 
found  a  verdift  for  the  Plaintiff,  which  having  been  at  firft 
entered  upon  a  count,  upon  which  it  could  not  be  fup- 
ported,  by  reafon  of  a  variance  in  ftatiag  the  date  of  the 
bill,  was  afterwards,  upon  the  motion  of  the  Plaintiff, 
transferred  to  this  count. 

CockeU  Serjt.  for  the  Defendant,  in  the  laft  term 
moved  to  fet  afide  the  verdiA  and  to  enter  a  nonfuitt 
upon  the  ground  that  the  evidence  failed  to  fupport  the 
verdi£l  in  two  points,  i.  That  it  could  not  be  faid  that 
forbearance  and  day  of  payment  was  given  to  J&^Jmt, 
fince,  by  reafon  of  the  guaranty,  the  liability  of  Eqfton  to 
the  Defendant  upon  that  bill  was  wholly  determined, 
a.  That  the  fum  forborne  was  incorredly  ftated  to  be 
913/.  12/. ;  for  either  the  fum  forborne  was  the  fum 
of  937/.  10/.,  which  the  Plaintiff  was  to  pay  when  the 
bill  became  due,  or  it  was  880/.  T5X.  6d.t  the  only  real 
loan  which  remuned  to  him  after  he  had  paid  the  dif- 
count and  guaranty. 

Bf/l  and  Vaughan  Serjts.  (hewed  caufe  infiantcr.  The 
.  fum  of  money  lent  and  forborne  in  this  tranfafiion,  was 
the  whole  fum  conuined  in  the  bill,  diminifhed  by  the 
difcount  only,  for  that  was  the  fum  aflually  received 
by  Eafton:  That  fum  of  913/.  xxr.  was  lent  upon  the 
fecurity  of  a  bill  for  937/.  io/«j  the  difference  between 
the  two  fums  is  the  legal  intereft  firft  paid  for  the  loan 
of  the  leffer  fum.  In  the  cafe  of  a  common  loan  ad- 
vanced on  any  other  fecurity,  the  intereft  is  paid  at  the 

end 
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end  of  the  year,  together  with  the  loan.    It  is  an  abufe  1809. 

of  terms  to  call  the  loan  937/.  10/.:  the  fum  kept  back 
for  intereft  is  no  part  of  the  fum  lenti  but  is  dedn£led 
before  it  is  lent.    It  is  not  true  that  the  fum  of  937/.  io/< 
is  forborne  from  the  sad  of  Augufi  to  the  24th  day  of 
F^uarj^y^hicxk  the  bill  became  due.    That. fum  was 
never  due  till  the  bill  had  run  out.     At  the  time  of  the 
loan^  the  principal  only   was  due:  the  fum  due  was^ 
after  one  day,  the  principal  augmented  by  a  day's  in- 
tereft ;  after  two  days,  the  principal  augmented  by  two 
days'  intereft :  but  the  whole  fix  months'  intereft  were 
not  due  till  the  fix  months  had  elapfed.    It  is  not  ne- 
ceflary  to  ftate  in  the  count  what  the  principal  augmented 
by  the  intereft  will  amount  to,  but  what  is  the  principal 
debt.     And  it  is  impoflible  truly  to  ftate  that,  otherwife 
than  as  it  is  here  defcribed.    The  fallacy  of  the  De- 
fendant's argument  is,  that  it  confounds  the  amount  of 
the  debt  with  the  amount  of  the  fecurity.     If  one  lends 
3500/.,  and  takes  a  bond  for  4000/.,  the  fecurity  is  for 
4000/.,  but  the  debt  is  3500/.  only.   Thus  in  the  prefent 
cafe,  the  bill  of  937/.  10/.  is  the  fecurity,  which  bringr 
back  to  the  lender  his  principal  forborne,  together  with 
the  intereft  on  it,  but  the  principal  only  is  the  fum  for- 
borne.   The  original  debt   is  the  principal  abftra£led 
from  the  intereft;  the  fecurity  is  for  the  intereft  and 
principal  together,  and  if  it  were  not  fufl^cient  to  ftate 
the  principal  alone  as  the  fum  forborne,  it  would  be  ne- 
ceflary  to  ftate  a  different  fum  as  forborne  on  ^every  fuc- 
ceffire  day,  namely,  as  it  is  raried  from  day  to  day  by 
the  acceflion  of  one  day's  intereft.     The  greater  fum  of 
937/.  10/.  was  nerer  lent  in  this  cafe,  not  even  colour- 
aUy.    The  check  giren  was  for  913/.  12/.    Nor,  fe- 
condly,  could  it  be  averred  that  880/.  15/.  6i.  was  the 
fum  lent ;  for  the  money  paid  for  the  guaranty  was  not 
deducted  at  the  time  of  the  traofa£lion :  the  proof  was, 
that  Eafim  received  5^x3/.  i2/.,  and  on  a  fubfequent  day 
M  m  3  paid 
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paid  the  Defendant  32/.  i6s.  6d.  This  evideooe  v«uU 
have  completely  diipvoved  the  allegation!  if  it  had  been 
made.  Tbiidlj^  in  contending  that  the  (brbearanoe  wu 
not  given  to  EaftM^  the  Defendant  treats  this  as  being  a 
real  guaranty,  not  as  a  Ibift  to  receive  the  ufnrions  in* 
tereft  \  but  the  jury  have  diiaffirmed  the  exiAcnoe  «(the 
guaranty,  by  finding  that  it  was  merely  a  fraudulent  coo« 
trivance.  Nor  was  this  a  fale  of  the  bill  by  Eafimi  for 
bis  name  is  indorfed  on  it,  which  would  aerer  have 
been  done,  if  he  had  not  meant  to  make  himfelf  iiahle* 
The  allegation,  therefore,  is  proved,  diat  913A  12/.  had 
been  lent  to  Eafion^  until  a  bill  for  937/.  ics.  (houU  be* 
come  due,  and  that  the  Defendant  has  received  a  greatei 
(urn  than  the  legal  intereft  on  the  913/.  12^, 

-CcikU,  Shfphird^  and  Lens^  Serjts.,  in  ft^pport  of  tlif 
fule.  I*  The  88o/.  15A  6d.  only,  was  the  fum  foibomes 
for  fo  far  from  the  payment  of  the  guaranty  and  At  de? 
duAion  of  the  difcot^nt  being  feparate  tranfadioQ^  the 
jv^ry  founded  their  verdid  on  the  pcrfuafion  that  the 
whole  was  one  tranfaflioni  and  upon  the  remark  of  the 
Lord  Chief  Juftice,  that  the  amount  of  the  premium  for 
the  guaranty  was  adjofted  at  the  time  of  the  loan,  ak 
though  the  payment  was  not  made  till  the  following  day^ 
At  load  the  fum  of  913/.  I2/*  was  forborne  for  one 
day  only,  until  the  payment  of  the  32/i  i6f^6i^  bat 
from  that  time  forward  the  fum  of  88c/.  15/*  6^  was 
the  only  fum  forborne  to  the  24th  of  February-  3.  If  dus 
be  not  fo,  the  middle  fum  could  by  no  poOibiiity  be  the 
fun)  forborqe ,  becaufe  the  jury  have  e^reisly  fonnd  that 
(he  difcount  and  guaranty  were  one  tranfadion,  and  die 
pifly  alternative  is»  that  the  fum  lent  was  the  whole 
-  amount  of  the  bill,  without  deducing  the  difcount*  If 
a  banker  difcounts  a  bill  for  lOoL  which  has  a  year  to 
run  before  it  becomes  due,  he  lends  on  it,  not  95^!  bat 
|oo/. :  ptherwife  be  wo\ild he  ^uilt^  of  ^furj  in  fec^wg 
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5L  {qt  the  loan  of  gs^.  for  a  year.    The  fam  forbornft  1809* 


thcxt{otc^Jsg2^L  lox.,  and  that  fum  ought  to  have  been 
declared  ao  ;  for  fince  on  the  24th  of  February  the  De-  "^ 

fendant  would  receive  that  fum  on  the  bilij  it  appears  Cass. 

reafonable  to  fay  that  U  the  fum  forborne  \  becaufe  if  it 
is  not  the  exad  fum  lent»  yet  the  Defendant  certainly 
forbears  to  receive  any  part  of  it  till  that  day.  3.  The 
money  is  not  forborne  to  Eqfion.  It  is  not  hecefldiry  to 
deny  that  a  man  may  commit  ufury  by  the  foihearance 
to  one  perfon  of  money  lent  to  another :  but  a  perfoo 
cannot  be  faid  to  forbear  and  give  to  another  day  of  pay- 
ment, when  that  day  can  never  arrive ;  and  here  the  Oe- 
fendaoti  after  the  guarauty,  could  nevei^have  compelled 
payment  from  Eafton^  from  whom  he  had  merely  pur- 
chafed  the  bill.  This  might  have  been  dated  as  a  for- 
bearance to  any  other  perfon  whofe  name  was  on  the 
the  back  of  the  bill,  except  E^ifton :  to  him  it  was  no 
forbearance ;  becaufe  he  alon^^  of  all  the  indorfers,  could 
never  be  called  on  to  pay  this  bill.  It  is  not  fufficient 
that  the  jury  find  fome  ufury  to  have  been  committed,  it 
mult  be  the  ufury  ftated  in  the  declaration  ;  and  with- 
out  abandoning  the  rule  of  pleading,  which  requires  the 
count  corre£lly  to  date  the  fum  forborne,  the  time  for  * 
which,  and  the  perfon  to  whom,  it  is  ferborne,  this 
f  erdi£i  cannot  be  fupported. 

Cur.  adv*  vulu 

Mansfield  C.  J.  now  delivered  the'  opinion  of  th$ 
Court. 

After  referring  to- the  evidence,  and  dating  the  count 
upon  which  the  verdi£t  now  dood,  he  obfenred,  that 
it  had  been  objefted,  that  the  ufury  alleged  had  not 
been  proved,  for  three  reafons  ;  fird,  that  there  was  no 
forbearance  to  Ea/lon^  inafmuch  as  the  contrad  of  gua- 
faoty  pfotedcd  him  from  payment  at  all  erents.  Bnt 
M  m  4  this 


CASES  IM  EASTER  TERM 

this  objedton  was  not  wdl  founded :  for  clearly  thei« 
was  a  forbearance  till  the  bill  became  due  i  and  the  gna- 
ranty  would  not  prote£l  Eafion  from  the  payment  of  the 
bill  in  the  hands  of  any  other  holder,  but  would  only  gire 
him  a  right  to  recover  over  againft  the  Defendant.  If 
this  obje£lion  were  valid,  it  would  give  a  complete  faci- 
lity and  fecttrity  to  ufury.  The  fecond  objeQion  was, 
'  that  the  fum  ftated  to  be  lent  ought  to  be  the  fum  of 
937/.  !•/•  mentioned  in  the  bill.  It  is  true  that  the 
common  praQice  of  pleading  is  to  declare  on  the  traof* 
a£lion  on  both  ways,  as  well  on  the  fum  contained  in  the 
bill,  as  alfo  on  the  fame  fum  diminithed  by  the  difcouot. 
But  the  various  cafes  in  which  the  fum  a6lually  paid  has 
been  held  to  be  the  fum  lent,  muft  all  be  overthrown,  if 
this  objedion  were  to  prevail.  In  Scurry  v.  Freeman^ 
2  Bof.  isf  PulL  381.  the  declaration  muft  necefiarily  bre 
been  on  the  fum  which  remained  after  dednfiing  the 
difcount.  The  Court  there  was  clear  that  the  adaal 
fum  lent  was  450/.  only,  not  the  500/.  originally  pro- 
duced, and  that  fo  often  as  the  Defendant  received  25/. 
for  a  year,  he  received  ufiirious  intereft.  There  is  «on- 
fequently  no  ground  for  that  objeftioo.  Another  objec- 
tion was,  that  if  the  legal  difcount  muft  be  firft  dedufied, 
the  premium  of  3)  per  cent,  paid  for  the  guaranty  moft 
be  dedu£led  alfo,  and  that  the  forbearance  was  of  913/* 
12/.  for  the  firft  day  or  two  days,  and  of  that  fum  dimi' 
niflied  by  the  premium^  for  the  refidue  of  the  time :  iMit 
it  feems  to  us,  that  the  count  is  as  right  as  a  count  caa 
be  which  is  ftating  a  tranfa£lion  fuch  as  this  aflnally 
was.  For  in  fa£l  there  was  no  deduction  made  from 
that  fum  of  913/.  12/.,  the  whole  of  which  was  paid  to 
Eafton  ;  and  immediately  after  that  payment  the  tranlac- 
tion  of  loan  was  as  complete  as  if  the  premium  of  34 /^ 
anu  had  not  been  paid  till  fix  months  or  nine  months 

after- 
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afterwards.    There  is,  therefore,  no  objeAion  to  this  1809. 

verdi&  as  fupported  by  the  eighth  count  of  the  de« 
clarationi  and  the  rule  mji  for  a  new  trial  muft  confc- 
quentlybe 

Difcharged. 


Brown  v.  Tierney.  April  %%. 


T^HI 


IIS  was  an  adion  upon  a  policy  of  infurance,  ef«      If  a  fliip  be 

fcacd  upon  the  (hip  Robert,  at  and  from  GotUnburgh  '^a'^rantcd  free  of 

to  her  port  of  difcharge  in  the  Baltic^  warranted  free  of  in  port  or  "^"^ 

capture^  or  feifure  in  port  or  ports.     Upon  the  trial  of  a  capture  by  an 

the  caufe  21  Guildhall^  at  the  fittings  after  laft  Hilary  enemy's  ihip 

term,  before  Mansfield  C.  ].  it  appeared  that  the  veffcl  ]^hile  the  veflcl 

was  bound  for  PiUaw:  that  there  is  a  harbour  at  PiV-  1"/"'^!'!!^!?^ 

an  open  road, 

lanu^  rendered  difficult  of  accefs  by  a  fliifting  bar,  on  outfide  of  an  bar* 

which  the  water  is  too  (hallow  to  admit  veflels  deeply  bour^isnotwith- 

laden;  that  without  the  bar,  and  diftant  four  or  five  intbc'^an^anty. 

miles  from  the  cuftom-houfe,  is  a  ftation  called  Pillaw 

Roads,  where  (hips  bound  for  Pillaw,  which  draw  much 

water,  ufually  bring  to,  and  unload  fome  part  of  their 

cargo,  to  lighten  them  fufficiently  for  pafling  the  bar. 

The  Robert  came  to  an  anchor  in  Pillaw  Roads,  and  a 

pilot  went  on  board  her  there,  who  would  not  permit 

any  thing  to  be  unloaded  till  the  (hip's  papers  had  been 

examined  and  approved  at  the  cuftom-houfe.    The  fu- 

per  cargo  having  gone  dn  (hore  with  the  papers  for  this 

purpofe,  the  veflel,  while  lying  }n  the  roads,  was  taken 

by  a  FremA  privateer.     The  jury  found  a  vcrdiQ  for 

the  Plaintiff. 

Sbe^jkerd  Serjt.  now  moved  for  a  new  trial,  upon  tlie 
ground  that  the  underwriter  was  difcharged  by  the 
warranty  s  the  (hip  had  arrived  at  the  phce  where  (he 

was 
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1809. 

Brqwii 

TisftumY. 


WH  to  begin  tmloading*  0»  h^  reached  her  port  of 
difchaurge,  and  tbcrefbrf  mnft  be  coofidered  aa  bding  •& 
port.  If  a  place  of  difchai^ge  k  oot  to.  i>e  ooofideied  as 
a  port,  many  open  iroada,  aa  a{  Deo/,  Haftingt^  ood  other 
pkcesj  moft  be  excluded  from  the  denomination  of  a 
port.  '  The  diftance  from  the  caftom*houfe,  at  which 
the  (hip  lieSf  is  immaterial,  nor  can  it  differ  the  cafe^ 
that  the  papera  had  not  yet  been  approved  at  the  caf- 
tom-houfe. 


1%e  Court  held  that  the  meamng'of  the  warranty  wa^ 
that  lor  whatever  purpofe  the  (hip  went  into  a  port,  if 
the  enemy  got  down  to  the  port  by  land  and  took  her, 
the  underwriter  in  that  event  ihould  be  difcharged. 
But  tn  this  cafe  the  ihip  was  aa  much  at  open  fea  aa  ever 
fhe  had.been :  nor  was  it  proved  ^q  be  eiftr  the  pra&ice 
wholly  to  dlfcharge  a  (hip  in  Pilhf»  Rorndt^  but  i^nly  to 
Ughten  her  fufficiently  to  eidibie  her  to  enter  the  har- 
bour |  and  they 

Refufed  the  rule« 


riMMl 


April  aa. 

The  undertak- 
ing to  give  ma* 
rial  evidence, 
made  to  retain 
the  venue,  doea 
not  apply  to  col* 
lateral  iflTues,  but 
muft  be  confined 
to  the  matters 
ftatcd  in  the  de- 
claration. 


COCKJSRSLL   V.  ChAMBBRLAYKS. 

nnHE  Defendant  in  thia  caufe  having  moved  to  change 
the  venue  from  WVts  to  Lwdon^  the  PhintiiF  waa 
j)ermitted  to  retain  it  on  the  ulkal  undertaking  to  give 
material  evidence  in  Wtltu  The  Defendant  dien 
pleadad  a  lender,  and  the  IMaintiff  replied  a  fubfequent 
demand  and  refufal.  Upon  the  trial  of  the  caufe  at 
the  laft  Sarum  fpring  aflizea  before  Cbambre  J.  the 
Plaintiff  proved  a  filbfequent  demand  and  refnfal  in 
London^  but  gave, no  evidence  of  any  tran&fUon  arifing 

fa 
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in  tfa^  €ountf  of  Wilts.    The  jury  found  a  Terdi£l  for 
the  Plaintifi; 

Shipberd  Serjt.»  for  the  defendant,  now  moved  that 
the  verdia  might  fa<  fet  afide  and  a'  nonfuit  emevedi 
upon  the  groaod  that  the  Piainriff  had  not  performed 
hit  ondertakoig  to  gke  materiri  evidence  arifing  ia 
Wito. 

If  AHsritLD  C.  J«  The  Jindertaliang  clearly  goes  oniy 
to  what  18  ftated  in  the  >dcckralioii.  The  motion  to 
change  the  venue  is  made  hefove  plea  pleaded.  The 
PlaintiflF*8  undertaking  therefore  jnuft  be  confined  to  the 
mattery  aQeged  in  the  dedaration* 

• 

LawrekcsJ.  How  it  it  poflible  that  before  tho 
Defendant  pleads,  the  Plaintiff  fhonld  know  what  he 
means  to  plead  i  The  Plarotiff  direds  his  undertakuag 
only  to  the  cafe  which  he  ftates  iqion  his  declaration* 
The  Defendant  by  his  pica  has  fince  difpenfed  with  all 
proof  of  the  original  debt|  fmht  admits  tfaaL 

Chahbkb  J.  The  plea  of  tender  came  after  the  no* 
dettaking,  and  waived  it  by  itatiog  a  mere  coUalecd 
hSt.  The  Plaintiff  docs  not  undertake  to  give  material 
evidence  in  Wilu  on  collateral  iffiies.  The  Defendant' 
fhonld  have  again  moved  to  change  the  venue  after  plea 
fleadedt 

B>ule  refufed* 


ir9 


1809. 

CoCXSSELIr 
V. 

Chambsk* 
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jiprilis*  BURDON   V.  BrOWKING. 

If  one  party  to    jDEST  Serjt.  had  in  this  cafe  dbtaiaed  a  rule  fiifi  for 

a  civil  fuit  be  fettiog  afide  the  warrant  of  attorney  and  judgment 

convidcd  of  per-     .  .  l-  1.1..1:  7  a  u 

'ury  uDOQ  the       &^^^  ^o  fecure  an  annuity,  which  had  been  granted  bj 

teftimony  of  an-  the  Defendant  fo  the  Plaintiff*,  and  the  execution  wUch 
other,  the  witnefs  }|gi4  iflued,  and  for  reftoring  the  money  which  had  been 
^^InTJlv^J  levied.  A  fimilar  rule  had  been  obtained  in  a  former 
himfelf  of  that  ^^^^  ^P^^  ^^^  Defendant'^  affidavit,  and  had  been  dtf- 
conviaion  in  the  charged  on  an  affidavit  of  the  Plaintiff^  The  Defendant 
fame  fuit.  hgj  fipce  that  time  indified  the  Plaintiff  for  perjury 

Ai't  f  ^  th  fame  ^^^^^^^^^^  ^°  fwearing  that  affidavit,  and  upon  hia  trial 
caofe.  Sembie.  had  himfelf  given  evidence,  upon  which,  corroborated 
Where  a  con-  by  the  teftimony  of  others,  the  plaintiff  was  connfied. 
traa  ^^'IJ^J^-^  The  Defendant  had  now  obtained  the  prcfent  rule  upoa 
and  the  grantee '  his  former  affidavit,  and  upon  another  which  he  had 
18  to  receive  back  himfelf  made,  on  this  occafion. 
his  principal  and 

annuity  inftaU  Shepherd  mA  VaUghan  Serjts.  now  fliewed  Ckufe  againft 

ments  to  a  greater  this  rule.   They  infilled,  firft,  on  the  authority  of  GreaU 

"!nd"auid  il!  ^^''  ^'  ^""^^^  ^  ^^^  *'^  "^SSf  *a«  fince  all  the  fame 

tcreft  have  been'  **^*  which  wfcre  now  difclofed  relative  to  Ae  tranfac* 

paid,  Whether     tion  of  granting  the  annuity,  had  been  before  the  Court 

it  is  reafonable      npQ^  the  affidavits  made  in  fupport  of  the  furmer  mo- 

SlcfunT^^^    tjoni  and,  th^  merits  of  the  cafe  had  been  on  that  «cca^ 

Sutere.      *  ^^^  '^^'^  difcufled,  the  matter  had  pafied  in  remjudka^ 

tamj  and  the  Court  would  not  again  take  cognizance  of 

it.    But,  2dly,  there  was  a  much  more  forcible  objec* 

tion  to  the  rule ;  namely,  that  the  Plaintiff'  was  con* 

vifted  of  perjury  by  the  evidence  of  the  Defendant  him* 

felf,  as  it  appeared  by  the  indorfement  on  the  record. 

This  rendered  the  Defendant  incompetent  to  make  any 

affidavit  upon  the  prefent  motion*    In  the  cafe  of  The 

King  t»  BoVon^  4  Eaft^  572.  in  a  trial  for  perjury,  a  per- 

fon 
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fon  who  was  fued  by  the  Defendant  in  an  aAion  then 
pending,  was  held  bj  the  Court  of  King's  Bench  to  be 
a  competent  witnefs,  upon  the  very  ground  that  the 
convidion  procured  by  his  teftimony  could  in  no  man-  .BaowMma. 
ner  be  rendered  available  to  him  for  obtaining  relief  in 
equity  againft  the  Defendant's  a£lion  at  law ;  and  the 
Court  there  recognized  the  cafe  of  Bartlett  v.  Picker/gill^ 
cited  in  that  of  Abrahams  v*  Bunn*  4  Burr.  2255.  where 
the  fame  point  had  been  determined,  and  obferved  that 
no  inftance  had  been  cited  to  the  contrary.  The  De* 
fendant  feeks  in  this  cafe  to  get  rid  of  the  Plainti6F*s 
affidavit,  and  having  by  the  conviflion  difqualified  him 
from  making  any  other  affidavit,  he  grounds  his  applica* 
tion  on  his  own  evidence,  now  uncontradifled.  This 
cafe  in  every  particular  tallies  with  that  of  Bartlitt  r. 
Pictir/gilli  for  the  prefent  proceeding  is  analogous  to  a 
bill  in  equity,  and  Lord  Keeper  Henley  there  refufed  to 
entertain  a  •  fupplemental  bill,  in  nature  of  a  bill  of  re- 
view. The  queftion  is,  whether  the  Defendant  having 
(truck  the  Plaintiff  out  of  the  lift  of  legal  witnefles  at  a 
time  when  he  had  himfclf  no  intereft  in  the  event,  can 
be  permitted  afterwards  to  create  that  intereft,  and  to 
tzkt  advantage  of  his  own  t^ftimony. 

Beft  Serjt.  coniri.  The  diftln^ion  is,  that  in  this  cafe 
the  party  is  a  witnefs  in  his  own  caafe  by  affidavits 
only. 

After  fome  difcuflion  of  t^e  merits,  the  whole  matter 
was  referred  to  the  protbonotary  to  take  the  account 
between  the  parties  of  all  annuity  inftalmeats  which  had 
been  paid,  and  to  confider  the  price  of  the  annuity  as 
money  lent,  and  to  fee  tha!t  the  principal  and  intereft 
was  repaid  or  fccured  to  the  Plaititiff. 


CASES  IN  EASTER  TERM 

covered  againft  the  Defendant  on  the  bill,  the  Plsuntiff 

on  this  bond  would  be  bound  to  repay  him.'    It  is  a 
Williamson      ,      ,  ,,..«.         ,.       .#1  [.  .  t 

V,  detriment  to  the  plaintiff  to  relinquifh  hts  remedy  on  toe 

Clbmsmts.  yu^  j^nj  ^^e  fubjcaing  himfelf  to  a  detriment  at  the  De- 
fendant's requelt  is  a  fufficient  confideration  :  it  is  not 
necefiary  that  any  benefit  (hould  refult  to  the  Defendant. 
By  the  ft.  9  GT  lo  Jf^.  3.  f.  17./  3,  ppon  the  lofs  of  this 
bill  the  Defendant  was  bound  to  give  the  Plaintiff  ano- 
ther of  the  fame  tenor,  taking  an  indemnity  againft  the 
former ;  and  the  Plaintiff  in  h&  accepts  this  promifc  in 
lieu  of  another  bill,  though  he  has  not  fo  Hated  it  in  his 
count.  In  I  Ro.  //b.  22.  pLzi.  it  was  held  that  the 
giving  up  the  poffeflion  of  bills  of  exchange  was  a  good 
confideration,  though  they  were  given  up  at  the  requeft 
of  one  who  was  a  ftranger  to  the  bills,  and  could  never 
avail  himfelf  of  them ;  becaufe  it  was  a  detriment  to  the 
Plaintiff  to  part  with  them.  So  in  an  anonymous  cafe, 
1  5/V.  31.  a  fon  promifed  Jm  S*  in  coufideratioo  that  he 
would  deliver  up  the  bond  of  his  deceafed  father,  and 
make  him,  ^  the  fon,  a  difcharge  of  the  debt,  I)e  would 
pay  him  xooA  i  and  it  was  objeQed,  that  it  did  not  ap* 
pear  that  the  fon  was  liable  fo  this  debt ;  but  it  was  an- 
fwered,  that  it  (hould  be  intended  that  the  difcharge  was 
made  to  the  party  entitled  to  it,  and  fo  a  good  confide- 
tation,  but  at  all  events  it  was  a  detriment  to  the  Plain- 
tiff to  deliver  up  the  bond. 

Btjl,  contri.  The  Plaintiff  has  all  the  advantage  in 
this  tranfadion,  and  the  Defendant  none.  It  is  fufficient 
for  the  Defendant  that  it  does  not  appear  on  this  count 
that  he  was  ever  liable  to  pay  this  bilK  By  law  a  drawer 
is  difcharged  if  he  has  not  nptice  of  the  diflionour  of  a 
bill,  ami  no  notice  is  here  averred.  It  does  not  appear 
on  this  count  but  that  the  Plaintiff  might  have  nego- 
tiated the  bill.  The  Defendant  could  in  no  cafe  have 
been  liable  for  more  than  the  amount  of  the  bill :  to  that 

3  extent 
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txtent  he  is  jlill  liable;  therefore  he  is  hot behefitecl.  1809. 

In  the  cafe  cited  the  bills  were  dcli?ered  at  the  Defend* 

ant's  requeft :  the  nature  of  thil  tranfadion  ph)vc8  that 

this  contraft  Was  entered  into  at  the  inftance  of  the      Clemiiits. 

Plaintiflfy  for  it  is  in  no  rcfpeA  either  beneficial  to  the 

Defendant^  or  prejudicial  to  the  PlaintifF,  for  whofe  con« 

tcnience  only  it  took  place. 

Mansfield  C.  Jk  The  count  ftates  that  before  atid 
at  the  time  of  the  promifes  thf  Defendant  was  indebted 
to  the  Plaintiff  :  that  fad,  therefore,  muft  have  been 
proved  at  the  trial ;  but  if  he  had  been  difcharged  for 
Want  of  notice  of  the  bill's  diOionour,  or  if  the  Plaintiff 
had  negotiated  the  bill,  the  Defendant  could  not  have 
been  found  then  indebted  to  the  Plamtiff.  It  therefore 
mud  be  taken  that  he  was  bound  in  law  to  pay  the  bilk 
The  coutit  then  dates  that  in  confideration  that  the 
Plaintiff,  being  unable  to  de^vcr  up  the  bill,  had  given 
a  bond  of  indemnity  and  difcharge^  the  Defendant  pro** 
telfed  to  pay.  What  then  is  it,  more  or  Jefs  than  this^ 
The  Defendant  was  indebted  to  the  Plaintiff  on  a  bill  of 
exchange,  which  was  not  then  negotiated :  the  time  of 
payment  was  arrived ;  for  the  money  is  dated  to  be  then 
due.  The  bill  could  not  afterwards  pafs  into  other 
hands  with  better  rights  than  the  Plaintiff  had,  it  mult 
pafs  fubjf£k  to  all  the  equities  which  the  Defendant  had 
Dn  iu  The  agreement  is^  entirely  to  difcharge  the  De- 
fendant from  payment  of  the  bill,  on  his  engagjng  in  a 
different  way  to  pay  the  money  therein  mentioned.  li 
not  this  a  fufficient  confideration  i 

H£ATH  J.  concurredk 

Lawrence  J.  The  argument  goes  on  a  fuppofieion 
wliich  the  count  docs  not  warrant }  that  all  is  done  at  the 
iodance  of  the  Plaintiff:  now  the  count  ftates  that  the 

Vol*  h  N^  requeft 
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Williamson 

Clbmbnts. 


requcft  comes  from  the  Defendant.  I  will  give  the  I>c« 
fendant  credit  to  fuppofe  him  an  honcft  man,  and  thac 
being  cold  the  bill  is  loft,  he  had  faid,  <<  give  me  a 
«  bond  of  indemnity,  and  I  will  give  you  another  bill." 
This  is  juft  as  natural  as  if  ths  Plaintiff  had  found  him 
unwilling  to  do  this  and  had  re()uefted  it.  It  is  a  difad- 
vantage  to  the  Plaintiff  to  execute  the  bond,  if  it  is  ao 
advantage  to  the  Defendant.  There  is  a  cafe  in  i  Sfi.57. 

Travtr  v. ,  where  a  woman,  after  the  deceafe  of 

her  bufl>and,  promifed  a  eieditor,  that  if  he  would  prove 
her  huftiand  h^d  owed  him  20/.,  (he  would  pay  it :  and 
it  was  held  a  good  conGderation ;  becaufe  it  was  trouble 
and  dharge  to  the  creditor  to  prove  his  debt. 


Chaubsle  J.  concurring. 


The  Rule  was  difcharged. 


JUaj  li 

Althoogb  a 
debtor  com» 
pounding  with 
bis  creditors* 
gives  them  the 
fecorityof  athird 
perfon  for  pay- 
ment of  part  of 
the  ftipulated  di- 
vidend,  he  is  not 
difcharged  upon 
payment  of  that 
part  only,  if  the 
refidue  continues 
luipaid. 


Walker  and  Others  v.  Seaborne. 

^HIS  was  an  aftion  for  goods  fold  and  delivered. 
The  Defendant  pleaded  an  agreement  in  writing, 
whereby  his  creditors  ftipulated  that  they  would  ac- 
cept a  dividend  of  twelve  {hillings  and  fixpence  in  the 
pound,  on  the  amount  and  in  full  difcharge  of  their  re- 
fpedive  debts,  in  the  following  manner,  namely^  the 
fum  of  five  (hillings  in  the  pound  within  fix  months^  (or 
iboner,  provided  a  certain  leafehold  eftate  of  the  Defend- 
ant, therein  defcribed,  (hould  be  fold,  and  the  confidera- 
tion-moncy  received;)  the  further  fum  of  two  (hillings 
and  (ixpence  in  three  months  from  the  date  thereof^ 
the  further  fum  of  two  (hillings  and  fixpence  in  fix 
months,  and  the  laft  dividend  of  two  (hillings  and  fix- 

12  pence 
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pence  io  nine  monthi  from  the  date  of  the  agreement  % 
the  faid  fum  of  feven  {hillings  and  fixpence  in  the  pound 
to  be  fecured  bj  the  joint  notes  of  the  Defendant  and 
one  fTm.  Seaborne i  and  that  the  fcvcral  creditors  would       Sbaiorme, 
not,  nor  would  any  of  them,  after  payment  of  the  faid 
feven  (hillings  and  fixpence  in  the  pound,  fue,  arreftj 
trouble,  or  attach  the  Defendant.    The  Defendant  then 
averred  that  the  faid  agreement  was  fubfcribed  by  hit 
other  creditors,  and  alfo  by  the  Plaintiffs,  who  were  ere. 
ditors  for  five  hundred  and  thirty  pounds,  including  the 
money  which  was  the  caufe  of  this  a£lion.    He  then 
arerred  that  the  faid  three  feveral  dividends  of  two  (hil- 
lings and  fixpence  in  the  pound,  amounting  in  the  whole 
to  the  faid  fum  or  dividend  of  feven  (hillings  and  fix- 
pence  in  the  pound  on  the  amount  of  the  faid  debt  of 
five  hundred  and  thirty  pounds,  were  duly  paid,  accord- 
iog  to  the  tenor  and  tffcSt  of  the  agreement,  and  were 
accordingly  accepted  by  the  Plaintiffs  before  the  com- 
mencement of  the  fuit,  and  that  he  did  every  a£k  necef- 
fary  for  the  aOigning,  fettling,  and  difpofing  of  the  leafe- 
hold  eftate  in  the  agreement  mentioned,  and  the  fame 
was  accordingly  fold  and  difpofed  of,  and  the  con- 
fideration-money  received  and  applied  for  the  purpofe 
in  the  agreement  mentioned.     The  Plaintiffs  replied, 
that  the  firft  inftalment  or  fum  of  five  (hillings  in  the 
pound  on  their  debt  had  not  yet  been  paid  to  or  re- 
ceived by  them,   although  the  fpace  or   time  of  fix 
months  from  the  time  of  making  the  agreement  had 
long  fince  elapfed ;  and  although  the  leafehold  of  the 
Defendant  io  the  agreement  mentioned  had  been  fold 
and  difpofed  of.    To  this  the  Defendant  demurred. 

Shepherd  Serjt.,  in  fupport  of  the  demurrer,  contended^ 

that  the  meaning  of  this  agreement  was,  that  if  the  three 

laft  dividends,  amounting  to  7/.  6^.,  (hould  be  paid,  the 

creditors  iboold  be  barred  of  U&eir  aQion.    He  admitted 

N  a  a  tbat 
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that  payment  to  a  creditor  of  part  of  his  debt  it  not  aloDC 
a  confideration  for  a  promife  not  to  fue  ^  it  is  neceffiry 
that  he  fliould  alfo  obtain  fome  other  advantage ;  but  he 
contended  that  in  this  c^fe  the  addkional  fecurity  of  the 
brother  was  a  fefKcient  advantage  to  the  creditors  to 
make  a  good  confideration  ',  it  was  the  infent  of  the  cmi- 
tracing  parties,  that  the  creditors  ihould  look  to  the 
leafehold  as  a  fund  which  was  to  be  sbandoaed  to  them, 
and  from  which  they  were  to  derive  the  dividend  of  5/* 
iu  the  pound  if  thej  conld }  bat  whether  they  obtaised 
that  fum  or  not,  they  were  to  releafe  the  Defendant,  if 
diey  obtained  the  brother's  iecurity  for  the  ^J.  6JL^  and 
veceived  payment  of  that  dividend.  He  exannined  the 
cafes  of  HeathcoU  v.  Crook/banks ^  2  T.  R.  24.  and  Fiuh  v« 
Sutton,  5  Eafi^  230.  In  KearjTaie  v.  Morgan^  5  ST.  R*  S^V 
St  was  held  that  a  biU  of  exchange  indorfed  orer  to  the 
Plaintiff  might  be  pleaded  in  bar  of  a  fimple  tontrad 
debt  I  b<rcaufe,  though  it  was  not  a  fecority  of  ^a  higher 
nature,  it  gave  the  Plaintiff  the  advantage  of  holding  a 
third  perfon  liabFe  to  him.  CoMng  v.  Noyes^  6T.  R*  263. 
l^LaHvrence  J.  obferved-  that  the  Court  had  abftained  from 
giving  any  opinion  on  the  point  in  that  cafe,  which  was 
decided  expieibly  on  the  ground  of  fraud.]} 


VaughaH  Sf  rjt.  contra^  was  flopped  by  the  Court. 


Manspield  C.  J.  If  the  words  exprefs  the  payment 
ef  the  three  laft  dividends  to  be  the  confideration  of  the 
promife  not  to  fue,  k  is  only  becanfe  the  parties  defig- 
sated  the  completion  of  the  agreement,  by  the  perform-' 
ance  of  the  zGt  which  was  laft  in  order  of  time  to  be 
done  on  the  part  of  the  Defendant,  contemplating,  as 
they  did,  that  the  dividend  of  5/.,  which  was  to  be  pid 
feoner,  if  the  leafehold  fliould  be  fooner  fold,  would  at  * 
all  events  be  paid  within  the  period  of  fix  months  Iroin 
the  (bte  of  the  agreemeat  %  whereaa  the  laffc  of  the  odicr 

three 
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three  difidends  was  not  to  be  paid  till  nine  months  after 
the  expiration  of  the  former  period.  _ 

CuAMBRB  J.    The  Plaintiffs  hare  not,  without  the      Ssaborhb. 
dividend  of  5/.1  the  fatisfa£lion  they  agree  to  accept. 

Judgment  for  the  Plaintiff* 


Churchill  v.  Evans.  Mayt. 

TN  replevin,  the  Defendant  avowed  that  C.  Bragge  being      jf  x^o  perfons 

feifed  in  fee  of  the  place  in  wliich,  called  Goulding's  are  poflefled  of 

HUl  Inchfure,  dcmifed  and  granted  to   C.  Emma   and  ^^Jo'n«n«  <^»of«f 
.,^    »*  ...«-•       i- 1  ,  .   ^       ncit  her  being  un- 

W.  Emmet,  and   their  affigns,   the  fole   and  cxcIuGvc  ^^^  any  obliga- 

liberty,  licenfe,  and  authority,  from  time  to  time  and  at  tion  to  fence, 
all  times  thereafter,  of  working  and    quarrying  of  a^  "ch  muft  take 
quarries  of  paving  (lone,  and  tiles,  that  might  be  found  cattledonot 
in  and  upon  the  fame,  and  all  the  paving  ftones,  and  enter  the  land  of 
tile,  in  or  under  the  faid  place  in  which,  for  the  term  the  other. 
of  27  years  ;  by  virtue  of  which  demife  and  grant,  the     ^"^  *^^^*^  P^^ 
faid  C.  and  JfT.  Emmet  entered  into  the  f  lid  place,  and  be-  concurrent  pof* 
came  poflVfied  of  the  faid  fole  and  exclufive  liberty,  &c.  feffion  of  land 
together  with  all  the  paving  (lone  and  tile  under  the  fame  ^^^  tbepurpofc 
clofe,  according  to  the  cffea  of  the  faid  demife  and  J^J^/'^ro^fitTS  a 
grant  i  and  being  fo   pofiefled,   afterwards  afligned  the  fpecial  nature, 

fame  to  the  Defendant  for  the  refidue  of  the  term,  by  and  diftinA  from, 

but  not  inconQft- 
ent  withy  the  right  of  the  other,  whether  either  one  is  bound  to  guard  againft  cafual 
damage,  which  during,  and  by  the  fair  enjoy  men  Wof  bis  right,  may  happen  to  the 
other,  ^lare.  Semb  ace.  per  Laivrencc  ],  Contr, per  Mansfield C,].  and  Chambre]^  ' 
But  clearly  the  one  cannot di ft raTn  the  cattle  of  the  other  damage  feafant.  Per  Cur^ 
A.  having  the  exclufive  right  to  dig  (lone  in  a  certain  clofe,  avowed  diftraining 
the  cattle  of  ^.,  who  had  the  exclufive  right  of  pafture  there,  as  damage  feafant, 
for  having  broken  the  ftones.  B,  pleaded  that  there  was  no  fence  to  keep  them  off, 
nor  did  A,  otherwife  guard  or  protedt  the  ftones*  A*  replied  that  he  was  not 
bound  to  fence ;  and  on  demurrer  the  replication  was  held  bad. 
.  Whether  licence  to  take  a  profit  apprcndre  be  aifi^cable,  Siuart. 

N  n  3  f  irtue 
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i8cf .  Tirtue  whereof  the  Defendant  entered  the  faid  place,  and 

'      '     -^  was  poflefled  of  the  fame  liberty ;   and  becaufe  the  faid 

t^,  cattle,  at  the  time  when,  were  wrongfully  and  injarioully 

Etans.  Jq  anj  ^pQJ|  (^^^  pjif^  ^f  ^l^Q  f^j^  pjji^g  }q  which,  which 

juft  before  and  at  the  faid  time  when,  was  ufed  by  the 
Defendant  for  the  purpofe  of  working  and  quarrying  the 
quarries  of  paving  ftone  and  tile,  there  before  that  time 
found,  and  then  found,  breaking  and  injuring  the  paving 
ftones  and  tiles  then  there  bting,  and  breaking  and  en* 
tering  the  (beds  of  the  Defendant,  then  thtre  neceflarily 
erefled  and  being,  for  the  purpofe  of  quarrying  and 
working  the  faid  quarries  of  paving  ftone  and  tile  there, 
and  for  the  complete  enjoyment  and  exercife  of  the  faid 
grant  and  demifei  and  doing  damage  there  to  the  De* 
fendant,  he  avowed  taking  them  as  a  diftrefs  for  fuch 
damage.  The  Plaintiff*,  denying  by  proteftation  the  fuf- 
ficiency  of  the  avowry,  and  the  demtfe  by  Brmggt^ 
pleaded,  that  the  place  in  which  was  a  clofe  containiog 
fix  acres,  and  that  he,  the  Plaintiff',  was  lawfully  pofleflcd 
thereof,  and  that  there  was  not,  at  the  faid  time  when, 
nor  for  long  before  was  there,  any  fufficient  fence  or 
mound  to  prevent  or  hinder  cattle,  depafturing  in  the 
faid  clofe,  from  entering  into  and  upon  the  faid  part  of 
-  the  faid  clofe,  which  was  ufed  by  the  Defendant  for 
working  and  quarrying  the  faid  quarries  of  paving  ftone 
and  tile  found  in  and  upon  the  faid  place  in  which,  cff 
breaking  and  entering  the  faid  fiieds,  or  to  feparate  the 
fame  from  the  refidue  of  the  faid  clofe ;  and  that  the 
PlatntiffF  being  fo  pofiefled  of  the  clofe,  a  little  while  be- 
fore the  faid  time  when,  put  in  his  cattle  to  depailare 
the  grafs  there  \  and  if  the  faid  cattle,  at  the  iaid  time 
when,  were  in  and  upon  that  part  of  the  faid  clofe 
which  juft  before  the  faid  time  when,  was  ufed  by  the 
Defendant  for  the  purpofe  of  quarrying,  &c,  breaking 
and  injuring  the  paving  ftones  and  tiles  there,  and  break- 
ing  and  entering  the  (hcds  there  ere£ledj  the  fame  was 

occafioDcd 
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occafioned  by  the  negleft  and  default  of  the  Defendant^  1809. 

in  not  properiy  guarding,  watchingt  fencing,  and  pro- 
tecting the  faid  (tones,  tiles,  and  (lieds,  from  the  faid 
cattle,  fo  lawfully  turned  into  the  faid  clofe,  for  the  pur-        Evani. 
pofe  and  on  the  occafion  aforefaid  }  and  the  cattle  were 
in  the  faid  clofe,  as  it  was  lawful  fot  them  to  be,  on  the 
purpofe  aforefaid,  until  the  Defendant  of  his  own  wrong 
feized  and  took  them,  &c.     The  Defendant,  protefting 
againft  the  fufHciency  of  the  plea,  replied,  that  neither 
before  nor  at  the  faid  time  when,  was  it  the  duty  of  him, 
the  Defendant,  neither  was  he  in  any  way  obliged,  to 
raife  up  any  fence  or  mound,  to  prevent  or  hinder  any 
cattle  depafturing  in  the  faid  clofe  from  entering  into 
and  upon  the  faid  part  of  the  faid  clofe,  which  was  ufed 
by  him  for  quarrying,  &c.,  or  from  breaking  and  enter- 
irrg  the  faid  (heds,  or  to  feparate  the  fame  from  the  refi- 
due  of  the  clofe.     The  Plaintiff  demurred,  and  affigned 
for  caufes,  that  the  Defendant  by  his  replication  did  noc 
in  any  manner  (hew  that  he  was  not  in  default  by  not 
watching  or  otherwife  keeping  ofF  the  faid  cattle  from 
the  faid  Hones  of  quarries*,  and  that  the  replication  did 
not  deny  the  right  of  the  Plaintiff  to  tarn  his  cattle  into 
the  faid  clofe  in  which,  nor  his  pofTefGon  of  the  clofe, 
nor  {hew  any  obligation  on  the  Plaintiff  to  fence  our,  or 
watch  the  faid  cattle,  from  the  faid  parts  of  the  faid 
clofe  where  the  fame  were  taken  ;   and  that  the  replica- 
tion  was,  in  this  and  other  refpe£l:s,  no  anfwer  to  the 
plea,  nor  could  any  ifTue  be  taken  on  it ;   and  that  the 
replication  (hewed  no  ground  for  fupporting  the  diftrefsf 
and  feemed  to  draw  into  liTue  before  a  jury  matter  of 
law  only,  and  no  proper  iffue  could  be  taken  on  it.    The 
quedions  intended  to  be  raifed  on  thefe  pleadings  were^ 
I .  Whether  the  intereft  conveyed  by  the  grant  to  th^ 
Emmets  was  of  fuch  a  nature  that  it  could  pafs  by  af- 
(ignmet^t  to  the  Defendant  i  and  2.  Whether,  in  confe-  ' 

quence  of  the  graqt  of  licence  to  work  the  (tone  quarrieSf 
*  No  4  M 
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1809.  the  owner  of  the  land  was  anfwerable  for  damages  done 

^-^  '"■■^  "^        by  his.  cattle,  put  into  other  parts  of  the  clofe,  and  ftray- 

xf,  ing  for  want  of  fences  into  that  part  occvipied  by  the 

?TA^?f         grantee's  works.    3.  Sftppofing  the  owner  of  the  land  to 

be  anfwerable  for  fuch  daQiage,  whether  the  grantee  was 

juftified  in  diftraining,  or  whether,  inafmuch  as  there 

was  no  demife  to  hinT,  or  excl|i(ive  pofleOion  of  the  foil 

in  him,  he  fliould  not  rather  have  brought  an  a£lion. 

4.  Whether  the  replication  was  fufficiejit»  in  denying 

merely  the  obligation  on  the  grantee  to  fence,  and  not 

his  obiigattop  tp  W4tch  and  prqtedl  the  (quarries  and 

Forks. 

The  Court  relieved  Befl  Seijt.,  who  would  have  ar- 
gued in  fupport  of  the  demurrer,  and  called  upon  Leru 
Serjt.  to  f|ipport  the  replication,  defiring  him  to  confider 
whether,  fuppofing  this  grant  amounted  to  a  demife,  it 
would  hinder  the  poflcflbr  of  the  clofe  from  depa(lurjng 
it  In  common  with  the  Flaintifil 

Len^  admitted,  thgt  if  this  grant  conveyed  nothing 
more  than  a  licence  to  do  fome  ad  ia  the  clofe  of  ano- 
ther,  he  could  not  fuftain  the  cafe.  But  the  grantor,  in 
giving  the  fole^and  exclufive  privilege  of  taking  the  ftocCi 
had  granted  fo  much,  that  he  could  not  himfelf  enter  on 
the  gr<intee ;  and  though  he  might  turn  his  cattle  into 
the  other  part  of  the  field,  which  was  not  quarried,  he 
inuft  take  care  to  confine  them  to  that  part.  Neither 
pne  of  two  neighbours  is  bound  to  fence  againft  the 
pther,  except  by  prefcriptioa.  Therefore  when  the 
Plaintiff  alledges  that  his  cattle  entered  on  the  Defend- 
ant for  the  want  of  fences,  it  is  fufficient  for  the  De« 
fendant  to  fay  that  he  is  not  bound  to  maintain  a  fence : 
it  Is  only  required  of  him  to  (hew  that  he  huS  a  right  to 
^idrain,  which  he  does,  by  dating  that  he  is  under  no 
p{}lf|;atiop  to  fepce^   and  that  the  cattle  have  tfefpafled 
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on  the  quarry  which  he  is  working.     [^Heatb  J.  obferved  1809. 

that  the  avowry  dated  a  licenfe  only,  ib  that  upon  the 
pleadings  00  queftion  could  arife  refpeding  the  effed  of 
^  leafe  ]    In  a  demife  of  psfturage  there  is  no  abfolute         Etams* 
dcmifc  of  the  foil.     In  Burt  ▼•  Moon,  5  T.  R.  319.  it 
was  held  that   a  perfon  who  had  a  demife  of  the  milk 
of  certain  cows  to  be  fed  on  certain  land^  with  a  cove- 
nant th4t  no  other  cattle  (hould  be  fed  therCi  might 
maintain  trefpafs  againft  the  pofleflTor  of   other  cattle 
which  came  into  thofe  fields ;  and  if  he  conld  maintais 
trefpafs,  no  doubt  he  could  alfo  diftrain  them.    That 
was  argued  to  be  merely  a  licencci  and  a  perfonal  cove*     ~ 
nant  about  milk,  *  but   it  was   held  otherwife.     So  in 
Wilfon  V.  Macreth.  3  Burr.  1 8x4.  which  was  an  a£tion 
for  cutting  turf,  it  was  hcrld  that  trefpafs  lies  wherever    ' 
there  is  an  exclufive  right.     In  the  prefent  inftance  there 
is  an  exclufive  right.     2  Ro>  Ah.  549.  Trefpas  H.     He    ' 
that  hath  only  the  herbage  of  a  foreft,  or  clofe,  may  have 
trefpafs  quart  claufum  f regit ^  as  well  as  if  he  had  ihc  land. 
60  if  one  feifed  in  fee  demife  the  pafture  of  a  clofe  for 
years,  the  grantee  fliall  have  trefpafs  quare  claufumf regit ^ 
for  the  clofe  itfelf  is  thereby  demifed  to  be  paflured,  aiid 
Slot  merely  the  pafiure  to  be  taken  by  the  mouth  of  his 
cattle.   Rid,  pL  2.     With  refpe£i  to  the  obligation  which 
lay  on  the  Defendant  to  fence,  it  is  held  in  the  cafe  of 
WM  V.  Paternofler^  2  Ro.  Rep.  143  and  152.,  that  one 
who  had  licence  for  a  limited  term  to  put  his  hay  on  the ' 
land  of  another,  could  not  maintain  trefpafs  againft  the 
leflce  of  the  foil,  whofe  cattle  had  eaten  his  hay  after  the 
term  was  expired;   but  befides  that  objeAion  derived 
from  the  determination  of  the  licence,  which  in  the  pre- 
fent cafe  is  ftill  in  force,  there  is  a  fubftantial  difference 
in  the  nature  of  the  grant ;  for  in  Aiis  cafe  the  grant 
abridges  the  grantor's  future  power  of  turning  his  cattle 
over  his  own  field.   The  necefiity  of  maintaining  a  fence, 
pf  l^epiog  a  gusMr4  tp  watcl^  t|ie  cattlei  is  not  incumbent 

on 


Churchill 

V. 


534  CASES  IN  EASTER  TERM 

1809*  on  the  PlaindflT.  It  is  fimilar  to  the  cafe  of  two  peribni 
having  adjoining  fieldsi  and  no  hedge  between  them, 
where  neither  is  bound  to  repair  the  fence,  but  eadi 
Evans.  ^ud  t^ke  care  that  his  own  bcafts  do  not  trefpafs  on  bis 
neighbour.  2  Ro.  Ab.  565.  ph  7.  If  my  land  be  open 
to  the  highway,  and  the  beafts  of  a  ftranger  enter  upon 
the  land,  it  is  not  juftiBable.  Otherwife,  if  cattle  in 
paflage  on  the  highway  eat  herbs  or  com,  raptim  et/par^ 
Jimf  againft  the  will  of  the  owner :  it  will  ezcufe  the  tref- 
pafs. Co.  Dig*  Trefpafs  D.  Co.  Dig.  Dmt.  M.  2.  If 
the  owner  of  200  acres  in  a  coAioion  moor  enfeoflFs  B. 
of  50  acres,  B.  ought  to  inclofe  at  his  peril.  And  Djer, 
372  i*  is  cited,  where  the  cafe  is,  that  <<  a  man  feifcd  ci 
^00  acres  of  common  moor,  cnfeoflFcd  another  of  50  acres 
of  this  moor,  towards  the  north.  The  feoffee  puts  his 
beafts  into  the  50  acres,  and  pro  dffe£lu  cleufur^t^  the 
beafts  ftray  into  the  refidue  of  the  moor,  and  are  there 
diftratned,  damage  feafaot ;  and  it  feems  a  good  diftrefs; 
for  the  purchafer  is  holden  by  law  to  enclofe  or  guard 
his  beafts  within  the  50  acres^  and  fo  it  feems  ought  the 
lord  of  the  refidue  to  do  as  to  his  beafts  ;  and  fo  was  it 
adjudged  in  this  term/'  In  like  manneri  undoubtedly,  the 
landlord  or  his  tenant  in  the  prefent  cafe  is  entitled  to 
ufe  his  pafture  of  the  refidue  of  his  clofe,  but  he  is  alfo 
bound  to  prevent  his  cattle  from  entering  on  the  other 
part ;  and  to  draw  the  Plaintiff's  attention  to  this  point, 
the  Defendant  fliews  an  ezclufive  demife  of  the  quarry, 
in  confequence  of  which  the  Plaintiff  cannot  lawfully 
permit  his  cattle  to  wander  over  the  faid  place  in  which, 
without  taking  care  that  they  do  no  damage.  This  is 
not  the  cafe  of  a  joint  or  common  occupation,  in  which, 
undoubtedly,  trefpafs  would  not  lie,  but  it  is  an  exclufive 
poffcflion.  In  Wilfon  v.  Mackreth^  it  was  faid  that  the 
circumftance  of  other  perfons  having  common  of  pafture 
over  the  turbary  ground  was  immaterial.  The  replica- 
tion, therefore,  has  fufficiently  denied  the  material  part 
of  the  pleaj  which  infers  an  obligation  on  the  De- 
fendant 
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icndant  to  maintain  a  defence.    As  to  the  Talidity  of 
the  aflignmenti  he  admitted,  that  if  the  grant  did  not 
amount  to  a  Ieafe,.but  conveyed  merely  a  licence^  it  wa«     ^^^'p. 
xiot  an  affignable  intereft.  B? am«. 

J3e/I  in  reply  was  (lopped  by  the  Court, 

Mansfield  C.  J.  The  cafes  cited  do  not  come  up 
to  the  prefent  queftion.  Upon  the  feoffment  of  50  acres^ 
each  party  had  an  equal  ezcluGvc  right  in  his  pwn  land. 
Here  the  Defendant  -has  the  exclufive  right  of  digging 
flone,  but  the  Plaintiff  has  every  other  right  in  the  foil, 
and  he  does  not  by  any  a£l  of  his  injure  the  Defendant's  , 
right:  but  the 'Defendant  having  a  partial  and  limited 
right  here  to  take  the  ftones,  and  the  Plaintiff  poffefling 
all  other  rightSi  in  the  fair  exercife  of  the  right  of  paC- 
turage,  which  is  one  of  them^  this  damage  accidentally 
happens. 

Chambre  J.  In  the  cafe  of  tn/fon  v.  Macreii,  the 
Plaintiff  had  not  a  mere  right  of  turbary,  but  the  exclu- 
five poffelEon  of  a  portion  of  the  turbary  land»  marked 
out  by  metes  and  bounds.  But  this  quarry  may  progreH 
fively  extend  over  every  part  of  the  clofe.  There  would 
be  no  end  of  fencing  in  this  cafe ;  for  as  foon  as  the 
Plaintiff  had  fenced,  the  Defendant  would  dig  ftone  uo- 
der  the  fence  and  deftroy  it.  He  cannot  poffibly  have 
any  thing  more  than  a  concurrent  pofftffiori  of  the  land. 
And  he  cannot  diftrain  a  tenant  in  common. 

Lawrence  J.  The  argument  fuppofes  that  no  sd« 
vantage  could  arife  to  any  perfon  upon  that  fpot,  except 
from  the  ftone  j  but  the  Plaintiff  has  not  by  his  pleadings 
dif affirmed  that  other  advantages  might  arife  on  that 
fpotj  befides  the  getting  thofe  ftones,  as  herbage  for  the 
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1809.  cattle.    Perhaps  the  Defendant  might  have  brought  in 

''— ■'-  ~^'  action  for  the  mifchief  the  cattle  had  done,  ot  might 

"^9.  have  driyen  them  off;  but  here  he  has  diftraloed  them. 

^^^*''-  Judgment  for  the  Plaintiff. 


May  a.  HlNDL^  V.  Shackleton. 

If  a  client  10       T}ELL  Serjt.  had  obtained  a  rule  ntfi  that  Mr.  Cnf* 
the  courfc  of  a  /^^  might  pay  to  Shaw^  the  Piaintiff's  attorney  ia 

caufc  advances  j^.  ^  j.  ^^^  ^^^^  attending  the  taxation  of  his  biU  of 
money  to  his  at-  ^  »        ^ 

torneyforfpccific  cofts,  Icfs  than  one  iixch  part  having  been  taken  off  by 

diiburfemcnts  in  the  prothonotary.  This  |ule  being  prematurely  madeabfo- 
the  caufe.  ihofc  j  ^  jg^j Scrjt.  obtained  a  rule  nifi  to  difchargc  it,  fuggeft- 
diibarfements        ,       \^        "^    ,  ^    .         •^,     .  .         .  i  zr        j 

muft  nevertbclcft  *'°g  ^***'  °*^'^  **^  °"^  "*^"  P*"  "*^  °^^°  taken  off}  and 
beinclodedinthe  whether  that  were  fo,  depended  upon  the  conftrudiion 
bill  of  cofts.  which  the  Court  (hould  put  upon  the  ftatutc  2  Ge9. 2-  r.23. 
h  ^^  ^n*  /•  ^3'  '**  *^*  application  to  the  following  circumftances. 
taxation,  a  fum  Crofsley^  who  was  the  real  Plaintiff,  attended  at  the  Tori 
was  deduaed  lefs  aflizfs  at  the  trial  of  the  caufe,  and  after  the  briefs  were 
than  one  fixth  of  ^^^YvitxtA  to  his  counfel,  paid  Shaw^  his  attorney,  a  fum 
IhcbinSveJcd,  ^f  ^S'-  ^°^-  ^^  '^^  difburfcd  in  fees  to  them.  S&ncr 
including  thofe  charged  thefe  fees  in  his  bill  of  cods,  which,  including 
diiburfementst  them,  amounted  to  276/.,  and  excluGve  of  them,  would 
the  Court  order-  j^^y^  amounted  to  210/.  10/.  only.  The  prothonotary 
^a^^tL^'coftsS  ^^"^^^  off  from  the  bill  33/.  13/.  lorf.,  which  was  kfj 
the  taxation.  than  a  fixth  part  of  the  former  fum,  and  more  than  a 
fixth  part  of  the  latter. 

Pell  Serjt.  in  (hewing  caufe  againft  this  fecond  rule, 
contended  that  the  %(k  of  2  G.  i.  c.  23^/.  23.  muft  be  fo 
underftoodi  that  the  client  has  a  right  to  demand  from 
bis  attorney  a  bill  of  all  the  items  that  occur  in  the  courfe 
pf  a  caufe :  and  if  the  attorney  bad  omitted  thefe  chargeii 
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he  would  not  have  duly  complied  with  the  order  for  1809. 

taxation :  if  the  client  has  not  a  right  to  require  this,        ^iT^^**^ 

thofe  items,  although  charged,  cannot  be  the  fubje£l  of  v. 

taxation*,  and,  confequently,  if  thofe  fums  hare  been    ^HACKtBTon. 

improperly  included  in  the  bill,  the  pcothonotary  mull 

review  his  taxation,  and  tax   the  bill   withoat  them^ 

But  the  found  conftrudion  is,  to  confider  the  whole 

bill  together ;  and  in  that  view  of  it,  lefs  than  dne  fixth 

has  been  taken  off;  and  if  that  is  fo  held,  the  Court 

will  con&der  this  (latute  as  a  good  guidje  to  them  in 

the  exercife  of  their  difcrction,  and  they  will  not  give 

the  Plaintiff  the  coils  of  the  taxation.    Hurfi  v.  Dijton, 

Barnes,  118.    B/trhr  v.  Tie  Bj/bop  of  London,  ibid.  147, 

Bejl,  coniri,  urged  that  Shaw  ought  not  to  have  in* 
duded  thefe  fees  in  his  bill.  If  this  fum  of  65/.  io/« 
had  been  a  fum  paid  to  the  attorney  generally  on  account, 
it  nnight  have  been  proper  to  charge  thofe  fees,  but  the 
client  paid  him  this  fum  with  a  fpeci6c  appropriation  to 
a  particular  purpofe.  At  leaft  the  Court,  in  the  exercife 
of  its  difcretion,  will  not  give  the  attorney  his  cods  of 
the  taxation  in  fuch  a  cafe. 

^e  Court  obferved,  that  itif  caufes  of  magnitude  if 
muft  frequently  happen,  that  the  client  makes  advances 
to  the  attorney  in  the  courfc  of  the  caufe :  yet  it  wa& 
sever  the  prawtice  to  ftrike  out  thofe  items  from  the 
bi)L 

The  Role  was  difcharged* 
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May  %.         Wainwright,  Demandant     Seagravk,  Te- 
nant.   Smith,  Vouchee. 

A  recoTcry        /^OCKELL  Serjt*  moved  to  amend  a  recovery^  by  in* 
cannot  be  fuf-       ^  fcrting  therein,  inftcad  of  the  words  "  Ruforth  in 

fcoJelf^two""^    ^^^  ^'^y  ^f  ^^^*'"  *^  ^^'^»  ^'iJ/^r/A,  alias  Ri^  in 

counticB  in  the      the  eounty  of  Torif  and  in  the  county  of  the  city  of  JT^rtg 

alternative-  ©r  ode  of  them  •,"  fuch  being  the  defcription  of  the  pre- 

mifes  in  the  deed  to  lead  the  ufes,  and  it  being  doubtfal 

in  which  of  the  two  counties  a  part  of  the  premifes  was 

Ctuated. 

The  Court  held  that  it  could  not  be  permitted  to  put 
the  counties  in  the  alternative,  for  that  a  recovery  was 
originally  a  pofleflbry  a£lion,  and  local.  If  part  of  the 
premifes  was  fituate  in  each  county,  or  if  the  parties  did 
not  know  in  which  county  they  lay^  the  only  expedient 
was  to  have  two  recoveries. 


^^  *•  Baker  v.  Hall. 

Where  time  to  qqcKELL  Scijt.  had  obtained  a  x^X^njfi  to  fct  afide 
riven  under  a  *^^  interlocutory  judgment  which  had  been  figned  in 

Judge's  order,  this  cafe  for  want  of  a  plea.  The  Defendant  had  regu- 
the  Plaintiff  may  Jarfy  appeared  and  twice  obtained,  under  a  judge's  order, 
fign  judgment  ^^^^j^^^^  ^j^^  ^^  •  j^  ^j^^^  ^j^^  txmxtA  on  the  oth  of 
without  demand*  *  ^ 

ingaplea*        '   March,  and  on  the  15th,  the  PlaintiiF  without  having 

made  any  previous  demand  of  a  plea,  Cgned  judgment. 

Shepherd  Seijt.,  in  (hewing  caufe  againft  the  rule»  re- 
lied on  the  authority  of  Pearfin  ?.  Rijmlds^  4  Bq/l^  571. 
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and  Burhitt  T.  Latham^  iUd.  where  the  pra£iice  wat 
eftabliflied  in  the  King's  Bencliy  that  after  an  order  for 
time  to  plead|  the  demand  of  a  plea  is  no  longer  necef- 
fary. 

Coclell  contra.  A  poficive  rule  of  the  Court  makes 
the  demand  of  a  plea  neceflary  in  the  cafe  where  no 
judge's  order  has  been  obtained :  it  muft  therefore  be 
inferred  that  the  fame  practice  prevails  in  all  other  cafesy 
though  the  rule  does  not  in  terms  apply  to  them. 

The  Court,  upon  a  reference  to  the  officer,  obfenred 
that  it  never  had  been  decided  that  a  demand  of  a  plea 
was  neceflary  in  fuch  a  cafe  as  this :  in  the  Court  of 
King's  Bench  it  was  held  unneccflary,  and  fince  it  was 
highly  dcGrable  to  render  the  pra£lice  of  the  two  Courts 
as  nearly  uniform  as  poffiUe,  it  (hould  in  future  be  con- 
fidered  as  a  fettled  rule,  that  where  there  is  an  order  for 
further  time  to  plead,  no  demand  of  a  plea  is  neceflary. 
This  too  was  mush  the  more  reafonable  way  \  for  fince 
the  Defendant  prefcribes  to  himfelf  by  his  order  the 
time  within  which  he  (hall  plead,  no  demand  can  be 
neceflSiry  to  acquaint  him  with  the  time :  the  rule  was 
accordingly  about  to  be  difcharged ;  but 

C$cliU  produced  an  affidavit  of  merits,  and  took  on 
himfelf  the  payftient  of  cofts,  npon  which  the  Court 
made  the  rule 

AbfoltttCt 
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tf  a  declaration 
In  debt  contain 
any  one  count  on 
a  contra^,  on 
iR^hichdebt  would 
not  lie  at  the 
timeofpaffing 
tht  ttkU  3  Jac.t. 
c  8.  bail  in  error 
is  not  neceflary. 

Debt  will  not 
lie  on  a  bill  of 
exchange  againft 
the  accepior. 

Therefore  bail 
tn  error  is  not 
neccflary  upon  a 
Judgment  in  debt 
againft  the  ac- 
ceptor of  a  bill* 

Nor  upon  a 
judgment  for 
goods  fold  and 
ddivsredy 
Or  for  money 
paidi 

Money  lent, 

Money  had 
and  received* 

Or  on  an  ac- 
count ftatcd. 


Webb  v.  Geddes. 

'T^HE  declaration  in  this  cafe  was  in  debt :  the  firft 
count  Mras  upon  a  bill  of  exchange  for  995/*  9/* 
which  the  Defendant  had  acceptedi  by  wajr  of  paying 
for  goods  of  the  fame  amount  which  he  had  purchafed 
of  the  Plaintiff:  there  were  alfo  counts  for  goods  fold 
and  deli?ered|  money  lenr,  money  plid»  money  had  and 
received,  and  upon  an  account  (tafed*  The  Plaintiff 
having  (igncd  judgment  for  want  of  a  plea^  had  pro* 
ceeded  to  take  out  execution,  notwitkft^nding  the  aUow« 
ance  of«a  writ  of  error,  the  Defendant  not  having  put 
in  any  bail  in  error. 

Bijf  Serjr.  on  a  former  day  obtained  a  rule  tnfi  for 
fetting  afide  the  execution,  and  returning  the  money  le- 
vied :  in  moving  for  this  rule,  he  infifted  that  bail  was 
not  neceffary  in^this  Initance  under  the  ft.  3  Joe.  i.  c.  8., 
becaufe  the  word  contrad  in  that  ftatute  has  always  been 
confined  to  an  ei^prefs  contrad,  fuch  an  one  on  which 
debt  could  have  been  brought  at  the  time  of  pafliog  that 
a£l.  In  2  Eq/lf  3J9.  Tryff  v.  Bridgitnan^  Lord  if/tof- 
borough  C*  J.  threw  out,  that  if  there  are  counts  on  which 
the  Defendant  is  not  entitled  to  bail  in  error,  the  adding 
one  count,  on  which,  if  it  ftood  alone,  he  would  be  enti^ 
tied  to  bail,  will  not  entitle  him  to  it  on  the  whole  de- 
claration \  and  for  this  there  is  z  good  reafon  \  for  in 
debt  the  judgment  is  for  the  amount  of  the  feveral  foms 
laid  in  all  the  counts,  and  the  bail  recognizance  is  ukca 
in  double  the  amount  of  the  judgment ;  although  by  a 
relaxation  introduced  into  the  pradice  of  the  court,  it 
is  fufficient  if  the  bail  juftify  in  double  the  fnm  really 
due.  Alexander  r.  Bifi,  ^  ^^^  ^fP»  449*  it  was  de- 
cided^ that  bail  in  error  is  not  required  upon  an  account 

ftated. 
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ftatcd.  Ablett  v.  Ellis^  i  Bet.  isT  Pull.  249.  it  was  held 
thit  no  bail  in  error  is  required  in  a  judgment  in  debt, 
unlefs  it  appears  that  the  afiion  was  brought  on  a  fpe- 
Cific  contraA.  It  has  never  been  determined  that  debt 
lies  againft  the  acceptor  of  a  bill  of  exchange. 

Lifts  and  Marjbatt  Serjts.  now  (hewed  caufe  againft 
this  rule.  They  contended  that  the!  bill  of  exchange  ^as 
a  contrail  within  the  meaning  of  the  ftatuce :  as  to  the  ' 
count  for  goods  fold  and  delivered,  though  it  might  uo« 
der  fome  circumftances  be  an  adion  for  an  uncertain 
demand,  it  was  not  fo  in  the  prefent  cafe,  fince  it  ap- 
peared by  the  Defepdant's  aiEdavit,  that  the  value  of  the 
goods  had  been  afcertained  between  the  parties,  and  a 
bill  given  for  the  liquidated  amount.  It  was  Dot  eflen«> 
tial  that  the  contraA  (hould  be  in  writing }  but  if  it 
were,  the  bill  of  exchange  was  a  Sufficient  contrail  in 
writing* 

Bift^  in  fupport  of  the  rule,  relied  on  the  authorities 
before  cited,  and  ojbferved  that  in  the  cafe  of  Tryer  v. 
BrUgemaftf  where  one  of  the  counts  was  on  a  promiflbry 
note,  and  the  only  other  two  counts  were  on  a  quantum  . 
vaUbant,  and  on  an  account  ftated,  the  Court  of  King's 
Bench  held  that  there  was  no  one  count  in  the  declaration, 
upon  which,  if  it  had  ftood  fingly,  bail  in  error  would 
have  been  required.  For  at  the  time  of  paffing  the  fta- 
tute  of  3  Jac.  I.  debt  could  notliavc  been  brought  on  a 
promiflbry  note:  and  it  was  decided  in  Telv.  227.  Gir-^ 
Ungv.Baier'f  that  though  an  account  ftated  reduces  un- 
liquidated demands  to  a  certainty,  it  does  liot  follow 
that  the  debt  was  upon  a  contre£k  at  firft.  So,  an 
award  it  not  within  the  ftatute,  becaufe  it  may  be,  that 
there  was  not  any  contrad  at  firft,  though  the  arbitrator 
reduces  the  feveral  demands  to  a  fpecific  fum.  I  She.  14. 
80,  Pitt  v.  C^njt  I  Str.  47^-  ^^  ^ai  held  that  a  bottomry 

Vol*  I.  O  o  bond, 
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bond^  by  the  contmgency  having  happened,  became  i 
bond  for  the  payment  of  money  only.  In  Bidlefion  y. 
WhyUl^  3  Burr.  1 5489  an  action  on  a  judgment  was  held 
GiBHss.  jQ  b^  ^  peculiar  fpecies  of  a&ion  not  enumerated  in  the 
ftatttte. 

Mansfield  C.  J.  The  cafes  hare  decided,  (for 
what  reafon  I  cannot  perceive),  that  the  count  for  goods 
fold  and  delivered  is  not  an  a&ion  upon  a  xontradl,  and 
we  muft  abide  by  the  deciGon  ;  we  can  only  look  at  the 
record,  we  cannot  examine  whether  the  evidence  to  fup- 
port  the  count  is  the  evidence,  of  an  exprefs,  or  of  an 
implied  contra£t.  Befides,  if  that  were  a  count  upon  a 
contraA,  yet  it  has  been  determined  that  where  there  is 
a  general  judgment,  and  one  of  the  counts-  is  not  upon 
fuch  a  contraA  on  which  debt  would  lie  at  the  time  of 
paffing  this  ftatute,  bail  in  error  cannot  be  required  upon 
the  fingle  count* 

Lawrence  J.  What  count  is  there  in  this  declara- 
tion upon  which,  properly  fpeaking,  debt  will  lie  ?  la 
Hardr.  485.  Lord  Mali  C.  B.  determined  that  debt  would 
not  lie  agaiaft  the  acceptor  of  a  bill  of  exchange,  aod 
Lord  Eld§n  in  this  court  recQgnized  the  fame  dodtiac; 
and  it  was  determined  in  Trjer  v.  Bridgeman,  that  if 
there  be  one  count  for  which  ball  in  error  is  unneceflary, 
it  is  not  neceflary  for  any. 

Chambeb  J.  I  am  very  forry  we. are  bound  to  coo- 
form  to  fttch  a  rule,  but  the  cafes  are  all  fo. 

Rule  abfolotc. 
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HoiiM£S,  Gent  one^  &c.  ^.  Catesby.  Maj  6. 

hpHE  PlaintiflF,  who  was  an  attorney  of  thia   court.     The  jaaifica- 

declared  upon  a  libel  pubrtlhed  by  the  Defend  ant,  ^^^i^^^^^libel 

concerning  the  Plaintiff  in  his  bufincfs  and  profcffion,  ^"ftftatcifluablc 
.    i-      T  .  .    .    *•     ,^    .       ...   •     •       tads,  not  general 

and  of  and  concerning  certain  buunelies  m  which  he  had  charges  of  mif- 

been  retained  and  employed  by  the  Defendant, .  and  of  condiidt. 
and  concerning  the  bills  of  cods  and  charges  which  he    A  libel  charged 
had  delivered  to  the  Defendant,  in  the  form  of  a  letter  g^cna  m^fcon'- 
dire£ied  to  one  Mr.  Thomas  Monkhoufi^  which  was  as  fol-  duA,  viz.  grofs 
lows  :  *«  At  the  time  of  your  recommending  Mr.  Holma  negligence*  falfe- 
to  nic  as  an  attorney,  I  am  pcrfuaded  you  aftcd  from  ^.°®^'  prewica- 
the  pureft  motives,  and  with  a  view  of  mutual  advantage  g^c  bm,  of  cofts, ' 
to  both  parties  :  from  your  opinion,  and  wiih  to  ferve  in  the  bufinefs  he 
Mr*  Holmes^  I  was  induced  to  employ  him,  and  for  fomc  ^*^  conduaed 
time  was  fatisfied  with  his  condufi.     A  cafe  of  grofs  ^^j^^^    ADleain 
negligence,  falfehood,  and  prevarication,  compelled  me  juftificatioo»  re. 
to  withdraw  from  him  my  confidence,  and  to  transfer  it  pc^ting  the  fame 
to  a  gentleman  of  honour  and  rcfpcaability:  in  confe-  ^*i"hou\1^c^^ 
quence  of  this,  a  mod  enormous  bill  of  cods  has  been  ing  the  particular 
brought  againft   mcj   this,  by  legal  advice,  has  been  a^s  of  mifcon. 

taxed,  and  reduced  nearly  one  third,  and  paid ;  not  yet  "^°"  ^\. 

'  ,.  murrcr  was  held 

fatisfied,  he  now  produces  another  bill  againft  me,  the  infufficieot. 

items  of  which  arc  fo  extraordinary,  that  at  this  moment     ^   yh.  /}  f-  ^'/ 
I  (hudder  at  the  bare  recollediion  of  having  employed    '  C      / 

a  man  fo  truly  bafe  and  contemptible.  I  have  ftated  thefe 
fafts  for  your  confideration,  and  the  feveral  vouchers  are  in 
my  pofleffion ;  and  I  do  prefume  the  infpediion  of  them 
is  not  unworthy  your  notice."  The  Defendant  pleaded 
in  jttftification,  as  to  fuch  part  of  the  letter  concerning 
the  Plaintiff's  charaAer  and  condufl  as  relates  to  the  re- 
commendation of  the  Plaintiff  to  the  Defendant  by  the  faid 
Thomas  Monkhoufif  and  the  confequent  employment  of 
the  Plaintiff  by  the  Defendant,  and  the  conduA  of  the 
Oo  2  Plaintiff 
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1809*  Plaintiff  in  the  execution  of  the  faid  employs  and  the 
transferring  of  fuch  employment  from  the  Phintiff  to  a 
gentleman  of  honour  and  refpeflability,  and  the  fubfe- 
quent  delivery  of  enormous  bills  of  cofts  by  the  Plaintiff 
to  the  Defendants  and  the  taxation  thereof  sind  reduc- 
tion therefrom,  and  payment  thereof,  and  the  deliyery  of 
H  further  bill  of  cofts,  and  the  impreflion  which  fuch 
condu£i  left  upon  the  mind  of  the  Plaintiff,  and  the  opi- 
nion of  the  neceiBty  which  then  exifted  of  informing  the 
faid  Thomas  Monkhoufe  in  a  friendly  manner  of  the  con- 
du£l  of  the  man  the  faid  Thomas  Monkhoufi  had  recom« 
mended  1  that  before  the  faid  time,  &c.  he,  the  faid 
Thomas  Monihoufe,  had  recommended  the  PUintiff  to  the 
Defendant  as  a  fit  perfon  to  be  employed  by  the  Defend- 
ant as  an  attorney  and  folicitor,  and  that  at  the  time  he, 
the  faid  Thomas  Monthouji,  recommended  the  Plaintiff  to 
him,  the  Defendant,  as  an  attorney,  he  the  Defendant  is 
perfuaded  that  the  faid  Thomas  Monlboufe  afted  from  the 
pureft  motiveSj  and  with  a  view  of  mutual  advantage  to 
both  parties  \  and  that  from  the  faid  Thomas  Mottkbouffi 
opinion  and  wi(h  to  ferve  the  Plaintiff,  he  the  faid  Defend- 
ant was  induced  t0 employ  the  Plaintiff,  and  for  fome  time 
was  fuisfied  with  his  condudl,  and  that,  before  the  com- 
pofing  and  writing,  &c.  the  faid  letter,  a  cafe  of  grofs 
negligence,  falfehood,  and  prevarication,  compelled  him 
the  Defendant  to  withdraw  from  thp  Plaintiff  hb  confi- 
dence, and  to  transfer  it  to  a  gentleman  of  honor  and  re- 
fpeftability,  that  is  to  fay,  to  one  Mr.  James  Piatt:  and 
that  in  coufequence  of  this  a  moft  enormous  bill  of  cofts 
was,  before  the  compoGng,  writing,  and  publiOiing  the 
faid  letter,  brought  againft  him  the  Defendant,  which  by 
legal  advice  was,  before  the  time  laft  aforefaid,  taxed,  and 
reduced  nearly  one  third,  and  paid.  And  the  Defendant 
further  averred,  that  the  Plaintiff,  not  then  fattsfied,  be- 
fore the  time*  of  the  writing,  &c.  the  faid  letter,  produced 
another  bill  againft  bim  the  Defendant,  the  items  of 

iFhich 
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%hich  were,  at  the  time  of  writing,  compofing,  and  pub- 
Itfliing  the  faid  letter,  fo  extraordinary,  that  at  the  moment 
of  writing  and  publifliing  the  faid  letter,he,theDefendant9 

-  fhuddered  at  the  bare  recoUeflion  of  having  employed  z 
man  fo  truly  bafe  and  contemptible,  as  in  his,  the  Defend- 
ant's, opinion,  the  PlaintifFmuft  have  been  ;  and  the  De« 
fendant  averred  that  he  dated  the  fad  for  the  faid  Thomas 
JHoatbwf/s  confideration,  and  that  the  feveral  vouchers 
were  m  his,  the  Defendant's,  pofleflion,  and  that  he  did 
prefume  the  inff^eAion  of  themwas  not  unworthy  of  his  the 
faid  Thomas  Monkboufi%  notice  \  for  which  reafbns  he  the 
Defendant,  at  the  faid  limes  when,  &c.  did  write,  com- 
pofe,  and  publiih  of  and  concerning  the  Plaintiff,  and  his 
condttA  as  (uch  attorney  and  folicitor  in  his  aforefaid 
employment,  the  faid  letter,  as  it  was  lawful  Tor  him  to 
do  for  the  reafons  aTorefaid.  To  this  the  Plaintiff  de* 
murred,  and  alleged  for  caufe,  that  the  Defendant  had 
not  fet  forth  or  (hewn  in  and  by  his  plea,  fpecificatly, 
particularly,  and  circumftantially,  what  cafe  or  cafes,  or 
how,  or  in  what  manner,  or  under  what  ctrcumftancest 
the  faid  cafe  or  cafes  of  grofs  negligence,  falfehood,  and 
prevarication,  in  the  plea  mentioned^  and  which  com- 
pelled him,  the  Defendant,  to  withdraw  from  the  Plain- 
tiff his  confidence,  and  transfer  it  to  the  faid  James 
Piatt^  arofe^  or  was,  or  were  oceaGoned,  as  he  ought  to 
have  done ;  or  what  fa£)s,  circum dance  or  circum dances, 

.  conftituted  or  was,  or  were,  the  caufe  or  caufes  of  the 
faid  cafe  or  cafes  of  grofs  negligence,  falfehood,  and  pre- 
varication :  and  for  that  the  Defendant  had  not  particu- 
Ux\f  or  fpecifically  (hewn  or  difclofed  in  and  by  his  plea 
any  caufe  or  caufes  why  or  wherefore  he  the  Defendant 
(huddered  at  the  bare  recoIle£lion  of  having  employed  a 

^  man  fo  truly  bafe  and  contemptible,  as  in  his  the  De- 
fendant's opinion  the  JPlaintiff  mud  have  been  :  and  alfo 
for  that  the  Defendant  had  fet  forth  the  charges  again(k 
the  Plaintiff  in  fo  indefinite  and  uncertain  a  manner  that 
the  Plaintiff  could  not  know  what  particular  fads  the 
O  0  3  Defendant 
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Defendant  would  attempt  to  eftablifh  by  evidence  imde? 
them,  or  either  of  them,  on  the  trial  of  this  caufe,  in 
V.  order  to  hipport  the  aforefaid  charges  and  libellous  mat* 

Catisby-  j^i^g  3jnj  things  agaiqft  the  PlaintifF;  and  therefore  that 
he  the  Plaintiff  cannot  be  prepared  to  difprove  and  anf* 
wer  the  fame  as  he  ought  to  be,  and  otherwife  would 
have  been.    The  Defendant  joined  in  demurrer.  • 

Shepherd  Serjt.,  in  fupport  of  the  demurrer.  This  pka 
is  bad :  for  it  is  not  fuCBcient  generally  to  repeat  the 
libel :  it  is  neccfiary  to  ftate  in  juftificacion  fome  fa&| 
which^  if  true,  would  warrant  the  words  complained  of, 
and  on  which  the  Plaintiff,  who  in  fome  fort  becomes  a 
Defendant  in  thefe  cafes,  may  take  an  iffue,  and  may 
come  to  trial,  knowing  what  is  the  fpecific  charge  againft 
his  chara£ler»  and  prepared  to  anfwer  it.  This  do^lrine 
is  laid  down  in  i  T.R.  748.  John/on  ▼.  Stuart^  and  aUb 
in  the  cafe  of  Newman  v.  Bailey^  there  cited  j  in  the  for« 
mer  of  thefe  cafes  it  was  held  that  a  plea  averring  **  that 
<<  the  Plaintiff  had  been  illegally,  fraudulently,  and  dif- 
'*  honeftly  concerned  and  conneded  with,  and  was  one 
*'  of  a  gang  of  fwindlers  and  common  informers,  and 
*  *^  had  alfo  been  guilty  of  deceiving  and  defrauding  divers 

*'  perfons  with  whom  he  had  had  dealings  and  tranfac- 
«  tions,"  was  too  general  j  and  that  the  Defendant 
ought  to  allege  fome  fpecial  circumftances,  together  with 
the  time  and  place,  fo  as  to  give  the  party  an  opportunity 
to  meet  the  fads  on  which  the  allegation  is  founded.  In 
4he  latter  cafe,  a  pka  <^  that  the  Pjaintiff  was  a  juftice 
*<  of  the  peace,  and  had  convi£led  diveis  perfons  re* 
•*  fpc£lively  in  divers  fines  and  fums  of  money,  for  and 
*^  on  pretence  of  their  having  refpedively  committed 
<<  divers  refpedive  offences,  which  faid  refpe&ive  fines 
«  and  fums  of  money,  amounting  in  the  whole  to  50/., 
<<  he  had  received  of  the  refpefiive  delinquents  fo  by 
«'  him  convided,  and  had  not  paid  the  fame  to  the  fe- 
^[  veral  perfons  to  whom  the  fame  ought  to  have  been 

"  paid 
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**  paid,  by  virtue  of  the  refpedive  ftatutes,  but  had  kept  iSog. 

**  and  detained  the  fame/'  was  clearly  held  bad  on  fpe-        Holmes 
cial  demurrer,  becaufe  it  did  not  fpecify  any  one  fine  or  v 

penalty  which  had  been  improperly  detained.    It  is  very  ^     '     * 

probable  chat  in  the  prefent  cafe  the  circuoiftances  to 
which  the  Defendant  alludes  would  not  fupport  his  aff 
fertion :  if  he  had  Dated  them,  and  they  had  appeared 
infufficientj  the  Plaintiff  would  have. had  the  opportu- 
nity to  demur :  but  here,  to  ufe  the  language  of  BullerJ.p 
if  this  plea  were  to  be  fufferedj  it  would  be  to  allow  any 
peribn  to  libel  another  more  on  the  records  of  the  court 
than  he  could  do  by  the  original  vehicle  of  the  flandec* 
If  the  Plaintiff  had  not  demurred  to  this  plea,  but  had 
replied,  de  injurii^  he  muft  have  gone  to  trial  prepared 
to  juftify  the  tranfaflions  of  his  whole  life,  fince  x\kp 
plea  does  not  point  out  to  him  any  one  of  them  as  the 
particular  fadl  alluded  to. 

Williams  Serjt.  contrh.  This  cafe  is  very  didinguifli* 
able  from  the  only  two  cafes  which  have  been  cited. 
Thofe  were  cafes  of  general  charges  of  matpra^lices.  In 
the  prefent  cafe,  it  is  the  Fbintiff  oq)y,  who  afferts  that 
he  has  been  guilty  of  negligence,  falfehood,  and  preva« 
rication  $  for  the  Defendant  only  fays  that  a  cafe  of  that 
nature  induced  him  to  withdraw  his  confidence,  without 
faying  who  had  been  guilty  of  it.  The  Court  muft, 
therefore,  conclude  that  the  Plaintiff's  attention  was 
fufficiently  drawn  to  particular  paffages  in  his  own  con- 
dud,  to  which  he  applies  the  libellous  words,  fo  that  he 
would  have  been  under  no  difficulty  to  know  what  fada 
would  be  put  in  iffue  on  the  trial.  A  general  charge 
certainly  gives  no  notice  what  fads  would  be  put  in 
iffue,  but  this  charge  relates  only  to  one  private  tranf* 
aAion  between  attorney  and  client,  occurring  within  a  ^ 

(bort  period  of  time  \  it  muft  therefore  be  familiar  to  th« 
O  o  4  knowled|^f 
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knowledge  and  memory  of  both  parties ;  ^or  does  the 
plea,  as  was  urged»  compel  thePlaiDtiflF  to  rcytcw  the 
tf ;iofaAioos  of  his  whole  life* 

Mansfield  C.  J.  It  is  probable  that  the  Plaintiff 
may  know  what'tranfaQion  is  alltided  to,  bat  tbt  Court 
cannot  be  fure  that  he  doesi  and  poffibly  he  may  not; 
and  in  that  cafe  he  muft  come  to  trial  prepared  with  all 
the  clerks  that  have  been  employed,  and  all  the  papen, 
in  all  the  caufes  in  which  he  has  ever  been  engaged  for 
the  Defendant :  the  imputation  of  grofs  negligence  and 
exceffive  charges  is  clearly  a&ionable* 

Heath  J.  I  am  of  the  fame  opinion.  It  is-faid 
that  this  plea  charges  fomething  fpecific.  But  I  agree 
with  Suller  J.,  in  John/on  ▼•  Stuart^  if  there  be  any  thing 
fpeci6c  in  the  fubjed,  though  it  conGft  of  a  number  of 
zGtSt  they  muft  be  all  enumerated :  the  Defendant,  who 
muft  be  taken  to  know  them,  muft  difclofe  them. 


Thi  Court  permitted  the  Defendant  to  amend  on  pay* 
inent  of  cofts. 


IHTHE  FORTT-NIKTH  TbAR  OF  GEORGE  III. 

\ 


SlMMOKDS  V.  SWAINE.  Maj  6. 

'T'HIS  was  an  adion  of  ajfumpftt  brought  apon  an      If  an  award  di- 

award.    The  declaration  dated,  that  the  Defendant  "?  ^^^  ®'*«^o 

and  the  Plaintiff  were  copartners  in  trade;    and  that  in  the  alternative 

certain  difputes  and  differences  having  arifen  between  and  cither  of  the 

them,  they  had  fubmitted  therofclves  to  the  award  of  the  two  is  uncertain, 

arbitrator,  indifferently  cicaed  to  arbitrate  and  determine  |*''.'"P<»ffiW€»  jt 
„       ,.- ,     .         r  t     r..  «.  ,  IS  incnmbcnt  <ib 

as  well  a  diflolution  of  the  laid  copartQer(hip»  and  a  re-  x\iz  party  to  per- 

muneration  to  either  party,  and  the  cancelling  of  the  form  the  other 

indentnre  of  copartnerfliip,  as  of  and  coneerning  all  ^f^h^'')* 

matters  in  diflference  between  the  parties,  fo  as  the  faid  ^^^  ^j^^j  moner^ 

award^  fhould  be  made  in  writing  ready  to  be  delivered  fhall  be  paid,  or 

to  the  faid  parties  on  or  before  the  a^li  day  of  February  ^  fccured  to  be 

then  inftant.    It  then  further  ftated,  that  the  arbitrator,  ^*'l'  ^^^  ^"^^ 

*  '  muft  either  pay 

in  parfuance  of  the  fubmiffion,  duly  made  his  award  in  the  money,  or 

writing  of  and  concerning  the  premifes  fo  to  him  re*  give  fuch  fecurity^ 

fcrred,  and  thereby  did  (amongft  other  things)  award  that  "  "  f^^^^^^^^'^ 

the  Defendant  fliould  pay  unto  the  Plaintiff  500/,  and  entitled  to  re* 

that  the  fame  fliould  be  paid,  or  fecured  to  be  paid,  unto  ccive  it. 

the  Plaintiff,  (fubjca  to  the  deduaion  qi  155/.  9/.  i  i{d.      ^^  ^***  »°^  * 

thereinafter  mentioned),  within  one  week  from  the  date  fubm^iffion^that 

of  the  award  :  and  alfo  that  the  Plaintiff  fliould  pay,  or  the  award  (hall 

allo^ir  ynto  the  Defendant,  out  of  the  faid  fum  of  500/.,  ^^  ™*^«  o"  *1^ 

155/.  9/.  I  iji.  for  monies  drawn  out  of  the  trade  by  the     -^jj^^^an  ^  \a 

Plaintiff.    It  then  averred  as  a  breach,  that  the  Defend-  determining fomc 

ant  did  not,  nor  would  within  one  week  from  the  date*  of  of  the  points 

the  award,  or  at  any  other  time  whatfoevcr,  pay,  or  fe*  ^^^^*}^^^\^ 
'  '  »  r  /»  provided  that  the 

omiiBon  of  the  others  do  not  deftroy  the  eqiifpoife  of  conGderations* 

If  an  award  order  two  things  in  favour  of  one  paipty,  one'  of  which  is  uncertain, 

or  for  other  reafons  cannot  be  enforced,  he  may  waive  thisi  and  fue  upon  the  breach 

of  the  other* 

If  an  arbitrator  be  appointed  to  arbitrate  a  certain  meaiiire  contemplated  between 

two  partiesy  as  a  diflolution  of  partnerAii^  be  is  not  neccffarily  bound  to  dircd  that  ^ 

Xt»  partnerihip  fiiall  be  diffolvcd* 

euro 
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cure  to  be  patd»  unto  the  Plaintiff  the  faid  fum  of  50o/.» 
fubjed  to  fuch  dedudioa  as  aforefaid,  according  to  the 
tenor  and  effed  of  the  award.  •  To  thia  dcclaratioa  the, 


SwAiNi.       Defendant  demurred. 


Alar/ball  Serjt.,  in  fupport  of  the  demurrer,  objeded, 
I.  That  one  of  the  matters  fubmitted  was,  to  arbitrate  a 
diflblution  of  partnerfhip,  which  it  was  imperatire  on  die 
arbitrator  to  do;  and  that  it  did  not  appear  by  the  award, 
as  ftated  on  the  face  of  the  declaration,  that  he  bad  fo 
done.  2.  That  the  award  was  void  for  uncertainty,  in* 
afmuch  as  it  did  not  poGtively  direfi  whether  the  mo- 
ney Ihould  be  paid,  or  only  fecured  to  be  paid.  3.  That 
St  was  not  final.  [Upon  the  firft  point,  HioibJ*  re- 
marked that  the  fubmiffion  was  not  imperatire  on  the  ar- 
bitrator to  award  a  diflblution  of  partnerfliip.]  An  awud 
IS  clearly  void  for  uncertainty,  which  orders  that  the 
party  (hall  gire  fecurity,  as  a  bond,  &aimn\  caft^  5  C19. 77 i. 
It  is  equally  incompetent  in  this  cafe,  as  in  that,  for 
cither  the  Plaintiff  or  the  Defendant  to  affefs  the  penalty 
in  which  the  fecurity  (hall  be  given.  \Heatb  J.  oh- 
ferved  that  the  cafe  cited  was  not  the  cafe  of  an  award 
to  do  one*  of  two  things,  in  the  disjundive,  as  this  was.} 
The  diftin£lion  there  taken  is  important,  between  fuch 
things  as  a  man  binds  himfelf  to  do  by  his  own  cove- 
nant, and  fuch  things  as  he  (hall  be  bound  to  do  by  the 
award  of  another.  For  if  a  man  covenant  with  B*  to 
enter  into  a  bond  for  the  peaceable  enjoyment  of  certain 
landy  the  penalty  in  the  bond  (hall  be  the  value  of  the 
land ;  but  the  Court  muft  look  Into  the  judgment  of  ar- 
bitrators, and  fee  whether  it  attains  that  certainty  which 
is  the  objeft  of  litigation.  Thymie  v.  Rigkj^  Cro.  Jac*  3 14* 
An  award  was,  that  the  Defendant  (hould  give,  fecurity 
to  the  Plaintiff  fpr  the  payment  of  16L  at  (wo  days;  and 
it  was  agreed  by  all  the  Judges  and  Baroot,  npon  enor 
brought,  in  the  Exchequer-chamberi  that  it  was  a  void 
5  arbitre* 
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ttrbitrement  for  the  uQcertainty}  ioafmuch  >•  it  did  not 
fhew  what  fecurity  he  Ihould  give,  whether  by  bood  or 
otherwife;  and  every  arbitrement  ought  to  be  certain  ^ 
that  the  party  may  know  what  he  ought  to  perfprm.  In 
the  prefect  cafe  it  would  be  neceflary  to  appoint  a  new 
arbitrator^  to  determine  in  what  fum  the  fecarity  Ihall 
be  given.  2  Bulft.  260.  Duport  v.  Wildgoofe^  Award 
that  the  Defendant  Ihould  pay  fuch  a  fum  of  money  un* 
to  the  Plaintiff)  and  that  he  ihould  give  fecarity  for  thf 
payment.  Coke  J.  This  isj  as  to  the  awarding  of  fecu- 
rity,  a  clear  void  award  ;  for  the  arbitrator  by  his  award 
cannot  enforce  the  Defendant  to  give  fecurity  to  the 
Plaintiff.  2  Str.  1024.  Tipping  v.  Smithy  an  award  that 
the  Defendant  fliould  give  fecurity  to  pay  the  Plaintiff 
an  annual  fum  for  lifci  on  demurrer,  was  held  ill  for  un- 
certainty, becaufe  it  did  not  determine  what  fecuritj 
ihould  be  given,  Bedbam  v«  Clark/on^  1  Ld»  Rajm,  123, 
an  award  to  deliver  up  quoddam  feripfum  oUigatorium^  v4 
quandam  billam  obligaioriam%  quod  prim  hMbuifet^  was  held 
too  loofe  a  defcription.  The  arbitrator  muft  have  in* 
tended  to  give  the  Defendant  his  option,  whether  he 
would  pay  the  money  or  give  the  fecurity :  if  the  Court 
fliould  decide  that  he  was  bound  to  pay  within  a  weel^ 
it  would  deprive  him  of  this  option ;  if  he  ezercifes  hi* 
ele£tion  to  give  fecurity,  it  is  impoflible  to  fay  what  the 
fecurity  (hall  be  \  he  may  tender  a  note  of  hand,  a  bood^ 
a  collateral  fecurity ;  the  Plaintiff  may  xt]t€t  them^  and 
infift  on  having  a  mortgsige ;  no  one  can  decide  between 
them  what  it  (hall  b^. 


SJt 


Shepherd  Serjt.  contra.  The  declaration  only  (tates  that 
the  arbitrator  awarded  this  payment,  inter  alia^  and  there* 
fore  It  is  not  neceffary  to  fet  out  any  other  parts  of  the 
award  than  thofe  on  which  the  gravamen  is  founded^ 
Lift.  Rep.  312.  Leake  v.  Butler.  The  Defendant  is  at 
liberty  to  (hew  the  reGdue  of  the  aw9rd  in  his  pleaj  if  it 
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1809.  It  m:tterial  for  him.  The  awatd  is  good:,  the  only  qacf- 
tion  iSt  whether  it  is  vitiated  by  being  in  the  akematiTe* 
This  cafe  differs  from  tliofe  which  have  been  cited :  if 
SwAiNi.  j^n  award  be  fo  uncertain  that  a  party  cannot  know 
which  of  two  things  he  is  to  do,  it  is  bad  \  but  unlcft 
the  matters  awarded  to  be  done  on  one  fide  go  to  the 
whole  judice  of  the  cafe,  and  be  the  whole  confideration, 
fo  that  the  other  matters  cannot  confidently  with  juftice 
be  feparately  performed,  an  award  may  be  good  in  part, 
and  bad  in  part.  Popes.  Bret.  2  Sound.  291.  Award 
that  the  Defendant  (hould  pay  to  the  Plaintiff  the  money 
due  to  him  for  ta(k  work  and  day  work,  and  that  the 
PlaintiflF  (hould  pay  the  Defendant  25/. ;  and  tbat  each 
(hould  mutually  releafe  the  other.  There  the  balance 
to  be  paid  to,  or  received  by,  the  one  party,  could  not  be 
afcertained  till  the  debt  of  the  other  was  rendered  cer« 
tain :  but  where  there  are  feveral  things  which  do  not 
go  to  the  whole  of  the  award  on  one  fide,  the  award  may 
be  good  for  part  only,  as  in  2  Wils.  267.  F$x  y.  Smtfi, 
where  an  award  waa  made  for  payment  of  i6U  10/., 
and  the  cods  of  a  caufe,  and  that  thereupon  mtilual  re- 
leafes  (hould  be  given ;  and  it  was  held  that  although  the 
cofts  had  not  been  reduced  to  a  certainty,  either  by  the 
award,  or  by  any  fubfequent  taxation,  a  breach  of  the 
bond  was  well  adigned  upon  the  failure  of  payment  of 
the  i6/.  ID/.  So  in  2  WiU.  293.  Addtfon  v.  Craj^  where 
an  award  was  to  pay  4/.  15/.,  and  the  cods  of  an  a£kioa 
in  an  hundred  court,  which  could  not  be  afterwards  af- 
certained by  taxation,  yet  it  was  held  that  a  breach  was 
well  afligned  upon  the  default  of  payment  of  the  4/.  I5x. 
though  the  award  might  be  bad  for  the  refidue.  The 
fame  point  is  determined  in  3  Zn;.  413.  Bargrave  v«  Au 
tins.  In  all  the  cafes  cited  on  the  other  fide,  the  fubjefi 
matter  of  the  award  was  uncertain.  It  is  to  be  infer* 
red  from  the  cafe  of  Thynne  v*  Rsghj^  tha^  before  the 
flays  appointed  for  payment^  the  action  was  brought  up* 

oa 
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on  default  of  giving  the  fecurtty;  but  if  the  aQion  had  1809. 


SiMMOMOa 


not  been  commenced  until  after  the  days  of  payment, 
the  Court  would  not  have  fo  decided.    In  the  cafe  of  '  vV 

Tipping  V.  Smitbt  the  difficulty  was,  to  know  in  what  Swaimb. 
fum  the  party  fliould  be  bound  for  payment  of  the  an- 
nuity ;  but  there  ia  no  difficulty  in  knowing  how  to  per* 
form  this  award.  12  Mod.  585*  Lee  v.  ElUns*  Award 
that  the  Plaintiff  fliould  deliver  to  the  Defendant  a  cer- 
tain deed  concerning  the  title  of  land  in  queftion,  or 
pay.  the  Plaintiff  50/.  i  the  deed  was  in  the  power  of  ~a 
third  perfon  \  and  it  was  obje&ed  that  the  award  was 
therefore  void.  But  B/encowe  J.  held  the  award  good^ 
for  it  did  not  pofitively  order  the  delivering  up  of  the 
deed,  but  that  the  Defendant  fliould  do  that,  or  pay  50/* 
Thus,  in  the  prefent  cafe,  the  Defendant  may  difcharge 
lumtelf  of  the  obligation  to  give  fecurity,  by  paying  the 
nioney. 

Marjhall  in  reply.  In  the  cafe  of  Pope  v.  Bret^  two 
things  were  to  be  done,  to  pay  for  the  taflc  work,  and  to 
pay  the  25/.,  and  one  being  bad,  the'  whole  award  was 
held  void }  therefore  tha(  ia  a  ftrong  authority  for  ti^e 
Defendant.  Lee  v.  Ellins  is  merely  the  cafe  of  a  pe- 
nalty. '  The  do£lrine  of  the  cafes  which  have  partially 
fupported  awards  appears  bad  in  principle :  good  fenfe 
and  policy,  and  public  convenience,  require  that  they 
fliould  be  conftrued  as  judgments^  and  if  not  wholly 
good,  be  wholly  fet  afide. 

Mansfibld  C.  J.  The  cafe  on  this  award  turns  on  % 
very  few  words.  The  real  quefl;ion  is,  what  was  the  in* 
tention  of  the  arbitrator,  as  exprefled  in  this  declaration, 
refpeding  this  fum  of  500/.  to  be  paid  to  the  Plaintiff* 
At  firft  I  feared  this  came  within  the  fame  dais  of  cafes 
as  Tbjnne  v.  Righj,  and  that  it  was  uncertain,  becaufe  it 
4id  sot  point  out  what  fecurity  was  to  be  given.    Bat 

th« 


5^4  CASES  IM  EASTER  TERM 

1809.         the  award  iS|  that  the  Defendant  (hall  pay  500/.  and  that 
^     ■»"    *       the  fame  (hall  be  paid,  or  fecored  to  be  paid,  within  one 

SwAixi*  ^\at  the  fecurity  (hall  be  ?  Certainly  the  man  to  whom 
the  fum  is  to  be  paid<  The  true  meaning,  therefore,  is 
no  more  than  to  fay,  it  (hall  be  paid  within  a  week  \  tot 
if  the  fecurity  oflFered  (hould  pleafe  the  Plaindff,  he 
would  take  it  without  any  diredion  from  the  arbitrator. 
Though  much  weight  is  due  to  the  authority  of  Cnalr, 
probably^  if  the  cafe  reported  there  were  a  new  cafe,  it 
would  be  decided  otherwife :  the  Courts  havt  fometimes 
been  very  ftrongly  inclined  againft  awards,  as  carrying 
away  caufes  from  their  own  jurifdidion  to  the  deciikw 
of  prifate  perfons,  but.  they  now  give  tfacfe  inftmmentt 
a  more  liberal  conftrudion. 

Heath  J.  concurred  in  opinion  with  the  chief  jaf^ 
tice*  If  one  of  two  matters  is  awarded  in  the  disjunc- 
tive, and  one  alternative  is  impoflible  or  uncertun,  that 
alternative  muft  be  taken  which  can  be  performed. 

Chambrb  J.  .^xpreJfe^  Mbe'  fame  opinion.  A  great 
deal  of  nicety  prevailed  in  the  old  cafes  refpeding  awards; 
but  the  rigour  of  that  interpretation  has  for  a  long  time 
been  gradually  relaxing  s  and  the  Courts  are  now  come 
,  to  a  mode  of  conddering  them,  more  confonaot  to  com- 
mon fenfe.  But  even  in  the  earlier  cafes,  fo  long  fince 
as  in  RolPs  Abridgment^  ArUirement,  L.  it  was  in  feme 
cafes  held,  that  unlefs  there  was  a  daufe  ita  €p»ifitx  de 
pr^tmffU^  it.  was  fufficient  to  make  the  award  good,  that 
one  point  was  decided,  provided  it  was  not  neceflary,  in 
order  to  make  the  award  juft,  that  the  others  (honld  be 
decided  alfo*  In  die  cafe  of  Fajm  v.  C»k^  adjudged 
many  years  fince  in  the  Exchequer-chamber,  many  points 
tdating  to  awards  were  to  be  decided  on  \  aad  amoogft 
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others  this  general  doftrinc  was  ftrongly  laid  down,  that 
as  there  was  no  claufc  in  the  fubmiffion  proYiding  that 
the  awani  fliould  be  made  on  all  the*  points  fubmittcd,  if 
the  matters  emitted  were  not  ncccffarily  dependent  on, 
and  conneded  with,  the  other  points,  the  award  (Iiould 
be  fttftained. 

Judgment  for  the  Plaintiff  (a) 

(a)  Lawrenct  J.  was  abfent. 
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Dob,  on  the  Demife  of  Pitcher,  v.  Donovan. 

npHIS  was  an  ejectment  brought  to  recover  the  poflef- 
fion  of  a  houfe  and  (hop  on  LudgatebilL  Upon  the 
trial  of  this  caufe  at  Guildhall^  at  the  Sittings  after  laft 
Hilary  term,  before  Mansfield  C.  J.,  it  appeared,  that 
Feams^  who  was  the  owner  of  the  premifes,  had  fome 
years  fince  let  them  to  Pitcher^  as  tenant  from  year  to 
year,  by  parol.  Pitcher  let  the  premifes  to  ^ell^  from 
Michaelmas  1802,  atCQ/.jMrear,  to  apit  at  a  quarter's 
notice ;  and ^ell hadJettoxJdfftfvon^  rgo8 

^ellgzrc  to  Pitcher  a  quarter's  notice  of  her  intention  to 
quit  at  Midfumfmr  18089  and  to  Donovan  a  quarter's  no* 
tice  requiring  him  to  quit  at  the  fame  time.  The  jury 
found  a  verdia  for  the  Plaintiff. 


Majt. 

On  a  letting  of 
ahoufiefromyear 
to  yeafy  to  quit 
at  a  quarter's 
notice,  the  quar- 
ter muft  expire 
with  a  year  of 
theteDaocy. 


ManUy  Serjt.  had  on  a  former  day  obuined  a  rule  nifi 
to  fet  aGde  this  verdiA  and  enter  a  nonfuir,  upon  the 
ground  that  the  notice  to  quit  in  this  cafe  was  infufln 
cient,  bccaufe  the  quarter  did  not  end  with  a  year  of  the 
tenancy. 


Soft  Serjt.  (hewed  caufe.  In  a  contrad  with  a  ferrant 
for  a  year,  where  the  agreement  is  for  a  month's  warn- 
ing, it  is  not  ncceflary  that  the  month  iioald  end  with 

the 
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the  year.  \^Heatb  J.  mentioned  the  cafe  of  Dmm  Tt 
Spurrier f  3  Bof.  (s^FuU.  399.,  where  it  was  determiacil 
that  the  terms  of  a  demife  are  to  be  tzktn  firij/ffimi  c$tt* 
tra  proferentem^  and  therefore  where  two  periods  of  qnit* 
ting  maj  be  defignated  by  the  fame  words,  the  tenant 
(hall  have  his  oDtion»  in  which  fenfe  he  will  take  them.] 
That  cafe  decides  only,  that  the  words  of  every  contra£k 
are"  to  be  taken  moll  ftrongly  againft  the  contrading 
party,  and  therefore  if  the  tenant  undertakes,  as*  here,  to 
quit  at  the  end  of  three  months,  it  miift  mean  at  the 
end  of  any  three  months,  and  fuch  clearly  was  the  in- 
tention here }  and  when  contradling  parties  deviate  in 
their  terms  from  the  contra^  which  the  law  would  raife 
for  them,  it  muft  be  intended  that  they  mean  fomething 
different  from  that.  The  general  rule  of  law,  there- 
fore, which  applies  to  tenancies  from  year  to  year,  is  not 
applicable  here,  and  muft  be  laid  quite  out  of  the  quef* 
tion.  The  duration  of  the  pofleffion  cannot  vary  the  na- 
ture of  the  contraA.  The  fpecial  contrad,  under  which 
the  tenant  entered,  muft  be  taken  to  continue  throughout 
the  tenancy.  If  the  queftion  were  upon  the  loan  of  % 
horfe,  or  any  other  fubj^A  to  which  the  cafes  on  notice 
to  quit  do  not  apply,  there  could  be  no  doubt  on  it. 


Manlej^  conirh.  From  the  nature  of  the  premifcs  it 
muft  be  inferred  that  the  parties^efigned  to  let  theai  for 
at  leaft  one  year  certain,  and  not  for  fo  (hort  a  period  tt 
three  months  only.  The  Contradl  differs  from  the  nfnal 
letting  from  year  to  year  in  this  circumftance  alone,  that 
each  party  agrees  to  recede  three  months  from  the  com- 
mon term  of  the  notice  to  quit.  The  continuance  of  the 
pofleffion  for  two  years  and  more  may  be  coaGdeicd  as 
explanatory  of  the  meaning  of  the  parties.  All  the  cafes 
agree,  that  the  notice,  whether  for  three^or  fix  moothit 
is  referable  to  the  expiration  of  the  year.  But  there  is 
only  one  cafe  which  at  all  refemUea  this«  Stirkj  v. 
4  Hevmea^ 
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Newman f  I  EJp*  266.,  there  the  rent  being  made  payable  1809. 

quarterly)  with  a  ftipulation  tot  three  months*  notice  to       ^-    -    -^ 
quit,  the  tenant  at  Cbriflmas  gzvt  notice  of  his  intention        Pitched 
to  quit  at  the  LBdy*day  following,  and  Lord  Kenym  C.  J*       ri    ^'      . 
prefumed  an  acquiefcence,  and  a  difpenfation  of  the 
longer  notice.    So»  i  Efp*  ^94.   Doe  d.  Perry  v.  Hazel. 
Ejedment  for  a  houfe  taken  for  one  month,  under  a  fti- 
pulation for  a  month's  notice  to  quit ;  it  was  held  that 
the  notice  is  in  all  cafes  referable  to  the  time  of  letting; 
The  time  of  notice,  therefore,  in  all  cafes  of  letting  for 
a  year,  ends  with  the  year,  except  in  the  cafe  of  lodgings  % 
if  it  were  otherwife  the  quarter's  notice  might  be  com<^ 
puted  from  any  one  day  in  the  year,  which  would  pro^ 
duce   inextricable  confufioui    inconvenience,   and  un« 
certainty* 

Mansfield  C.  J.  At  the  time  of  the  trial  it  was  a 
queftion  what  was  meant  by  the  quarter's  notice.  I 
thought  it  meant  a  quarter  of  a  year,  ending  at  any  time : 
but  that  interpretation  certainly  admits  of  the  queftion 
raifed  by  the  Defendant's  argument,  whether  it  (hall  be 
a  quarter  of  a  year's  notice,  ending,  not  at  one  of  the  four 
moft  ufual  days  of  payment  in  the  year,  but  in  the  middle 
of  what  is  ufually  called  a  quarter :  the  evidence  given 
was  of  a  quarter's  notice,  leaving  it  entirely  to  the  law 
to  afcertain  the  meaning  of  the  expreilion ;  and  as  there! 
is  no  fatisfafiory  explanation  that  this  contrad  for  a 
quarter's  warning  had  any  other  meaning  than  that  which 
the  general  law  gives  it,  we  think  it  better  to  hold^  (and 
certainly  it  is  the  moft  rational  interpretation,)  that  the 
notice  to  quit  was  intended  to  expire  at  the  end  of  th€ 
year,  and  confequently  a  nonfuit  muft  be  entered. 

Chambre  J.  obferved,  in  the  qourfe  of  the  argument^ 
that  the  meaning  of  the  quarter's  notice  depended  upon 
the  whole  contract :  if  it  was  a  tenaiicy  from  year  to 

Vol*  L  P  P  yeari 
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year,  with  a  quarterns  warningi  it  would  be  a  quarter 
ending  with  the  year :  but  if  it  were  a  d^tmife  for  one 
Pitch ER«  year  only,  and  then  to  continue  tenant  afterwards,  and 
DoNOTAK.  ^^^^  *'  *  quarter's  notice,  it  would  be  a  quarter  ending 
at  any  time.  He  alfo  obferved,  that  ^/r//,  who  had 
given  his  landlord  this  notice  of  quitting,  had  no  rever- 
fion  10  him* 

Rule  abfolutc. 


Maj  9.  Hutchinson  v.  B£LL. 

IT^.  oiakean  H^HIS  was  an  a£lion  in  which  the  PUintifF  claimed  a 
inquiry  of  ^.  as  conjpenfalion  from  the  Defendant,  for  having  know- 

ft  r  C  '^^6^7  given  a  falfe  charaAer  of  a  perfon  named  Solomon 

with  refpedt  to      ^^oung^  upon  the  ctedit  of  which  the  Plaintiff  was  in- 
opening  an  ac-      duced  to  trud  him  with  goods  whicH  he  had  not  paid  for, 

count  with  him    ^pon  the  trial  of  this  caufe  at  Guildhall,  at  the  Sittings' 
as  a  general  cuf^        "^  *  o 

tomer,  and  B.^     ^ftcr  laft  Hilary  term,  before  Mansfield  C  J.  it  appeared 

fraudulenfly  mif-  that  Touffg  had  applied  to  the  Plaintiff,  in  AprU^  to  fell 

rcprcfcnts  them,    j^j^^  goodi,  and  having  looked  out  c^^rtain  articles  to  the 

in  COnfcqucnCC  ^  r^/i.j         r  jt_-  trif.  r. 

of  which  y/.  fells  *n^^""'  otoo/.  had  referred  him  to  the  Defendant  for 

C  goods  from  his  chara^cr.    Upon  enquiry  made,  the  Defendant  ia- 

ti{nctotime,and  formed  th*  Plaintiff,  that  he  belitved  r<?w/^  had  done 

is  afterwards  a  ^^jj    ^^^  j^^^  purch^fed  the  leafc  of  his  houfe.     The 
loicr  by  him,  an  ^ 

aaion  lies  for  the  Plaintiff  obfcrvcd  to  him,   that  in  opening  an  account 

deceit,  although    ^\^  another^  the  difficulty  was  not  fo  great  in  getting 
the  buyer  pays  ^ 

for  th€  firft  par- 
cels of  goods,  on  the  piirchAfc  of  which  the  reference  is  made. 

But  the  Defendant  i;»  liable  on'y  within  a  reaionable  time,  and  to  a  reafonable' 
amount. 

If  one  who  has  fold  goods  on  the  reprefentation  of  another  concerning  the  buyer's 
ci' cum  (lances,  afterwards  ttlls  the  buyt-r  he  W'ill  fell  him  no  greater  a-nount  with- 
out further  references,  and  after  that  ent'uOs  him  to  a  greater  amount,  ti  c  auihi»r 
of  the  mifreprcfentation  is  not  Uabk  beyoud  the  fum  due  at  the  date  of  the  Plain. 
tiflr*s  dccUraiioQ. 

paid 
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paid  for  the  firft  goods,  as  in  cIoGng  the  account.    It         ^809. 


was  true  that  Toung  had  purchafed  the  Icafc  of  his  houfc,        ^'    '"*   ■*-' 
but  the  Defendant  knew  that  in  order  to  pay  for  it  he  ,,. 

had  borrowed  the  money,  out  of  which  the  Defendant  had  B»tL« 

himrelf  lent  him  140/.  and  he  alfo  knew  that  Toung  had 
immediately  afterwards  mortgaged  his  leafe.  It  alfo  ap« 
peared  that  the  Defendant  had  frequently  been  bail  for 
youngs  and  had  declared  that  h«  was  defirous  to  keep  him 
afloat.  The  five  firft  parcels  of  goods  which  Toung  - 
bought,  amounting  to  106/.  were  regularly  paid  for.  On 
the  30th  of  may^  the  PlaintiflF  having  then  entrufted  him 
to  the  amount  of  84/.,  Toung  called  and  looked  out 
certain  other  goods ;  but  before  they  were  delivered,  the 
Plaintiff  wrote  him  a  letter,  in  which  be  informed  him^ 
that  on  looking  at  his  account  he  found  it  extended  as  far 
as  he  could  afford  to  go  without  a  reference  more  fatif* 
f a6)ory ;  and  he  therefore  requefted  payment,  at  two  and 
a  half  per  cent,  difcount,  for  the  goods  which  Toung  had 
that  day  applied  to  purchafe.  Toung  called  on  the  third 
of  June^  and  made  a  payment  to  the  FlaintifF^  and  pur- 
chafed a  parcel  of  goods.  He  alfo  paid  the  FlaintiflF  on 
account  generally,  in  the  months  of  June^  J^h^  ^°d 
jluguftf  feveral  fums  of  money.  In  the  month  of  No* 
vemberf  Toung  was  declared  a  bankrupt:  at  the  time  of 
his  failure  he  was  indebted  to  the  PlaintiflF  in  193/.  2/.  3</. 
out  of  which  fum  21/.  15/.  6d.  was  for  goods  fold  on  the 
3d  of  June.  The  defence  fet  up  was,  that  Bell  was  an« 
fwerable  only  to  the  amount  of  the  firft  parcel  of  goods 
delivered,  and  no  further,  and  that  all  the  fubfequent 
credit  had  not  been  given  upon  the  faith  of  the  Defend- 
ant's repref<:ntation8,  but  on  other  circumftances,  which 
muft  be  inferred  from  the  Plaintiff's  condud  i  fince  the 
letter  of  the  30th  of  May,  as  the  Defendant  contended» 
was  a  refufal  to  truft  him  any  longer,  upon  the  Defend- 
ant's reprefentation,  with  the  Qioney  he  then  owed ;  or 
at  leaft  it  muft  be  prefumed,  fince  the  Plaintiff  had  after* 
P  p  a  wards 
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wards  truded  Tiung  furtheri  that  IToung  had  foand  othef 
means  to  fatisfy  him  of  his  credit.     Mansfield  C}.  kft 
9.  the  interpretation  of  the  letter  to  the  jury,  and  thej 

***'■'•  found  a  verdid  for  the  Plaintiff  for  84/.  only,  being  the 

ftim  dae  at  the  time  of  writing  this  letter. 

Beji  Serjt.  on  a  former  day,  had  obtained  a  rule  m^ 
So  let  afide  this  verdidl  and  enter  a  nonfuit,  upon  the 
ground,  that  either  the  Defendant's  liability  extended 
only  to  the  firft  parcel  of  goods  delivered,  or  at  moft,  it 
ceafed  on  the  3d  of  June^  when  a  new  credit,  he  faid, 
opened. 


Shepherd  Serjt.,  now  ihewed  canfe.  The  TcrdiA  is 
fight  in  law,  and  warranted  by  the  evidence.  A  cafe  may 
exift,  in  which  a  petfon  may  mean  to  leprefent  that 
credit  may  fafcly  be  given  for  a  particular  parcel  of 
goods ;  in  another  cafe  he  may  meanthat  general  credit 
is  to  be  given.  Which  of  thefe  was  the  cafe  here  is 
phin  from  the  converfiition  between  the  PlaintiflF  and 
Defendant  \  for  the  Plaintiff  told  him  it  was  not  fo  much 
die  payment  for  the  firft  parcel  of  goods,  aboat  which 
he  was  fblicitous,  as  it  was  the  clofing  of  the  acoooot. 
If  under  thefe  circumftancet  the  liability  were  to  be< 
fined  to  a  fingle  tranfadion,  it  would  facilitate  ( 
^uds,  and  give  a  Defendant  the  compkte  fucccb  of  his 
mifreprefentation  \  for  it  would  only  be  reqoifite  that  he 
liottid  fovnifli  money  for  the  firft  payment,  and  the  per* 
fen  trafted  would  be  enabled  to  obtain  goods  to  any  fuf« 
ther  amount.  But  the  evidence  hcve  proves  the  fnbjeQ 
<4f  enquiry  to  have  been,  whether  the  Plaintiff  naight 
open  an  account  with  T9ung\  and  go  on  dealing  with 
him  from  time  to  time.  Thus  would  the  matter  have 
ftoodbut  for  the  Plaintifa  f  '-\  and  upon  that  the 
queftion  arifes,  whether  it  m  :bat  he  would  not  any 
toDger  ttoft  TQtmg  at  aH  upoi         )efeadant't  Tcpfefem- 

atioB, 


^\:^^. 


Ill  THK  FoRTT-NINTR  YlAft  6P  GEf>RGE  HI.  5^1 

atiooj  or  that  he  would  not  truft  him  beyond  a  limited  1809* 

amount  upon  that  credit,  and  was  therefore  defirous  to 
receive  payment  for  the  good's  laft  fumifliad  ;  and  it  is 
clear  that  the  latter  is  the  true  meaning :  for  otherwife 
he  would  have  required  immediate  payment  for  the  fum 
then  due.  If  the  Plaintiff,  being  informed  that  he  might 
truft  this  perfon  to  the  amount  of  100/.,  fliould  entrui^ 
him  to  the  amount  of  iooo/*i  it  could  not  be  on  the  cre« 
dit  of  the  Defendant's  reprcfentation,  but  on  fome  other 
ground;. -but  here  it  appears,  that  after  he  had  r^uired 
inftant  payment  for  the  goods  bargained  for  on  the  30th  of 
May^  there  was  a  current  account  kept  open  as  to  the 
goods  previoufly  fold,  and  in  the  following  months  feveral 
payments  are  made  on  account,  to  keep  down  the  credit 
within  due  limits.  It  is  not  neoeflary  to  contend  that 
this  credit  could  laft  for  ever :  a  credit  may  cbntinue  fo 
many  years  that  it  would  be  abfurd  to  refer  it  to  the 
original  reprefentation  \  but  here  the  reprefentation  is 
made  in  Aprils  and  all  the  dealings  ceafe  in  November. 
There  was  pregnant  evidence  that  the  Defendant  re- 
ceived the  benefit  of  this  mifreprefentation.  The  De» 
fendant  contended  at  the  trial,  that  all  the  credit  be* 
yond  the  84/.  was  given  upon  fome  other  reprefenta* 
tion ;  and  if  the  jury  believed  that,  they  have  afted  pro- 
perly in  confining  the  PlaintifPs  damages  to  the  previous 
credit, 

Bifi  and  Vaughn  Serjts.  coniri.  To  enable  the  Plain* 
tlfF  to  fucceed  in  this  adion,  it  is  not  fufficient  for  him 
to  (hew  that  the  reprefentation  has  been  fraudulent,  nor 
is  it  fufficient  to  (hew  that  he  has  fuftained  damage,  but 
be  muft  Qiew  that  the  damage  has  been  fuftained  in  con<« 
fequence  of  the  fraud,  and  not  in  confequenee  of  his 
own  grofs  negligence.  Per  Croie  J.  Bailey  v.  Merreil, 
^  Buffi.  ^S't  ^h^'c  ^  carrier  received  a  cade  of  woad, 
vUb  an  aiTurance  that  it  weighed  8  cwt.,  and  it  in  faft 
P  p  3[  weighed 
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I  Sop.  weighed  20  cwt.  and  two  of  his  horfes  were  thereby 

~-    ^       killed  ;   and  it  was  held  he  (hould  not  recover  for  the 
Hutchinson  ' 

V.  deceiti  becaufe  it  was  his  duty  to  weigh  it  himfclf.    The 

proper  limitation  of  this  zStion  now  is,  that  if  a  trader 
immediately  gives  credit  on  the  reprefentation,  and  it  is 
falfe  with  the  knowledge  of  the  party  who  made  it,  be 
may  recover;  but  if  he  takes  time  to  enquire,  then,  and 
in  all  cafes,  fo  foon  as  he  has  other  means  and  opportu- 
nities to  fatisfy  himfclf  of  his  chapman's  chara£ler,  the 
author  of  that  reprefentation  is  difcharged.  Pajlej^. 
Freeman ^  3  Term  Rep.  64.  Lord  Kenyan  C.  J.  there  ap- 
proves the  dodrine  of  Croke  J.  It  cannot  be  contended 
that  this  warranty  is  to  be  perpetual,  and  if  not,  no  other 
limit  can  be  laid  down  than  to  conSne  it  to  the  Cagle 
tranfa£lion  upon  which  the  reference  is  made.  The 
circumftances  of  a  merchant  daily  fluduate;  and  it 
would  be  of  the  mod  dangerous  example  if  the  repre- 
fentation, intended  to  be  confined  to  one  tranfadioo, 
could  be  extended  into  a  perpetual  guaranty  of  his  fol- 
vency.  The  a^ion  has  never  yet  been  prefled  to  the 
extent  which  is  now  contended  for.  In  Pajley  v.  Freeman^ 
Tapp,  v.  Lee^  3  Bof.  W  PulL  370,  Eyre  v.  Dunsford^ 
1  Eqft^  324.,  and  all  the  modern  cafes  on  this  fubjed, 
the  liability  has  not  been  extended  beyond  the  firft  par- 
cel of  goods ;  and  the  principle  has  been  eftablifhed,  that 
where  the  FlaintiiF  has  other  opportunities  to  fatisfy 
himfelf,  he  muft  not  negle£l  them,  and  that  the  aQion  is 
only  maintainable  where  the  evidence  abfolutely  excludes 
the  negligence  of  the  party }  but  where  it  is  poflible 
that  negligence  (hould  be  the  caufe  of  the  lofs,  the  De- 
fendant is  abfolved  from  his  liability.  Thefe  goods 
were  evidently  furniflied,  not  on  the  credit  of  the  repre- 
fentation, but  on  the  credit  of  the  account  current; 
nor  is  there  a  trader  in  Londpn  who  will  not,  without 
any  enquiry,  enrruft  goods  to  the  amount  of  500/.  to  one 
who  has  purchafed  goods  to  the  amount  of  100/.  and 

paid 
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paid  for  them.     If  the  payments  were  made  on  the  ge-  1809* 

neral  acoount,  thcfc  very  goods  were  in  part  paid  for.        '    ~-     ^ 
It  would  be  unreafonable  that  the  PlaintiflF,  continuing  v. 

to  deal  wiih  Toung^  (hould  permit  him  always  to  remain  Bell. 

indebted  in  84A9  intending  to  refort  to  the  Defendant 
for  that  amount.  Thid  was  not,  however,  the  meaning  * 
of  his  letter,  the  intent  of  which  was,  that  either  their 
dealings  mud  ceafe,  or  he  mud  have  a  further  reference; 
and  Cnce  he  proceeded  to  deal  with  Toung^  it  i^  plain  he 
mud  have  had  a  further  foundation  for  giving  this  ex- 
tended credit.  In  the  cafe  of  Tapp  v.  Lee^  the  Court 
granted  a  new  trial  on  payment  of  cods;  becaufe,  though 
the  Defendant  had  clearly  been  guilty  of  a  fraud,  there 
was  reafon  to  fufpt£k  that  the  FiaintifF  himfelf  had  been 
too  eager  to  obtain  this  fort  of  fecurity,  and  had  praQifed 
a  tricl^  on  the  Defendant. 

Upon  the  motion  for  .the  rule  njfi^  Heath  J.  remarked, 
that  if  the  a£^ion  could  be  at  all  niaintained,  it  would  be 
very  inconvenient' to  limit  it  to  the.  goods  fird  fupplied  :  v 

for  he  had  feen  many  cafes  of  confpiracy  to  defraud 
tradefmen,  in  which  the  goods  fird  delivered  were  always 
pundually  paid  fur. 

Maksfibld  C.  J.  obfervcd,  that  this  was  a  new  ac-*  ^ 
tion,  and  went  further  than  any  cafe  hitherto  decided  | 
and  that  the  effed  of  the  evidence  was  to  (hew  a  treaty 
for  entering  into  an  account  with  this  man  as  a  general 
cudomer,  and  not  an  inquiry  dire£led  merely  to  the  pay- 
ment for  one  parcel  of  goods.    .  ^ 

Cur.  adv.  vuA. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Court. 

One  point,  on  which  I  had  doubts  at  thp  trial,  has 

iince  been  fully  conGdered  ;  namely,  whether  the  credit 

Biven  on  a  reprefentation  of  charaAer  is  to  be  confined 

P  p  4  IQ 


HUTCHINSOK 
V. 
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to  the  fifft  parcel  of  goods.     I  have  always  doubted  of 
the  utility  of  entertaining  fuch  actions  as  have  been  fop- 
ported  in  the  hte  cafes  of  this  fort>  becaufe  they  have 
Bell.  j^g  cStA  of  en^ibling  a  roan  to  do  that  indirefilys  which 

the  ftatute  of  frauds  exprefsly  forbids  to  be  done  in  dircft 
termS|  to  guarantee  the  debt  of  another.    Nothing  could 
be  more  difhoneft  than  the  Defendant's  conduA  refped- 
ing  Youftg  :  he  knew  him  to  be  infoWent,  yet  he  rcprc- 
fented  him  as  thriving  and  flourifiiing ;  he  ftatsd  as  a 
proof  of  it,  that  he  had  bought  the  leafe  of  his  houfe, 
although  he  knew  that  he  had  borrowed  the  money  to 
buy  It,  of  which  he  had  bimfelf  lent  him  140/.    There 
is  much  weight  in  the  evidence  of  the  witneft  who  Hated, 
that  the  Plaintiff  ezprefled  his  apprehenfion  of  the  great 
difficulty  of  clofing  zx\  account  once  opened  \  and  con* 
fidering  that^  I  thinic  it  is  reafonable  to  make  H^t  De^ 
fendant  anfwerable  for  (he  credit  given  to  Tiung  on  the 
faith  of  that  reprefentation,  provided  it  be  not  carried 
to  an  unreafonable  extept,  ^pd  be  confiqcd  to  a  reafon-, 
able  time.    The  letter  is  important|  and  I  think  the  jury 
have  ppt  the  right  fenfe  on  it.     I  left  it  to  the  jury  to 
fay  whether  it  meant  more  than  thi$|  not  that  the  Plain- 
tiff would  no  lohger  truft  ]p)uftg  with  the  fqm  then  due, 
but  that  he  would  not  give  him  credit  for  a  greater  fum 
than  was  then  due;  and  the  jury  put  the  latter  fenfe  on 
it.     Two  fums  of  money  are  afterwards  paid,  one  14 
Julyt  the  other  in  September,     Neither  is  paid  fpecIficaJly 
on  account  of  this  debt  of  84/.,  but  on  the  general  ac- 
count.     And  where  a  perfon  pays  money,  not  fpecifjing 
on  ^h^t  account  it  is  paid,  it  is  in  the  power  of  the  perfon 
who  receives  it  to  apply  it  to  whatever  account  he  pleafes: 
therefore  the  Plaintiff  is  entitled  to  apply  thefe  payments 
to  the   goods  laft  delivered:  confequently  the  verdifi 
found  at  the. trial  is  right,  and  the  rule  for  entering  a 
nonfuit  muft  be 

Pifcbaxged. 
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n^HE  Court  dcfired  that  for  the  future  it  might  be         May  f^. 

undcrftood  as  a  general  rule  of  praftlce,  That  no      Motions  to  put 

rt,         .  ,  , ,   ,  .      ,  .  -  cfftnals  mud  be 

motion  to  put  oft  a  trial  v  ould  be  entertained  at  njfi  ^^^^  -^^  ^^^^^ 

prius^  when  the  motion  could  be  made  in  banki  in  term  when  they  can, 

jiniC.  DOt  at  niji  friut* 


Parkin  V.  Scott.  Ma3i%. 

YENS  Serjt  had  on  a  former  day  obtained  a  rule  njjl     If  aPlaintiif 

that  all  proceedings  in  this  caufe  might  be  ftaid  until  difcontiiuc  an 

the  fiftli  day  of  the  term  next  after  the  trial  of  the  caufe  ^^^°"  ^^^'^  *" 

another  court  by 
of  Parkin  v.  Grieves^  then  pending  in  the  Court  of  King*s  ^  confoHdation 

Bench.     The  PlaintiiT  had  commenced  an  a£tion  in  that  rulci  and  com* 

pourt  againft  the  prefent  Defendant  on  a  policy  of  infu-  m^ncc «"  a^wn 
,  ,  ,-  ,.  .ft^.  againft  the  fame 

rancc,  and  another  on  the  lame  policy /again  it  Grin;//.  Defendant  for  the 

The  proceedings  in  the  former  were  ftayed  by  a  confo-  fame  caufe  in  tbii 

lidation  rule,  until  the  latter  fliould  be  tried;  and  after  court. the  Court 

iflue  joined  in  the  latter,  and  while  it  was  in  courfe  to  ccedings  until 

{>e  fet  down  to  be  tried  at  the  Sittings  after  the  prefent  after  the  trial  of 

term,  the  Plaintiff  difcontinued  his  adion  in  the  King's  ^^^  '*"^  «««*' 

tioned  in  the. 
^ench  againft  Scctt,  aii4  cominenced  the  prefeitf  aAion  in  confolidation 

this' court.  role* 

Sbfphenf  Ser]L  Q^ewed  caufe.  If  this  conduA  be  anjr 
contempt  of  the  order  of  the  Court  of  Kin^s  Bench,  it  is 
for  that  pourt  to  notiqe  it.  But  it  would  be  competent 
fo  contend,  even  in  that  court,  that  it  is  perfe£lly  open 
fo  the  Plaintiff  to  difcontinue  there,  an4  to  choofe  what 
pther  juTifdiiSlion  he  will.  H^  has  in  faft  taken  this 
ineafure,  becaufe  his  witneffes  are  going  abroad,  and  be 
faif  m  es)rlier  f  rofpe€|  of  trying  the  caufe  ip  thi#  court. 
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Lens  Serjt.  contrh.  The  Court  will  take  care,  not  only 
that  the  PlaintiflF  does  not  violate  the  letter  of  the  con- 
folidation  rule,  but  that  he  Oiall  not  bj  any  coutrivaoce 
attain  the  fame  end. 

The  Court  admitted,  that  in  general  it  was  competent 
for  a  Plaintiff  to  fue  in  one  court,,  although  adions  were 
pending  on  the  fame  fubjed  in  another  i  but  that  in  the 
prefcnt  cafe  there  could  be  no  other  objeA  in  view  than 
vexation,  fince  the  Plaintiff  could  have  no  reafonabk 
.  hope  to  obtain  an  earlier  trial  in  this  court  than  in  the 
King^s  Bench.  And  therefore,  though  it  was  true  that 
nothing  was  exprefsly  faid  in  the  confolidation  rule  about 
fuing  in  the  Court  of  Common  PleaSf  the  rule  would  be 
nugatory  if  it  were  not  to  prevent  the  Plaintiff  from 
fuing  in  any  other  court.  That  mud  have  been  in- 
tended, and  therefore  the  prefent  rule  mull  be  made 

Abfolute« 


/^^, 


^^^ 


i»» 


Caswell  t;.  Coarb. 


Upon  the  ^HIS  was  an  afiioh  upon  the  warranty  of  a  borfe, 

breach  of  the  ^  f^, j  ^y  the  Defendant  to  the  Plaintiff  for  the  fum  of 
warranty  of  a  ,'%•▼,        .  ,     *.    i  .  *.  •      «.    .  r 

horfe  ifthchorfe  ^°''     ^P^^  the  trial  of  this  caufe  at  the  Sittings  after- 

is  returned,  the  laft  Hilary  term,  at  Guildhall^  before  Mansfield  C.  J.,  the 
mcafure  of  da-  warranty  and  unfoundnefs  were  proved  %  no  tender  had 
paid  for  him.        ^^^  made  of  returning  the  horfc  to  any  perfon  who 

If  the  borfe  is    could  be  identified  with  the  Defendant  as  his  agent, 
not  returned,  the  Whereupon  Cochll  Serjt.  contended,  that  .the  Plaintiff 
mrcs'is^the^dif.  ^®^**  recover  nothing  for  the  keep  of  the  horfe*,  and 
fcrcnce  between 
his  real  value  and  the  price  given. 

If  the  hnrfe  is  not  tendered  to  the  Defendant*  the  Plaintiff  can  recover  so  da* 
mages  for  the  expence  of  his  keep. 

that 
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that  if  the  Plaintiff  took  the  20/.  the  horfe  muft  be  re"  1809. 

turned.  Befi  Serjt.|  on  the  other  hand,  contended,  that  the 
Defendant  was  not  entitled  to  a  return  of  the  horfe,  un- 
lefs  he  paid  for  his  keep  in  the  interim.  Mansfield  C.  J* 
diredied  the  jury,  that  if  the  horfe  was  returned  to  the 
Defendant,  the  price  of  the  horfe  ought  to  be  given :  if 
the  horfe  was  kept,  the  verdi&  ought  to  be  for  the  dif- 
ference between  the  value  and  the  price.  The  jury, 
contrary  to  this  dirediion,  found  their  verdid  for  the 
Plaintiff  with  30/.  10/.  damages,  being  20/.  for  the  horfe, 
and  10  guineas  for  its  keep.  CwMl  in  this  term  ob- 
tained a  rule  n^'to  fei  aGde'  the  vcrdi£l  and  have  a  new 
trial  \  upon  this  application,  it  appeared  that  the  horfe 
had  ftood,.both  before  the  commencement  of  the  aSion, 
and  fince  the  trial,  at  a  livery  ftable,  the  keeper  of  which 
would  not  deliver  up  the  horfe,  unlcfs  paid  for  his  keep ; 
but  that  immediately  after  the  trial  the  Plaintiff  had  given 
the  Defendant's  attorney  notice  that  the  horfe  was  there, 
and  that  he  might  go  and  take  it  there,  but  not  accom- 
panying the  notice  with  any  offer  to  pay  for  its  keep. 

Befi  now  (hewed  caufe.  The  Plaintiff  does  not  pro- 
ceed upon  a  diffolution  of  the  contra£l,  but  he  contends 
that  the  expence  of  the  keep  of  the  horfe  is  one  of  the 
confequences  of  the  breach  of  the  contract.  He  aHb 
relied  on  the  notice  given  immediately  after  the  trial. 
He  again  offered  that  the  Defendant  might  take  the 
horfe. 

CoclelU  contra.  That  will  not  do :  the  horfe  muft  be 
delivered  to  the  Defendant* 

Mansfield  C.  J.  The  contra£l  being  broken,  the 
Defendant  muft  give  back  the  money,  and  the  Plaintiff 
muft  return  the  horfe ;  but  unlefs  the  Plaintiff  has  pre- 
yioufly  tendered  bim^  he  cannot  recover  for  the  keep  § 

becaufe 
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becaufe  it  was  not  the  Defendant's  fault  that  the  Plaiotiff 
kept  him.  When  the  warranty  was  broken,  the  Plaintiff 
might  inftantly  have  fold  the  horfe  for  what  he  could  get, 
and  might  have  recovered  the  refidue  of  the  price  in  da- 
mages. All  that  can  now  be  done,  is  to  reduce  the 
damages  to  20/.,  and  to  let  the  horfe  be  re-delivered. 

Lawrbnce  J.  ff  the  Plaintiff  buys  the  horfe,  it  is 
his  own,  and  he  mud  keep  his  own  horfe  as  long  as  he 
has  it. 

Rule  abfolute  to  reduce  the  verdi£l  to  20/., 
the  Pla^intiff  undertaking  to  deliver  back 
the  horfe  free  of  any  expcnces  for  its 
keep. 


May  iz.  BOWCHER    V*  NoiDSTROM. 

If  one  of  a         ^PH  IS  was  an  a£lion  of  trefpafs,  brought  by  the  Flain- 
(hip's  crew  docs      ^    ^jg-^  ^y^  ^^^  ^^^^^  of  3  ^cfl-^j  ^^x\^^  ^^e  Providence, 

a  wilful  adl  of  .      r,       %         -mm.     r  %  1  n  <-»>.i«/i- 

injury  to  another  ^g^^^^  ^^  Defendant,  who  was  matter  of  a  Swedi/bQuf 
ihip,  without  any  lying  in  the  river,  to  recover  a  compenfation  for  the  da- 
dircaion  from  or  mage  which  the  Plaintiff  had  fuftained  by  the  cutting 
privity  of  the  away  of  part  of  his  mainfail  by  a  perfon  on  board  the 
Mono?b^^mafn^  Defendant's  Qiip.  The  Defendant  pleided  the  general 
.tained  againft  the  ^^uc.  Upon  the  trial  of  this  caufe  at  Guildbal/,  at  the 
matter,  although  Sittings  after  l^ft  Hilary  term,  before  Mansfield  C.  J.  it 
he  was  on  board  appeared  that  whUe  the  Plaintiff  was  endeavouring  to 
The  matter  of  ^^^^  ^^^  ^tStl  between  the  Defendants  (hip,  which  lay 
a  ftiip  is  notxlif-  at  anchor,  and  another,  he  fell  athwart  the  hawfe  of  the 
charged  of  his  Defendant's  (hip,  the  gib  boom  of  which  went  through  the 
thc^aas  oVhls  ^^  ^^^^^^"^^ '»  mainfail.  After  his  veffcl  had  been  enunglcd 
crew,  although 

done  under  the  dire^on  of  a  pilot,  who,  by  the  regulations  of  a  f^atutCi  foperiedes 
the  matter  for  the  time  in  the  governmeat  of  bis  ihi^« 


BOWCHER 
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in  this  way  for  half  an  hour,  a  pilot  who  wa8  on  board, 
and  had  the  care  of  the  Defendant's  (hip,  gave  directions 
to  one  of  the  crew  to  cut  away ;  and  the  man  to  whom 
he  gave  the  dircaion,  immediately  cut  five  or  fix  clews  No'dstrom. 
of  the  Plaintiffs  *s  mainfail,  and  part  of  his  boom.  The 
Defendant's  (hip  was  in  no  danger,  and  it  was  probable 
that  the  Plaintiff  could,  without  this  operation,  have  ex- 
tricated his  veflel  in  the  fpace  of  another  hour.  The  De- 
fendant was  at  that  time  on  board,  but  he  was  afleep  in 
his  bed,  and  gave  no  orders  throughout  the  whole  tranf  • 
a£lioD*  With  refpe£l  to  the  captain's  liability,  Mans^ 
field  C.  J.  was  of  opinion,  that  although  there  was  a  pilot 
on  board,  the  pilot  does  not  reprefent  the  (hip,  and  that 
the  mailer  was  dill  anfwerable  for  every  trefpafs.  The 
}ttry  found  a  verdi£l  for  the  Flaintifil 

Vaughan  Serjt.  had,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nifi  to  fet  afide  the  verdid,  and  have  a  new* 
trial,  upon  two  objeQions.  i.  That  the  a£lion  ought  to 
have  been  brought  againS  the  pilot,  not  againft  the  cap- 
tain; becaufe  the  ftat.  3  G,  i.  r.  13.,  which  compels  the 
captain  to  take  on  board  a  pilot  in  order  to  come  up  the 
Thames^  and  fuperfedes  his  authority  while  the  pilot  re- 
mains on  board,  there|>y  alfo  takes  oflF  the  captain's  re- 
fponfibility  for  a^s  done  during  that  time.  2.  That  the 
action  ought  to  have  been  cafe,  and  not  trefpafs.  Hugget 
V.  Mentgomeryy  2 New  Rep.  446.  [Lawrence  J,  men- 
tioned, witlv  relation  to  the  firft  point,  the  cafe  of  an 
a£kion  brought  againft  the  captain  of  the  Rujeli  man  of 
war,  for  running  down  the  London  Eaji  Indiaman.  The 
captain  was  fleeping  in  his  cabin ;  the  lieutenant  of  the 
watch  had  the  command  of  the  (hip;  and  it  was  Urged 
that  the  captain  was  not  liable  for  this  misfortune,  inaf- 
much  as  the  lieutenant  was  not  his  fervant,  being  put  in 
by  the  Admiralty:  but  the  objeClion  did  not  prevail,  and 
be  was  held  liable.j 

Shepherd 
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T809. 

BoWCHER. 

V. 

KOIDSTHOM^ 


Shtpherd  Serjt.  now  {hewed  caufe.  An  aflion  upon 
the  cafe  could  not  have  been  maintained  here,  for  this 
was  not  an  a£l  of  negligence,  but  a  wilful  cutting :  tref- 
pafe,  therefore,  is  the  right  a£lion ;  and  if  the  Defendant 
relied  upon  any  foppofed  neceflStj  for  cutting  awaj  the 
fail^  he  ought  to  have  pleaded  it  in  juftification.  In  the 
cafe  of  a  (herifF)  trefpafs  lies  againft  him  for  the  act  of 
his  bailiff. 

Vaughan^  contra. 

The  Court  held  that  as  it  did  not  appear  that  the  cap- 
tain had  done  any  zQt  in  this  cafe,  the  rule  to  enter  a 

noo-fuit  mud  be  made 

Abfolttte. 


Mas  «5i 

InafumpfitfQr 
vfe  and  occupa. 
tioDy  it  is  not  ne- 
ccflary  to  ftatc  in 
what  parifti  the 
preixiifes  arc 
iituated. 

And  if  the  pa- 
ri fli  is  defcribed 
byawroni^name, 
it  18  immaterial. 

At  leaft  if  it  be 
defcribed  by  a 
name  generally 
known,  and 
which  could  not 
therefore  midead 
the  Defendant. 


KiRTLAND  V.  PoUNSf  TT. 

^HE  Plaintiff  declared  upon  the  ufe  and  occupation 
of  a  houfe  in  the  parifli  of  Lambeth.  Upon  the 
trial  of  this  caufe,  at  the  Sittings  for  Middle/ex^  after  the 
lad  Hilary  term,  it  was  proved  that  the  name  of  the  pa- 
ri(h  was  St.  Mary^  Lambeth^  and  this  variance  being  con- 
fidered  as  fatal,  the  PlaiotiiF  was  nonfuitcd. 

Shepherd  Serjt.  having*  in  this  term  bbtaiacd  a  rule  nlfi 
to  ftt  afide  the  nonfuiti  and  have  a  new  trial, 

Beft  and  Onjloxo^  Serjts.,  {hewed  caufe.  They  were 
prepared  with  many  affidavits  to  prove  that  the  right 
name  of  the  partfh  was  S/.  Mary  ^Lambeth.  It  is  true 
thifk  in  I  Bof.  225.  Burbidge  v.  James^  which  was  an 
aAion  for  a  nufance  done  to  a  houfe  alleged  to  be  in 
Sbeernefs :  the  houfe  appeared  to  be  in  the  diftrift  of 
p  Sbeernefs^ 
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Skeernefs^  but  not  in  the  parifli  of  Sheernefs  j  and  it  was 
held  fufficient  to  fatisfy  the  defcription :  but  it  has  al- 
ways been  the  opinion  of  the  profeflion  that  in  the  adion 
for  ufe  and  occupation,  as  much  certainty  is  necefiary  in 
the  defcription  of  the  premifes,  as  in  trefpafs.  The  de« 
claration  dates  the  premifes  to  be  in  the  pariQi  of  Lam* 
keth:  now  the  nanne  of  a  pari(h  is  always  taken  from 
the  parifh  charcfi,  and  the  pariih  church  is  named  St* 
Mary,  Lambeth.  In  Frith  v.  Groy^  4  T.  22.  561.  ».  the 
defcription  of  the  county  in  which  Barnet  common  was 
Ctuated,  was  mere  furplufage ;  but  in  the  a6)ion  for  ufe 
and  occupation  it  is  always  nccefTary  to  date  the  parifli : 
it  has  been  the  uniform  pradiccj  and  undoubtedly  there 
is  fome  good  reafon  for  it« 


1809. 

KlRTLANB 

V. 
P0V1ISSTT« 


Shepherd  Serjt.,  contrh.  In  feveral  local  aSs  of  parlia- 
ment this  parifli  is  called  the  part(h  of  Lambeth ;  and 
where  a  parifli  is  known  as  well  by  one  name  as  another, 
it  is  fufficient  to  call  it  by  cither. 

Mansfield  C.  J.  The  queflion  is,  whether  in  this 
cafe  we  fliall  relax  that  which  is  a  well  known,  but  in- 
convenient, rule,  that  in  the  a6lion  for  ufe  and  occupa- 
tion the  Plaintiff  fliall  defignatc  the  parifli  in  which  the 
houfe  is  fituated,  by  its  right  name  i  This  cafe  fteers 
clear  of  that  clafs  of  cafes  m'here  there  is  a  wrong  name 
given,  which  might  miflead  the  JDefendant.  The  name 
ol  Lambeth  is  mu^h  better  known  than  that  of  Sr.  Mary^ 
Lambeth  i  and  the  queflion  is,  whether  it  be  not  fuffi- 
cient lo  call  it  by  that  name,  by  which  all  mankind 
call  it» 


Lawrence  J.     As  to  the  neceffity  of  alleging  the 
parifli  in  which  the  premifcs  are  fituated,  in  6  Eajl^  Z^fT 
King  V.  Frafer^  it  is  decided,  that  in  the  a£lion  for  ufe 
ftnd  occupation  it  is  not  necciTiry  to  name  the  parifli. 

In 
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In««n  iflion  apoo  the  cafe,  brought  by  Dr.  Liigi^  pteE<^ 
dent  of  the  college  of  phyficians,  againit  the  Defeadant 
for  praAiling  as  a  phy'fician  withio  feven  miles  of  Lon* 
PovMSETT.  jffn,  without  licencc,  to  wit,  in  the  parifli  of  St.  George 
in  the  Eqfi :  it  appeared  the  name  of  the  parifli  was  St. 
Georges :  and  the  variance  was  held  immaterial. 

Rule  abfolttte. 


KiRTLAKP 


Hay  X5.  ToPHAM  v.  BradBICK. 

If  goods  are  HPH  E  declaration  in  this  cafe  dated,  that  in  the  lifetime 
configned  loa  ^  ^f  William  Cox,  Gnce  dcccafcd,  who  in  his  lifetime 
commiffion,  ths"  ^»«  *  P*'^"^'  ^""'^  *^  Defendant,  to  wit,  in  Juguft 
law  will  raife  a  I795i  i^  confideration  that  the  Plaintiffs,  at  the  requeft 
contrad  to  ac«  of  Cox  and  the  Defendant^  had  configned  and  delivered 
count  for  fuch  as  ^^  ^y^^^  ^^^^^^^  g^^j^  ^^  be  by  them  fold  and  dlfpofcd 
are  fold»  to  pay       ^    ^  .         i     tm  •    '/r.  r 

over  the  pro-        ^'J  '®'  *^^  ^^  ^"^  Flaintiff 's  account,  for  certam  com- 

ceeds,  and  to  re-  miflion ;  Cox  and  the  Defendant  undertook  to  render  to 

deliver  the  rcfi-  ^^^  Plaintiffs  a  jud  account  of  the  fale  of  fuch  of  the 

jr        >     '  goods  as  fliould  be  fold  and  difpofed  of,  and  to  pay  over 

And  an  adion  the  proceeds  thereof,  and  alfo  to  return  to  them  fuch  of 

does  not  lie  the  goods  as  Ihould  remain  unfold  and  undifpofcd  of, 

againahimfor  ^  ^y^^^  ^.  q^^  and  the  Defendant,  fliould  be  thereto 
not  accounting,  '*  '      , 

till  after  a  de-  afterwards  requefted  :  the  declaration  then  averred  a  re«< 

mandmadeof  an  queft  made  to  the  Defendant  fince  the  death  of  Cox,  to 

**^°""*\       u     wit,  in  Jpril  1808,  and  a  refufal.     The   Defendant 

Therefore  the  ^ 

ftatute  of  Hmita-  plca<icd,  I.  The  general  iffiie.  2.  That  the  a£tion  did  ooC 

tions  runs  only      accrue  within  fix  years.     Upon  the  trial  of  the  caufe  at 

from  the  time  of  Guildhall,  at  the  Sittings  after  laa  Hilary  term,  before 
a  demand  made. 

After  a  reafonable  tin>e  elapfed,  a  jury  might  prefame  that  the  conlignor  had 
made  a  demand,  ai^  that  the  fa6^or  had  accounted. 

And  14  years  would  be  a  fufficient  time  for  fuch  a  prcfumptiov* ' 

If  it  were  not  rebutted  by  circumHances. 

Mansjuld 
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Mansfield  C  J.,  thc**inamtiff  proved  the  confignmcnt  to  1809. 

have  been  made  at  the  time  ftatcd  in  the  declaration,       \j  -^  -^ 
with  an  invoice,  in  which  Cox  and  the  Defendant  were  9. 

made  debtors  for  91/.,  the  amount  of  the  goods,  but  Braddxck* 
there  was  no  proof  of  any  fpecial  contra£l  as  t<r  the 
terms  of  the  commiflion.  It  was  alfo  proved  that  TTood^ 
another  creditor,  who  had  made  fimilar  confignments  in 
1795,  had  in  iSoi  applied  to  Braddlck  for  payment  of 
his  debt,  and  had  then  received  for  anfwer  that  he  could 
get  no  account  from  CoiCy  but  that  when  he  did  he  would 
diflblve  the  partner(hip  and  pay  the  creditors.  The 
partnerfhip  wasdiflblved  in  1802,  and  C^^cdied  in  1804. 
In  April  1808,  the  Plaintiffs  applied  by  letter  to  the  De- 
fendant'for  an  account  of  the  fales,  and  payment  of  the 
proceeds,  and  for  re- delivery  of  fuch  part  of  the  goods^ 
if  any,  as  might  be  yet  undifpofed  of.  To  this  letter 
the  Defendant  returned  no  anfwer,  and  there  was  no 
proof  that  he  had  in  any  manner  admitted  his  liabilitj 
within  the  laft  fix  years.  Vaugban  S<^jt.,  for  the  De« 
fendant,  contended,  that  it  ought  to  be  prefumed  from 
the  lapfe  of  15  years  fince  the  delivery  of  the  goodsj 
that  tbe  Plaintiff'  had  made  a  demand  at  fome  time  be« 
fore,  and  that  the  Defendant  had  accounted.  The  jury, 
under  the  dire£tion  of  Mansfield  C.  J.,  who  thought  that 
the  caufe  of  a£lion  was  not  complete  till  a  demand  made^ 
found  a  verdid  for  the  Plaintiff. 

Vaughafiy  in  this  term,  obtained  a  rule  nlfi  to  fet  afide 
the  verdift  and  enter  a  nonfuit,  on  the  fame  objections 
which  he  had  made  at  the  trial. 

Shepherd  and  Befty  Serjts.,  now  (hewed  caufe.  The 
words  of  the  ftatute  of  limitations  are,  <*  within  fix  years 
'<  next  after  the  caufe  of  a£tion.''  That  mud  mean  a 
clear  and  complete  caufe  of  a£iion.  THis  caufe  of  adion 
was  not  complete  till  long  within  fix  years  before  the 

Vol.  I.  Q^q  cony 
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commencement  of  the  fuit.    It  might  1 
ficult  to  faj  at  what  time  the  Plaintiff 
V.  remptorilj  to  demand  an  account:  tl 

^HAnwcK.      j^  ^jjft  j^  ^jji^ij,  ^  rcafonable  time  5  \ 

riod  arrives,  the  Plaintiff  mud  mark  it 
pwn,  by  a  requeft  to  account.     If  a  r 
upon  fome  particular  eventj  as  the  deli 
or  the  arrival  of  a  pay-daj  fixed  by  (b 
mand  is  neccffary»  and  in  that  cafe 
operate  from  the  time  fixed :  but  thii 
that  the  Defendant  will,  within  a  gii 
when  can  it  be  faid  that  this  Plain 
right  of  aAion  ?  Certainly  not  upon 
of  the  goods.      And  if  not  then,  1 
to  be  aOigned  from  which  the  fix  yeai 
It  was  neceffary  that  the  Plaintiff  fli 
count,  before  he  could  fue  for  the  ! 
he  could  not  maintain  this  aAion 
his  declaration   the  demand  of  an 
which  is  material  tp  be  averred,  i 
proved ;  and  if  he  had  fued  withoi 
quefti  the  want  of  it  would  have  f 
The  caufe  of  adion,  therefore,  is 
the  time  of  the  demand.  In  i  BL 1 
Lord  Mansfield  C.J.  held  that  the 
runs  only  from  the  time  of  a  co 
not  from  the  time  of  the  promife : 
it  can  he  (hewn  that  the  Plaintiff 
account  more  than  fix  years  befo 
of  this  fuit,  the  ftatute  of  limits 
the  Defendant.    The  requeft  m 
made  on  account  of  thcfe  goods. 

Vaughan  Serjt,  contrh.     Thf"' 
dcnce  of  the  contra£l  dated  in  t 
evidence  waS|  that  other  perfoni 
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Braddick  on  thefe  terms.  But  fuppofing  the  contrail; 
proved,  more  than  fix  years  hare  elapred  finee  the  caufe 
of  adion  was  complete:  for  the  Defendant  proraifed 
generally  that  he  would  pay  all  the  partnerflrip  debts 
upon  the  diflblation  of  the  partnerlhip.  That  erent 
took  place  in  1802,  and^  the  caufe  of  adion  became 
complete  upon  that  contingency  happening,  Gnce  which 
more  than  fix  years  have  elapfed.  According  to  the 
Plaintiff's  argument,  thirty  or  fifty  years  wonld  not  ^ 
away  the  caufe  of  adion.  But  the  law  requires  that  at 
an  events  the  goods  muft  be  either  fold  or  returned 
within  a  reafonable  time,  and  as  fo  many  years  have 
elapfed,  it  ought  to  have  been  left  to  the  jury  to  prefume 
whether  a  demand  had  no»  been  made  before.  In  i  8alk^ 
421.  Gran  v.  Revett^  Lord  Holi  faid  that  the  ftatute  ol 
limitations,  upon  which  the  fecurity  of  all  men  depends^ 
was  to  be  favoured.  Prefumptions  ought,  therefore,  to 
be  raifed  in  favour  of  it ;  and  as  it  is  a  remedial  flatnte, 
it  ought  to  be  liberally  conftrued*  If  a  promiflbt y  note 
is  made  payable  on  demand,  a  previous  demand  is  not 
neceflary :  tbo  commencement  of  the  adion  is  a  fuffi- 
cient  demand.  12  Mod.  444.  Cotlim  r.  Benning,  Ac 
Court  held  that  if  the  promife  were  for  a  collateral  tbtng, 
which  w6uld  create  no  debt  till  demand,  it  might  be  ne- 
ceflary for  the  Defendant  to  plead  that  he  had  not  pro* 
mifed  within  fix  years  after  demand  madej  but  there  it 
was  an  indeUtatus  ajfumpfiu  which  (hewed  a  debt  at  the 
time  of  the  promife,  and,  therefore,  a  plea  xAtwi  ajfump^ 

Jit  infra  fix  anffet  was  good.    The  cafe  cited  from  Black* 

J199H  is  not  applicaUe. 


l«o9^ 

Tot HAM 

BaaaOicx. 


.    Mansfirld  C.  J.    It  would  be  too  much  to  fay  that 
we  could  find  a  period,  which  muft  be  between  iSot  . 
and  the  prefent  time,  when  the  Plaintiff  could  have 
brought  an  aAioa :  the  Defendant's  own  cafe  proves  that 
Q^q  a  the 


^^S  .  dASES  IN  EASTER  TERM'^ 

li^        the  PlalntifF  was  to  do  a  collateral  thiagj  and  that  c9^ 
^    ^    10     zSdon  lay  till  demand.      How  and  when  was  the  dfi- 
9.  mand  to  be  made?    The  oiHy  perfon  who*  could biov 

BftAQUicjc.      the  ftate  of  the  conGgnment,  had  neglc£ied,  accoiding  to 
the  Defendant's  own  {latement^  to  render  any  acccmotr 
'  up  to  the  year  1801.     In  that  year,  JToBd,  who  ftoodin 
the  fame  predicamentj  though  not  in  the  fame  coatn&, 
with  the  Plaintiff,  made  a  demand,  not  witk  any  view  to 
found  this  a£lion ;  and  the  Defendant  then  faid  he  couM 
get  no  account  from  Cox,     If  Cox  had  then  rendered  do 
account  of  the  goods  of  ff^ood  and  others,  there  was  Uttle 
ground  for  the  jury  to  prefume  that  he  had  rendered 
any  account  of  the  Plaintiff's  goods,    ff^ood  waited  three 
or  four  years  before  he  fiied  {a),  with  the  hope  that  tbe 
Defendant  might  receive  an  account  from  Cox*    Wby 
then  are  we  to  fir  on  any  particular  period  after  18011 
and  before  this  aQion  brought,  at  which  we  may  pre^ 
fume  that  the  Defendant  did  account?    Or  why  arc 
we  to  prefume  that  an  earlier  demand  was  made  by  tbe 
Plaintiff,  when  it  appears  that  none  was*  made  by  the 
other  creditors?   And  the  cafe  in  iTrMod.  fliewi  there 
mud  be  a  demand  made.    There  is  no  ground,  there- 
fore, to  diredl  a  jury  to  prefume  that  any  account  hii 
been  rendered,  nor  would  they  haver  prefumed  it  if  tbey 
had  been  fo  dire^ed ;  for  ftrong  evidence  was  gir^ 
againft  it,  by  the  Defendant's  ai^gnbg  the  reafons  wh; 
he  had  not  accounted. 

Hsi^TH  J.  was  of  the  fame  opinion.     In  onfo>7 

^cafes  it  might  be  prefumed,  from  length  of  time,  that  the 

confignee  had  accounted.     But  a  demand  muft  be  either 

proved  or  prefumed,  in  order  to  give  the  Plaintiff  a  canfe 

af  a£lion  ;   and  what  reafon  bad  either  my  lord  or  tbe 

(a)  AnU^  104.  Wood  v.  Braddlch 


«»  THE  PoRTT-KlNTH  STeAR  OF   GTlOltGE  III.  577 


TOPHAM 


^ury  to  prefume  a  demand  in  this  cafe  ?    The  only  pro«  iSop. 

'bable  prefumption  was,  that  the  parties  had  accounted, 

and  the  circumdances  difprovcd  that.  '"V. 

BaADDICK. 

Lawrbhcb  J.'  The  a£^ion  would  not  lie  at. the  esl  .*t  '  \ 
of  a  week  from  the  deliveryof  the  goods :  tjiis  is  not  like 
l;he  cafe  of  money  lent,  which  is  recoverable  the  next 
week.  The  goods  were  not  delivered  to  be  accounted 
lor  on^the  next  day ;  they  were  to  go  to  a  diftant  country  . .  ••^•k  •  t 
to  be  difpofed  of,  and  confidera^le  time  mufl.  be  allowed 
for  their  arrival  there,  for  their  faie,  and  for  the  return 
of  the  account.  I  remember  an  adion  of  trover  between 
jLocd  Bute  and  Mr.  Wortley  Montague^  for  furnitXire  left 
for  many  years  in  a  manfion-houfe.  The  -ftatute  of 
limitation6  was  fet  up ;  but  the  demand  :and  refuftri 
proved  were  of  recoit  date,  and  >the. Plaintiff  recovered. 
There,  no  demand  and  refufal  were  prefumed  to  have 
been  made  at  any  time  before,  for  the  poffeffion  was  ill 
its  commenpement  a  le^al  poffeffion. 

Chambrs  J.  concurred.  It  is  perfe£Hy  clear  from 
the  cafe  cited  by  Faughan^  that  the  ftatute  could  not  run 
from  the  beginning  of  the  contra£t.  The  fpace  of  four- 
teen years  might  have  given  ground  fer  an  inference  that 
all  had  been  fully  accounted  for  and  paid :  for  by  an  ac- 
count, I  think,  is  meant,  not  a  piece  of  paper,  but  pay-  ^ 
ment.  But  there  is  evidence  that  the  Def^dant  had 
complained  that  Cox  had  not  remitted  the  proceeds,  or 
xendered  any  account,  which  repelled  the  prefumption. 
The  Plaintiff,  therefore^  is  entitled  to  his  yerdi£l,  aod  the 
f»\t  muft  be 

Difcbaigodf 
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(IN  THE  EXCHEqUER.CHAMBER.) 

Majt%.        OooDRioKTy  on  the  feveral  Demifes  of  Liver* 
SAOE  Fowler  £fq.  and  Robert  Burton  Efq., 

i;.GE0RGEF0R£ST£REfq.andJAM£sCLAyT0N. 

If  tn  cftate,  HP  HIS  wi$  a  writ  of  error,  brought  to  rcTerfe  a  jndg* 
which  is  turned  -I  meot  of  the  Court  of  KiRg's  Bench,  gif  en  in  this  cjca* 
^  bv^afine  cao  aAentupoBtfpecialverdid.  Thefubftanceof-fuchpartsof 
be  devifed,  the  the  TCfdiA  as  related  to  the  points  difcufled  in  the  arga« 
deyifee  muft  en-  menU  reported  beloif  was,  that  Richard  Brown^  being 
i!mrt\me  ^Ith-  ^^^  in  fee  of  the  manor  of  UwUy,  with  the  appurte- 
in  which  the  de-  MDfies»  in  the  pariflb  of  WelHttgton,  and  alfo  of  a  certain  te* 
vifor  muft  hare  otflieAt  called  Hunf%  and  Jone/s  tenement^  fitoate  in  the 
entered,  if  liTing.  {^^  patiOi,  being  the  tenement  mentioned  in  thelaft 
life  with  remain-  ^o^^it  of  the  declaratioOt  and  which  tenement  was  then 
der  to  his  own  parcel  of  the  manor  of  Lawley^  in  the  year  1677  made  Ms 
executors  for  40  ^m^  and  thereby  charged  all  his  real  eftate  in  Law/ey  with 
^'dCT  to  2.  in  ^  payment  of  ceruin  legacies,  and  direQed  that  im- 
fee,  levies  a  fine  mediately  from  and  after  payment  thereof,  <<  the  eotiie 
with  proclama-  «  lordfliip  or  manor  of  Lawley  aforefaid,  (excepting  the 
tions.  After  the  „  ^g^^  thcieiaafter  derifed  to  Jnm  Brawme,  PUBf 
fine)  B.f  without  r^  «  .  ^         t 

entering,  devifes    **  BrirwfM,  and  Eltanor  Browne^  m  and  to  the  tenement 

to  C.  for  life,  «(  of  them,  or  one  of  them,  thereafter  limited  and  ap» 

withrcmamder^  "  pointed, yfcottld  defccndand  come  to  Rtbert  Bnmmef 

dies  living  J.  **  ^^  eldeft  fotty  as  his  lawful  right  and  inheritance,  U^ 

jf.  dies;  C.  does  '<  ba«e  and-  to  hold  the  fatd  manor  of  Law/ijf  and  alt 

not  enter  then,or  <«^  othea  the  faid  premifesi  (except  as  thereinafter  ex- 

within  five  years  ,,        ^^jj  ^^  ^he  faid  Robert  Browne  and  the  heirs  of  his 
after  th«  expira-  *^      " 

tion  of  the  40       **  body  lawfully  to  be  begotten  for  ever,"  with  remain- 
years.    Held        ders  over:  <<  except  and  always  referred  out  of  that 
that  i}- is  barred, 
and  cannot  enter 

within  five  years  after  the  death  of  C. 
Whether  a  right  of  entry  be  deviCible.    Dui.  per  Mansfield  C  J. 

"  gnmt. 
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'<  grant,^  all  that  one  tooement,  with  all  and  Cfcry  the 
*<  lands  and  appurtenances  thereto  formerly  belonging» 
"  formerly  known  by  the  name  of  Hunft  and  Jonis*% 
*'  tenement :  all  which  laft  excepted  mefluage,  lands 
*<  and  premifes,  and  every  thereof,  the  teftator  did  there* 
«<  by  give  and  bequeath  unto  Jnne  his  wife,  Philip  hia 
<<  fon,  and  Eleanor  his  daughter,  for  the  term  of  the 
<<  natural  lives  of  them  the  faid  P/jilip  and  Eleanor^  and 
*<  the  longer  liver  of  them ;  and  after  the  deceafe  of  the 
*<  furvivor  of  them  the  faid  Philip  and  Eleanor^  then  the 
«  reverfion  and  remainder  of  the  faid  excepted  ihoefluage 
<*  and  premifes  to  reipain  and  to  be  to  the  executors 
<<  and  affignees  of  the  faid  Philip  for  the  term  of  40  years, 
<<  he  the  faid  Philip  Browne  paying  to  his  faid  fifter 
<<  Eleanor^  or  her  executors,  the  fum  of  looA  of  lawful 
**  money  for  increafe  of  her  portion."  That  the  teftator 
afterwards,  in  the  fame  year^  died  feifed  of  the  manor  of 
Lenvley  aforefaid,  and  the  faid  tenement  called  Hunf% 
and  Jone/%  tenement,  whereupon  Robert  Browne^  his 
cldeft  fon  and  heir,  entered  into  the  manor  of  Latvlej^ 
and  jtnne  Browne^  Philip  Browne,  zni  Eleanor  Browne, 
entered  into  the  faid  tenement,  and  became  and  were 
feifed  thereof  for  the  natural  lives  of  the  faid  Philip 
Browne  and  Eleanor  Browne,  and  the  life  of  the  longer 
liver  of  them  $  and  the  faid  Robert  Bre^vne  being  fo  feifed 
of  the  faid  manor,  and  entitled  to  the  faid  tenement 
called  Hunfs  and  Jonet'%  tenement  as  aforefaid,  fubje£l, 
lis  to  the  laft  mentioned  tenement,  to  the  eftates,  terms, 
and  interefts  given  and  created  in  and  by  the  will, 
in  Michaelmas  term  lt^^9  fuffered  a  common  recovery 
to  the  ufe  of  himfelf  and  his  heirs  of  the  ^  manor  of 
Lawley,  with  its  appurtenances,  and  all  other  the  mef- 
fiiage^,  lands,  tenements,  and  hereditaments  wha'ifoever 
sn  Lawley  aforefaid,  which  at  any  time  theretofore  wer6 
the  inheritance  tt  Richard  irowne,  and  whereof  he  the 
faid  Robert  Browne  ftood  feifed  of  any  eftate  of  inheri* 
Q^q  4  tance 
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tance  in  poffcffion   or   revcrfion  :    that  Robert  Sronane 
being  fo  feii'ed  and  entitled  of  and  to  the  manor  of  Lavj^ 
ley^    and   Anne  Browne ^    Philip    Browne ^    and   Eleanor 
Browne^  being  fo  fcifcd  of  Hunt's  and  Jones's  tenement, 
and  the  faid  Robert  Browne  being  fo  entitled  in  remain- 
der to  the  fame  tenement,  Robert  Brownty  in  1682,  by 
his  will,  devifed  to  Thomas  Langley  and  Charles  Cludd 
(inter  alia)  all  the  manor  of  Lawley^  mefTuages,  lands, 
and  tenements,  and  all  other  his  lands,  mefluages,  and 
tenements,  Htuate  in  Lawley ;    and  alfo  all  otber  his 
meffuages,  lands,  or  tenements  whatfocver  in  Welling-' 
ion^  or  elfewhere  in  the  county  of  Salop^   with  their 
appurtenances,  to   hold  unto  the  faid  Thomas  Langlfj 
and  Charles  Cludd,  their  heirs  and  afTigns  for  ever,  in 
truft,  by  the  perception  of  the  profits  of  the  premifes, 
or  by  the  fale  thereof,  at  their  difcretion,  to  pay  and 
fatisfy  his  debts,  legacies,  and  funeral  expences :  that 
Robert  Browne,  in  1682,  died  fo  feifed  ;  and  that  Lang" 
ley  and  Cludd  thereupon,   by  leafe  and  releafe,  of  the 
30th  day  of  June  and  ift  of  July   1683,  conveyed  to 
ThontaslBurton,  in  fee,  the  manor  of  Lawley,  with  its  ap- 
purtenances, and  all  mefluages  there,  and  all  lands,  te- 
nements, and  hereditaments  whatfoever,  fituate  within 
the  townfliip  or  manor  of  Lawley,  or  which  were  themef- 
fuageSj  lands,  tenements,  and  hereditaments  of  Riciari 
Browne,  within  the  manor  of  Lawley.   ThsLtjinne Browne 
and   Eleanor  Browne  died  in    1723,  whereby  the  faid 
Philip  Browne  became  fole  feifed  of  the  faid  tenement 
for  the  term  of  his  natural  life,  the  reverfion  thereof 
bilon^ing  as  aforefaid.     And   th«  faid  Philip  being  fo 
feifed;  levied  a  fkv^cfur  eomfance  de  droit,  with  proclama- 
tions in  Hilary  terra,  7th  ^to.  2.  1 7 33-4,  in  which  Wil* 
Ham  Forejler  i£fq.  was  Plaintiff*,  and  Philip  Browne  and 
Simon  Browne  dcforceants,  of  the  fame  tenement,  to  the 
ufe  of  William  Forejler,  and  his  heirs ;  whereupon  the 
faid  William  Forejler  entered  and  became  feifed  of  the 
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fame  tenement,  of  and  for  the  eftate  acquired  to  him  by 
the  faid  fine  Tthat  Thomas  Burton^  being  fo  feifed  of  the 
manor  ^/'Lawlejr,  and  the  premifes  bargained,  fold,  and  re^ 
leafed  MS  aforefaid^  in  X735  '"^^^  his  will,  duly  executed^ 
whereby  he  devifcd  the  manor  of  Lawley^  and  all  other 
bis  manors^  mefTunges,  tenements,  and  hereditaments,  to 
the  ufc  of  Robert  Burton^  father  of  the  above-named 
Robert  Burton,  one  of  the  leflbrs  of  the  Plaintiff,  for  his 
life,  and  from  and  after  his  deceafc  to  the  ufc  of  William 
Taylor^  and  Thomas  Fowler,  and  their  heirs,  during  the 
life  of  the  frtid  Robert  Burton  the  father,  in  truft  to  pre- 
ferve  contingent  remainders,  and  from  and  after  the  de- 
ceafc of  the  faid  Rohrt  Burton  the  father,  to  the  ufc  of 
his  firft  and  other  fons,  fcvcrally  and  fycceffively,  in  tail 
male:  and  that  Phi/ip  Browne  died  in  X738,  and  that 
William  Forejler,  being  fo  feifed  as  aforefaid,  in  1758 
made  his  will  daly  executed,  and  thereby  devifed  the 
faid  tenemtnt  unto  the  faid  George  Forefter  and  the 
heirs  of  his  body,  and  afterwards,  in  the  fame  year  died  ^ 
fo  feifed ;  upon  whofe  death  the  faid  George  Forefter  en- 
tered into  the  fame  tenements,  and  became  and  was 
feifed  thereof,  to  wit,  of  fuch  eftate  therein  as  could  or 
might  lawfully  pafs  to  him  by  virtue  of  the  faid  laft- 
mentioned  will:  that  Thomas  Burton  died  in  1735,  ^"^ 
that  Robert  Burton  the  father  died  ih  1803,  and  left  iflue 
of  his  body  the  faid  Robert  Burton^  one  of  the  leflbrs 
of  the  Plaintiff,  his  eldeft  fon  and  heir  at  law,  who,  ia 
1805,  entered  upon  the  premifes  in  order  to  avoid  all 
fines  levied  thereof  by  Philip  Brovfne  and  George  Forefter^ 
or  either  of  them,  or  any  other  perfon  or  perfons,  and 
being  fo  pofTefled  thereof,  d^tfed  the  fame  tenement  to 
the  Plaintiff.  In  Trinity  term  1808,  the  Court  of  King's 
Bench  gave  judgment  for  the  Defendant.  Vide  8  Ea/i^ 
g^i.  The  caufes  of  error  afligned  were,  that,  in  the 
giving  of  the  judgment,  it  was  affirmed,  that  the  rever* 
fiooary  eftate  and  interelt  of  the  faid  Thomas  Burton  10 
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the  tenemcDt  was  an  eftate  and  mtereft  not  devifeable 
bjr  his  Will,  whereas,  by  the  law  of  the  land,  as  the 
Plaintiff*  averred,  it  was  fuch  an  eftate  and  intereft  as 
was  devifeable. 

The  cafe  was  argued  in  Hilary  term  1 809,  in  the  ab- 
fence  of  Heatb  and  Lawrence^  Js.,  by  Benjon  for.  the 
Plaintiff  in  error.  The  only  queftion  is  on  the  tStlk  of 
the  fine  levied  by  Phify  Browm.  It  b  not  true  that  the 
intereft  which  Thomas  Burton  had  after  that  fine  levied, 
and  before  a£lual  entry  made,  could  not  pafs  by  grant ; 
but  even  if  that  were  fo,  it  does  not  follow  that  it  could 
not  be  the  fubje6i  of  a  devife^  There  is  no  difleifia  in 
this  cafe }  becaufe  the  jury  have  fpecially  found  that  720- 
mas  Burton^  at  the  time  of  making  his  will,  and  of  his  de- 
ceafe,  was  *'  feifed  of  the  manor  of  Lawley  and  the  pre- 
mifes  fo  bargained,  fold,  and  releafed  to  him  as  afore- 
faid,**  by  which  they  have  virtually  found,  that  after  the 
£ne  levied  by  Philip  Browne^  Thomas  Burton  re-entered 
and  re-inftated  himfelf  in  the  pofleflion,  a  point  which 
cfcaped  notice  on  the  difcuflion  in  the  court  below,  fo 
that  the  queftion  intended  to  be  made  in  this  caufe, 
does  not  at  all  arife.  2»  The  fine  levied  by  the  tenant 
for  life  did  not  deveft  the  remainder  or  reverfion.  3  BL 
Com.  169.  Difleifiais  defiaed  to  be  <<  a  wrongful  put- 
ting out  of  him  that  is  feifed  of  the  freehold."  Co.  Lift. 
277.  A.  ace.  This  aft  then,  being  committed,  not  bj  a 
ftranger,  but  by  the  tenant  of  the  freehold  himfelf,  can- 
not work  a  diffcifin.  Or,  adly,  if  it  can,  it  is  only  a 
difleifin  at  elefiion:  for  it  muft  be  remembered,  that 
there  are  two  fpecies  of  diflj^ifin  known  to  the  laws ;  the 
one  an  adlual  forcible  dffleifin,  the  other  a  diflciGn 
at  the  eleftion  of  the  difleifee ;  and  all  difleifins  vnt)ught 
iStherwife  than  by  the  aftual  forcible  putting  out  of  fa^*; 
that  hath  t^e'  freehold,  are  difleifins  at  eleftion  only. 
A  flhe,  Which  is  a'  matter  that  ^zVkzfuiJilentio  in  die 
tA\ixX  HX  tTiJimfiJitr^  cannot'  work  an  aaual  difleifia- 
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In  thb  cafe,  the  party  entitled  nUade  his  eledion  not  to 
be  difleifed,  which  he  indicated  ^by  making  his  will. 
The  do^lrine  of  Lord  Mansfield,  in  the  cafe  of  Taylor  ex 
dem.  /ftkym  v.  Horde,  i  Burr.  105.  has  been  reprobated: 
be  went  fo  far  as  to  fuppofe  that  a  man  who  was  aSu- 
ally  difletfed,  might  t\t€t  to  fay  he  was  not  difleifed : 
bere  he  was  miftaken  indeed ;  but  it  will  not  be  con- 
tended that  there  is  not  in  the  law  fuch  a  title  as  dif« 
feifin  at  ele£)ion  \  and  although  that  cafe  may  in  fome 
points  be  queftionable,  the  prefent  argument  is  not 
thereby  uffcdled.  Blunden  v.  Baugh^  x  Ro,  Ab.  66t» 
9  Vin.  102.  Cro.  Car.  304.  recognized  in  Carter  162. 
Barnes  v.  Freeman,  Tenant  at  will  made  a  leafe  for 
years,  not  an  innocent  conveyance  by  bargain  and  fale^ 
but  a  common  law  leafe,  and  it  was  held  that  it  wrought 
no  difltifin  except  at  the  eleAion  of  the  difleifee,  although 
the  conveyance  were  fuch  as  may  well  pafs  a  greater 
^ftate  than  the  leflbr  hath  \  and  it  was  admitted  that 
the  owner  might  at  his  cIe£lton  conceive  himfelf  dif- 
feifed.  Lord  Mansfield  acknowledges  this  cafe  to  be 
good  law.  It  was  there  held  competent  for  the  owner 
to  grant  his  reverGon,  before  he  had  done  any  zOl  to 
avoid  the  leafe  for  years.  Powfley  v.  Blackman^  t  Ro* 
jU.66i.  II  Fin.  102.  Palm.  ooi.  Cro.  Jac.  6sQ. 
Mortgagor  by  bargain  and  fale,  being  in  poiTcffioni  before 
any  day  of  payment,  leafes  for  fix  years ;  creating  there- 
by a  greater  eftate  than  his  own  intereft,  which  has  been 
faid  by  Lord  Mansfield  to  be  qui  a  tenancy  at  will,  or 
what  the  old  books  call  a  tenancy  byfufferance:  the 
leflte  enters,  holds,  pays  rent,  and  at  the  end  of  the  term 
fturvenders  the  poflHBon  to  the  mortgagor,  who  had 
faited  to  pay  the  money  at  the  day  ftipulated  }  the  bar- 
ineedoes  not  enter,  but  devifesf  the  land,  and  it  was 
fatid  that  he  wa^  not  difleifed  by  At  leafe ;  btit  that  if 
he  were,  he  was  reinftated  by  the  re-entry  of  the  niort* 
gagor^attd  therefore  a  good  deviit.    All  the  books  make 
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8  diftin£iion  between  a  right  of  entry  and  a  mere  pght 
of  adiion.     la  this  cafe,  to  take  the  point  moft  ftrongly 
againft  the  Plaintiff,  the  teftator  had  a  right  of  entry^ 
and  was  not  reduced  to  a  mtxc  right  of  adion  ;  for  the 
tenant  for  life»  not  having  an  eftate  of  inheritancei  couU 
not  difcontinae,  £0  as  to  put  him  to  his  right  of  adion, 
1  Lev,  36.  Stephens  t.  Briitridge^  where  the  cafe  was» 
that  A'  being  tenant  for  life,  with  remainder  to  his  wife 
for  life,  with  remainder  to  their  iflue  in  tail,  with  re- 
mainder to  C.  in  fee,   A*  ^^^  ^^  ^^^^  levy  ^  fine  to 
the  iflue  in  tail  with  warranty ;   and  it  was  held,  jnot 
only  that  this  wrought  no  difcontin\iance^  nor  .tolled  the 
entry  of  the  remainder  map  in  fee,  s^nd  put  him  to  bii 
right,  but' that  it  (!id  not  even  devefit  or  dilplace  Ik 
eftate,  and  that  it  was  an  innocent  conveyance^  and  each 
party  pafled  by  it  that  which  he  might  lawfully  grant: 
and  Twifden  J.  faid  that  if  there  were  any  difplaciog  or 
^evefting  of  the  remainder,  yet  it  was  only  at  the  elec- 
tion of  the  remainder  man  ;  fo  that  if  he  (hould  briog 
formedon  and  admit  himfclf  out  of  poflelEon,  perhapi 
the  warranty  might  be  pleaded  in  bar  s  but^ere  be  bad 
entered,  apd  did  not  admit  the  eftate  to  be  out  of  him, 
and  bad  thereupon  brought  his  ejedment.    This  cafe 
fl)ew^,  I.  That  the  do£lrine  of  ele£lipn  applies  as  well 
to  a  difleifin  wrought  by  a  fine^  as  to  that  which  might 
he  efieQed  ,by  a  common  law  Jeafe  or  feoffoaeat.    2* 
That  the  dodrine  of  difleifin  at  elediion  was  familiar 
to  the.  courts  in  thofe  days,  and  confequendy,  it  is  die 
law  now  alfo.    3.  The  z€t  of  tenant  for  life  did  not  do- 
Vjcft  the  eftate  of  the  remainder  man,  becaufe  it  waf  by 
fine^  which  is  an  innocent  conveyance.  /This  pofitioa  ii 
confirmed  by  BredotCi  tafe^  i  Co.  7<S.v  There  arc  two 
periods  at  which  the  tenant  in  remainder  might  eater: 
either  within  five  years  after  the  fine  levied,  or  widiia 
five  years  after  the  expiration  of  the  particular  eftate. 
The  remainder  man  inight  either  take  advantage  of  the 
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forfeiture  apon  the  fine  being  levied,  or  he  might  ele^X 
that  it  (hould  not  operate  as  a  forfeiture.     Thomas  But" 
ton  did  not  take  advantage  of  this  forfeiture,  but  entirelf 
waived  it,  and,  ihafmuch  as  hj  his  elediion  he  has  af- 
firmed the  a£l  of  the  tenant  for  life  to  be  a  lawful  2Q:, 
BO  eftate  was  thereby  devefted.     This  is  clearly  to  be 
dtduced  from  the  two  cafes  laft  cited..    If,  however,  it 
fliould  be  held,  that  the  dofirine  of  difleifin  at  elefliott 
does  not  apply  in  this  cafe,  but  that  this  fine  operates 
tortioufly,  as  a  common  law  conveyance,  and  not  as  an 
i&nocent  conveyance,  neverthelefs  a  right  of  entry,  al-    - 
though  not  grantable,  is  dill  capable  of  palling  by  dcvife. 
The  Courts  might  have  had  much  difficulty  fome  centu* 
Ties  ago  in:  coming  to  this  deciGon ;   but  the  liberality 
of  modern  times  has  conftrued  wills  in  many  inftances 
with  a  latitude  that  would  formerly  have  been  denied 
to  them ;  and  it  is  not  too  much  to  afk,  that  in  the  fame 
fpirit  they  will  fupport  a  devife  of  fuch  an  interefl:  as  this* 
A  contingent  or  executory  tntereft  would  ndt  formerly 
have  been  deemed  the  fubjed  of  devife.     But  in  Jones 
T.  Roe,  Lefee  of  Perry,  3  ST.  R.  88.  S.  C.  1  H.  Bl.  30., 
both  Courts  held  that  a  poflibility  coupled  with  an  in- 
tereft  is  devifable.    The  words  of  the  ftatute  of  wills, 
32  if.  8.  c.  i.|  are,  **  perfbns  having  any  manors,  lands, 
<<  tenements,  or  hereditaments."    It  has  been  fuppofed 
that  there  would  be  a  difficulty  in  pronouncing  that  the 
intereft  of  Thomas  Burton  came  within  the  defcription  of 
manors,  lands,  tenements,  or  hereditaments.     But  Lord 
Kenjon  C.  J.,  in  J^nes  vi  Roe,  properly  fays,  the  fl:atutc 
means  perfons  having  an  intereji  in  the  lands.     And  it  is 
demonftrable  that  a  perfon  having  a  right  of  entry  has  an 
intereft  in  the  lands.    The  whole  of  that  judgment  bears 
ftrongly  on  the  prefent  cafe,  and  the  Plaintiff  might 
fafely  reft  on  it.     Whatever  is  tranfmiffible  is  devifable. 
There  is  no  queftion  but  that  this  intereft  would  have 
been  defcendible  i  and,  confequently,  if  this  cafe  had 
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come  before  Lord  Ktnyon  for  his  dcciGoni  to  prefenre  con* 
fiftency  with  his  jadgment  pronouoced  in  Jonet  r.Ibef  he 
muft  ha?e  faid  that  this  intereft  was  dcvifabk.  The  jodg* 
ments  of  AJburfi  and  Bulltr  Js.  in  the  fame  cafe  ftronglj 
corroborate  this  argument.    The  latter  obfenresy  diat  the 
ftatute  enables  a  tellator  to  deTtfe  all  hereditaments;  that 
is,  CTcry  intereit  that  can  pafs  from  anceftbr  to  heiiw    If 
it  be  defcendible,  it  would  be  ftrange  to  fay  that  it  is  not 
alfo  devifable.    It  is  important  to  examine  what  ia  the 
nature  of  that  intereft,  which  is  called  a  right  of  entrf. 
It  is  fufficient  to  fupport  a  fubfequent  cftate  of  freehoiiL 
Fearntf  I.  Coni.  Rem.  ed«  4.  430.,  ftates,  that  <*  although 
<'  every  contingent  freehold  remainder  muft  be  fop- 
<<  ported  by  a  preceding  freehold,  yet  it  is  not  necefiaiy 
<*  that  fuch  preceding  cfiate  (hall  continue  in  the  a£lual 
*<  feiGn  of  its  rightful  tenant :  it  is  fufficient,  if  there 
«  fubGfts  a  right  to  fuch  preceding  eftate  at  the  time 
^<  the  remainder  Ihould  veft  \  provi4ed  fuch  Pght  be  a 
*<  right  of  .entry,  and  not  a  right  of  a&ioa  only ;  for 
<■  whilft  a  right  of  entry  remains,  there  can  be  no  doubt 
<<  but  the  fame  eftate  continues,  fince  the  right  of  entry 
<<  can  exift  only  in  confequence  of  the  fubGftence  of  the 
<<  eftate.''    The  author  then  cites  the  cafea  which  prove 
this  propoGtion.    Nor  is  the  argument  at  all  afieded  by 
the  common  cafe,  where  a  tenant  for  life,  with  a  cootin* 
gent  remainder  over,  levies  a  fine  which  dellroys  that 
eftate,  becaufe  it  is  neceflary  that  the  contingent  remain* 
der  fliould  veft  eo  injlante  when   the  preceding  eftate 
ccafes,  or  it  will  be  deftroyed.     ^mith  v.  Coffin^  %H*Bt 
461.    Upon  the  ftat.  i^E/iz^c.j.,  which  enables  the 
commiffioners  of  bankrupt  to  difpofe  of  whatever  pro* 
perty  or  intereft  the  bankrupt  «may  hwfiilly  depart 
<<  withal,"  it  was  held  that  a  mere  right  of  a&ion  after 
the  right  of  entry  waif  barred  by  the  ftatute  of  limita- 
tions, pafTed  by  a  bargain  and  fale  made  by  the  cooiimf- 
fioners  to  the  afGgneeSi  and  pafled  by  the  name  of  an 
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hereditament.  Under  the  ftatute  of  wUISy  therefore,  at 
it  has  been  interpreted  by  Lord  Kenyan  and  other  judges, 
who  hare  held  a  nmch  lefs  important  interefti  namely,  a 
contingent  poilibility,  to  be  derifable,  this  is  a  devifable 
interell :  it  is  a  hereditament,  and  ought  to  pafs  by  this 
viU. 
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Pre/Ion^  coniri.  As  to  the  fuppofed  concluGon  of  the 
fpecial  verdict  that  Thomas  Burton  died  feifed,  the  yerdifi 
does  not  find  that  he  died  feifed  of  this  tenement,  but  of 
the  manor  only,  and  the  tenement  had  been  fevered  from 
the  manor.  Litt.fs.  590.  591.  Bro.  tit.  Comprife^pL  19. 
If  a  leafe  for  term  of  life,  or  a  gift  in  tail,  be  made  of 
parcel  of  a  manor,  there,  during  that  intereft,  this  land 
is  not  parcel  of  the  manor  in  poflellion,  but  the  reverfion  is 
parcel  of  the  manor;  and  where difleifin  or  feoflfmenton 
condition  is  made  of  parcel  of  a  manor,  this  is  not  parcel  of 
the  manor  till  regrefs.  1 1  Rep.  47.  LifQrd^%  cafe,  is  ftill 
more  ftrongly  in  point.  If  a  man  be  difleifed  of  an  acre, 
parcel  of  his  manor,  although  the  acre,  in  right,  is  parcel 
of  the  manor,  yet  if  A.  enfeofis  another  of  his  manor, 
the  right  of  that  acre  (hall  not  pafs,  but  is  fevered  from 
the  manor  for  ever.  In  this  cafe  the  Defendant's  conu- 
for  had  the  tenement.  The  other  points  in  the  cafe  are, 
!•  Whether  the  teftator's  eftate  was  turned  to  a  right 
of  entry  by  the  fine.  2.  Whether  a  right  of  entry  is 
devifaUe.  3.  Whether  the  Plaintiff  is  not  barred  by  the 
futute  of  nonclaim,  a  point  which  has  not  yet  been  con* 
fidered.  i.  It  is  now  fettled,  and  even  admitted  by  the 
former  argument  for  the  Plaintiff,  that  this  fine  could  not 
have  been  avoided  without  an  a£lual  entry.  This  of 
itfelf  proves  that  the  Plaintiff  had  no  feifin  till  entry. 
The  neceffity,  and  for  that  reafon,  the  fole  obje£l  of  the 
entry,  is  to  regain  a  feifin  which  has  been  devefted. 
Whenever  there  has  been  a  diffeifin,  there  muft^  by  the 
rules  of  the  common  law,  be  a  re-entry,  before  any  a£k 
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of  owneriliip  which  depends  on  the  exiftcnce  of  a  right 
to  the  a£lual  feifin,  (as  the  making  of  a  leafe  for  years, 
to  try  the  title  in  ejeftmcnt,)  can  be  excrcifcd,  or  an 
aftion  of  trefpafs  can  be  maintained.     Wh-n   there  b 
a  difTciGa  only  at  eleciioni  theni  in  point  of  fa£l  and  of 
law,  the  feifin  is  never  changed.     It  is  optional  in  the 
party  to  confider  his  feiHn  as  continuing,  or  to  admit 
hirofelf  diffcifcd,   for  the  fake  of  trying  his  title  by  ao 
aflize,   inftead   of  purfuing   fome   other  remedy.      To 
trace   this   point  to    its  principle:  Inveiliture,'  in   the 
feudal  language,  is  of  the  fame  import  with  feifin ;  or, 
to  ufc  the  language  of  Lord  Mansfield^   i  Burr.  107. 
feifin  is  the  completion  of  the  inveftiture  by  which  the 
tenant  is  admitted  into  the  tenancy  :  it  is  the  confumma- 
tion  of  an  a£]b  or  conveyance*     Whoever  is  feifed  is  in- 
vefted :  hence  the  diftinflion  adopted  by  our  law,  be- 
tween int^reds  which  are  veded  and  interefts  which  are 
not  veiled.     All  interefts  of  freehold  which  are  vefted 
give  an  aQual  feifin;  in  other  words,  an  eftate :  every 
cftate,  therefore,  is  a  feifin  in  fa£t  or  in  law,  and  is  a 
vefted  intereft.     By  livery  on  the  land,  a  feifin  in  fa£t 
always  pafles ;  (0,  by  a  tortious  entry,  claiming  the  free- 
hold, the  fee  is  gained,  and  every  dififeifin  gains  a  fee 
fimple,  except  it  be  the  difleifin  of  a  tenant  for  life,  or 
for  any  other  particular  eftate,  claiming  his  eftate  only. 
An  heir,  a  remainder  man,  &c.  before  entry  has  only  a 
feifin  in  law.     Intereft  which  are  not  vefted,  as  contin- 
gent remainders,  future  and  executory  ufws,  and  interefts 
by  executory  devifc,   do  not  confer  any  feifin,  though 
they    may   confer   a  contingent  or  executory  intereft. 
Contingent  and  executory  interefts  are  fometimes  termed 
contingent  and  executory  eftates.     This,  however,  is  an 
inaccurate  expreflion.     To  deveft,  implies  the  priratioa 
of  feifin  \  and  the  law  has  carefully  dlftinguiflied  between 
eftates  which  are  vefted,  and  that  fpecies  of  title  which 
remains  after  an  eftate  is  devefted.    While  the  eftate  is 
I  vefiecl> 
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teftedi  the  owner  retains  the  fcifiii  of  the  eftate :  when 
the  eitate  it  deirefted,  he  no  longer  retains  any  owner(hip 
or  feifin ;  for  feifin  and  bwnerfliip  are  convertible  terms. 
He  has  merely  a  right  or  title  of  entry  s  to  make  that 
tight  available  and  reftore  bis  feiGni  he  muft  re-enter* 
On  his  re-entryi  (unlefs  the  right  of  entry  be  taken 
away,  as  it  may  be  by  a  defcent  cafts)  the  feiGn  or  eftate 
will  be  revefted.  Hence  the  diftin£tion  between  feifin 
and  difleifin:  DtiTeifin  is  the  privation  of  feifin ;  it  is 
the  commencement  of  a  new  title,  under  a  new  feifim 
It  fuppofes  a  change  of  feifin  from  the  rightful  ownet 
unto  a  wrong  doer,  who  is  termed  in  law  the  diffeifor* 
There  are  four  fpecies  of  aAual  difleifin,  three  by 
firangers,  and  the  fourth  by  particular  tenants  conne£led 
in  privity  of  eftate.  The  firft  fort  is  where  a  man  enters 
on  the  immediate  freeholder  and  oufis  him :  this  is  called^ 
generally  and  emphatically,  difl^eifin.  The  ad  is  where 
a  ftranger  enters  on  the  feifin  in  law  which*  an  heir 
takes  on  the  death  of  his  anceftor :  this  is  called  abate* 
ment.  The  3d  is  on  the  feifin  in  law  of  a  remainder 
man  or  reverfioner,  on  the  determination  of  a  particular 
cfl:ate :  this  is  called  intrufion ;  and  this  term  is  applied 
to  the  king,  though  he  cannot  be  difleifed.  The  4th  is 
di{bontinuance  by  tenant  in  tail,  hufband  feifcd  in  right 
of  his  wife,  and  difcontinuance  or  deforcement  by  tenant 
for  life.  It  has  been  attempted  to  confine  the  meaning 
of  difcontinuance  to  the  a£l  of  tenant  in  tail,  but  it  is  to 
be  extended  to  the  difleifin  which  is  by  the  ad  of  tenant 
for  life  alfo.  The  diftindiion  between  deforcement  and 
difcontinuance  properly  is,  that  by  deforcement  the  feifin 
of  thofe  in  remainder  is  changed  into  a  right  of  entry^ 
'  difcontinuance  changes  the  feifin  into  a  mere  right  of  ac- 
tion, fo  that  no  entry  can  be  made ;  and  the  remedy  is 
by  real  a^ion  inftead  of  an  eje£lment  or  adual  entry^i 
]^very  difcontinuance  is  a  diflTeifin,  but  a  difleifin  is.  not 
neceflTarily  a  difcontinuance.  The  beft  law  writers,  how« 
Vol.  I.  R  r  ever. 
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tvttf  on  tenures,  have  treated  deforcement  as  a  difcos* 
tinuance»  or  as  a  fpecies  of  difcontinuance.  Thus  Lif^ 
tleton  in  f.  59a.  treats  of  difcontinuance,  and  Coii  (on 
LiH.\  3^5.  fays, «« he,"  Littleton^  «  ufcth  difcontinuance 
<<  for  a  devefting  or  difplacing  of  the  reverfion,  though 
<<  the  entry  be  not  taken  away.'*  Difcontinuance  is  de- 
fined by  Finches  Dtfcrtption  of  Cmm^n  Law,  title  Di/- 
eontinudnci.  Sbep.  Mr,  chapter  Difcontinuana^  p*  135* 
jtrgt.  33.  It  is  neceflfary  clearly  to  diftinguifli  between 
difleifin  in  hGt  and  difleifin  at  eleftion.  DifleiGn  at 
election  is  well  known  to  the  law,  but  it  is,  where  there 
is  no  difleifin  in  fafi.  Litt.f.  279.  Co.  Lift.  iSi.  a.  153*'* 
I  Burr.  iio«  This  fpecies  of  difleifin  has  been  intro- 
duced merely  for  the  fake  of  the  remedy,  that  the  difleiCee 
may  have  his  affize  *,  and  a  liberal  coqftru^iion,  as  Lord 
Mansfield  obkrrcB,  I  Burr,  iia,  extended  this  remedy, 
for  the  fake  of  the  owner,  to  every  trefpafs  or  injury  done 
to  real  property.  The  principal  fubje&s  of  thofe  dif- 
feiCns  at  eledion  were  denial  of  rents,  either  in  grofs,  or 
annexed  to  reverfions,  eftovers,  corodies,  and  other  in* 
corporeal  hereditaments,  and  fometimes,  though  rarely, 
the  pernancy  of  profits  of  land,  where  a  man  entered 
and  took  the  profits,  without  claiming  the  freehold ;  fuch 
as  a  leafe  for  years  by  a  man  having  no  title,  for  there 
was  no  new  reverfion,  as  in  Blunden  v.  Bough  \  but  if  ia 
that  cafe  be  had  made  a  leafe  for  life,  it  would  have 
been  an  adlual  diflTcifin,  becaufe  of  the  livery.  Such  al- 
io was  a  leafe  by  a  guardian,  a  tenant  holding  over,  &c* 
There  is  one  infltance  of  an  a£lual  difleifin  of  rent,  as  rent. 
If  a  ftranger  difleifed  the  lord  of  his  manor,  he  thereby 
gained  aftual  poflelBon  of  the  manor,  but  not  aQoal 
poflTtfiion  of  the  rent,  which  was  parcel  6f  the  manor, 
«nlefs  the  tenant  attorned,  and  then  it  was  an  adual 
difleifin  of  the  rent,  and  jet  it  continued  to  be  at  the  op* 
tion  of  the  lord,  whether  he  would  confider  himfelf  u 
difleifed  or  not.   Litf.f.  587.    Cp. IMf.  3^2. k.  323.0. 

In* 


Ill  THB  FORTT-KIKTH  Yb1&  09  GEORGE  IIK 


59t 


In  Ctf.  Litt.  153.  j.,  a  di(lin£tion  is  taken  between  dif- 
feifin  and  difpofleffion.  Liu,  fs.  486,  487.  illuftrated 
this  difierence«  Lttt.  587.  by  attornment  of  the  tenant 
and  the  death  of  the  difleifor,  the  difleifee  lofes  his  dif-« 
trefs  for  his  rent :  this  is  a  difleifin  in  fd£i«  But  if  one 
holdeth  of  me  by  rent  fenrice,  which  is  a  fervice  in  gtofs, 
and  not  parcel  of  my  mandr,  and  another  diflerfeth  me 
by  taking  of  the  rent,  and  dieS|  I  may  dtftrain  after  hid 
deceafe « this  is  a  difleiGn  at  elcdion.  Hence  it  is  evident, 
that  in  the  cafe  of  a  rent  in  grofs,  there  never  could  be  si 
defcent  to  toll  an  entry.  The  next  propofition  is,  that 
the  feoffment,  and  other  tortious  conveyances,  of  the  te* 
nant  for  life-work  a  wrongful  alienation,  and  do  not 
operate  merely  as  a  rightful  conveyance.  Inafmuch  ad 
a  tenant  for  life  has  the  freehold,  his  alienation  has  the 
fame  effed  as  the  alienation  of  tenant  in  tail,  with  this 
difierence  only,  that  the  tenant  in  tail,  being  fcifed  by 
force  of  the  gift  in  tail,  may  by  his  alienation  turn  the 
reverfion  into  a  right  of  a£tion ;  ^  while  the  tenant  for 
life,  feifed  by  force  of  his  freehold,  can  only  turn  the 
reverfion  into  a  right  of  entry.  At  common  law,  indeed, 
tenant  for  life  could  have  annexed  a  warranty  to  his 
alienation,  and  barred  his  fons  by  collateral  waxjranty* 
Litt.fs.  697.  727.  Co.  Litt.  365.  ^.381.^.  By  the  fta- 
tute  of  Gkucejier  this  was  rellrained,  as  to  tenants  by 
the  courtefy.  Co.  Litt  365.  The  like  reftraint  was  put 
upon  jointrefles  by  the  &.\iH.  7.  c.  10.  Co. Litt.  381.  ^• 
Laftly  the  ftat.  4  &  ^Ann.  c.  i6.  reftrained  all  tenants  for 
life.  The  law  has  taken  great  notice  of  the  title  of  the 
alienee  of  tenant  for  life  \  for  he  is  in  by  title  ?n  the  fame 
ellate  as  the  alienee  of  a  difleifor ;  confequently  he  (lands 
in  a  more  favourable  point  of  view  than  a  mere  difleifor* 
A  fine  levied  by  tenant  for  life  has  a  tortious,  operation 
like  a  feoflFment,  and  is  not,  as  it  has  been  faid,  merely 
ao  innocent  conveyance,  an  affertion  which  was  never 
before  heard  of.  On  the  contraryi  a  fine,  when  levied 
R  r  a  b  J 
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by  particular  tenants  has  always  been  confidered  as  4  ^ 
tortious  conveyance.  In  Fermof^^  cafe^  3  C^.  78.  b^ 
the  right  of  tenant  for  life  to  levy  a  fine  and  bar  hk 
leflbr  by  nonclaim  is  acknowledged.  This,  as  Lord 
Mansjield  obfenresi  I  Burr.  109.,  was  on  account  of  the 
confidence  and  privity  of  eftate  between  tenant  for  life 
and  the  reverfioner  and  the  notoriety  of  his  inveftiture* 
If  tenant  in  tail  makes  a  leafe  for  years  of  land,  and  after 
levies  a  fine,  this  is  a  difcontinuance ;  for  a  fine  b  a 
feofiment  of  record,  and  the  freehold  pafleth.  Co.  Lift. 
332*  ^*  Forfeiture  may  be  where  a  greater  eftate  pafleth 
by  livery  than  the  particular  tenant  may  lawfully  make^ 
whereby  the  reverfion  or  remainder  is  devefted,  as  by 
alienation  by  feoffment,  fine,  or  recovery  by  confent.  Co, 
Liu.  2%i.a.  And  though  in  the  cafe  of  Hum  v.  Boum^ 
I  Salh.  34i*f  the  Court  denied  the  propriety  of  calliog  a 
fine  a  feoffment  on  record,  they  admitted  that  it  had  tho 
eJ9Fe£t  of  a  feoffnienl  to  fome  purpofes,  if  he  that  levied 
the  fine  was  feifed  of  the  freehold  at  the  time  of  the  fine 
levied.  Lord  Coke  {Co.  LitU  251.  b.)  divides  alienation 
by  tenant  for  life  into  two  forts,  viz.  by  alienation  de« 
vefting,  or  not  devefiing  ;  devefting,  as  by  levying  a  fine, 
or  fuffiering  a  common  recovery  of  lands,  whereby  the 
reverfion  or  remainder  is  devefied  ;  not  devefting,  as  by 
levying  of  a  fine  in  fee  of  an  advowfon,  rent,  commony 
or  any  other  thing  that  lieth  in  grant.  The  cafe  of  a 
fine  is  better  than  the  cafe  of.  a  feoffment,  becaufe  on 
the  alienation  a  fine  is  paid,  and  the  connfee  comes  in^ 
(by  prefumption  of  law,  and  formerly,  in  fad,)  with  the 
aflent  of  the  lord.  But  the  tenant  for  life  had  this  di£* 
pofing  power  only  while  he  was  aAually  feifed  of  the 
freehold.  And  it  is  important  to  obferve,  that  after  a 
difleifin  nearly  all  the  rights  and  privileges  of  ownerflrip 
are  transferred  from  the  diflcifee  to  the  difieifon  .  For 
the  diffeifee,  until  he  has're-entdred,  cannot  leafe,  can* 
not  charge  by  grant,  Perk.  f.6$.i  or  Udw  a  releafe  of 
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a  rent-charge,  Perhf.  594.,  reverCon,  or  a  right  of  ac- 
tion, cannot  be  tenant  to  the  precipe^  t  Co.  59»Vcannot 
even  endow.  Pert.  426.  His  right  gives  no  title  of 
dower;  he  cannot  gife  fcifin  of  a  rent  by  attornment.  Foriste* 
6  C0.  ^t^.\/BritUman\  cafe.  And  although  he  may,  on 
account  of  his  privity,  accept  a  releafe  of  fervices,  Co* 
Litt.  i6S.|  he  cannot  accept  of  a  releafe  of  a  revcrfion. 
If  there  be  a  feofiinent  made  by  livery  of  feifin  by  dif« 
feifor  and  dlffeifee,  it  is  the  feoffment  of  the  diflfeifor. 
Ptrhf.  157.  Otherwife,  if  the  diflfeifee  re-enter  before 
the  feofFment.  >  Perk.  690.  If  a  reverfioner  difleifes  his 
tenant  for  life,  he  hath  a  new  eftate  under  a  new  title^ 
and  cannot  grant  his  reverfion  eo  nomine.  Hob.  323.  A 
recovery,  or  Bne  levied  to  a  ftranger,  may  operate  by  y^ 
cftoppcl  to  estinguifli  his  tide.  Buckler*^  cafe,  a  Co.  ^6^ 
Moor\  jcafe^  Palm.  365.  Wede  v.  Lower^  PoUexf.  54. 
His  right  is  no  aflets  till  recovery.  6  Co.  s^yPerk,/.  270* 
Before  acceptance  of  the  difleifeeas  tenant,  the  lord  may 
treat  either  the  difieifor  or  difleifee  as  tenant.  Hence  ^ 
he  may  have  efcheat  on  the  death  of  the  difleifee  without 
heirs :  but  after  acceptance  of  the  difieifor,  the  difieifor 
alone  is  tenant ;  and  the  alienee  of  the  difieifor  is  tenant, 
for  he  c(troes  in  by  a  feudal  contrad  to  which  the  lord 
bath  confented.  On  the  other  hand,  the  difieifor  may 
leafe,  charge,  endow  alone,  Perk^  42$. )  may  take  a  re- 
leafe from  the  difleifee,  a  ftranger,  or  the  lord  of  the 
fee  ;  is  alone  tenant  to  the  precipe  \  may  give  feifin  of  a 
rent,  6  Co.  58.  a.N  Power  afligned  by  him  without  covin 
binds  the  difleifee.  6  Co.  s^-'^Co.  Litt.  25-  Perk.^g^.  He 
may  accept  a  releafe  of  fervices.  His  feoflfment  is  good^ 
Perk.  157.  Litt.  f.  4^6.  If  difieifor  and  difieifee  join 
In  an  exchange,  it  is  the  exchange  of  the  difieifor.  Perk^ 
280.  His  wife  is  dowable,  and  his  afiigoment  of  dower 
IS  not  avoided  by  his  taking  a  releafe  from  the  difleifee.  Co. 
JLitt.  278.  ^. ;  but  if  the  diflfeifee  bad  entered,  the  dower 
HfOUld  have  been  avoided.  His  fine  will  bp  good,  and 
R  r  I  will 
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^ill  confirm  his  title  by  nonclaim.  His  eftate  is  afleti 
in  hi$  heir's  hands.  Perk.  270.  6  Co.  sSVThc  lord, 
upon  his  deceafe  without  heirs,  ftall  have  his  efcheat,  for 
the  lord  may  t\c€t  to  affirm  the  feudal  contrad  either 
with  the  difleifor  as  tenant  de/aSp^  or  with  the  difleifee 

'  ^S  tenant  dejun.  Perh.f.  157.  If  diflei£or  and  difleifee 
\kzA  joined  in  a  feoffment  after  the  difleifee  had  re« 
entered,  il  would  be  the  feofiixiCDt  of  the  diflfeifee,  and 
(he  confirmation  of  the  difl^eifor }  but  if  it  had  been  be* 
fore  entry,  it.  would  be  the  feoffment  of  the  diffeifor, 
find  confirmation  of  the  diffeifee.  So  if  the  heir  of  the 
diffeifor  and  the  diffeifee  come  on  the  land  together  to 

,  give  feifin,  the  law  will  adjudge  the  poffefiion  to  be  in  the 
diffeifor,  though  the  diffeifee  hasynx  majyi  in  re.  /  233. 
And  feveral  other  inftances  might  be  enumerated.  It 
is  next  to  be  fliewn,  that  when  the  feoffment  of  tenant 
for  life  paffcs  a  greater  eftate  than  the  feoffor  hath,  it 
glfo  ^evefts  the  fee  fimple  out  of  the  reverfioner,  of 
remainder-man,  Liit.fs.  609,  610.  For  it  cannot  at 
the  fame  time  be  in  one  and  the  other,  fince  there  cannot 
be  two  fee  fimples  of  the  fame  land.  When  tenant  for 
]ife  maketh  a  feoffment  in  fee,  the  fee  fimple  paffcth  by 
fuch  feoffment.  Z1//./.611.  So  tenant  for  years  may 
make  a  feoffment  in  fee,  and  by  his  feoffment  the  fee 
(imple  (hall  pafs,  and  yet  he  had  at  the  time  of  the  feofl> 
pient  made,  but  an  eftate  for  term  of  years,  3cc.  JJtt* 
f.6ii,;  his  feoffment  works  a  diffcifin  to  the  Itfou  Ce. 
I'itt*  330.  h.  Tenant  for  life,  the  remainder  in  tail;  the 
reverQon  ip  fee,  and  the  tenant  for  life  enfeoffs  him 
in  the  reverfion  in  fee,  it  is  a  forfeiture  of  his  eftate^ 
^nd  Qiall  deveft  the  eftate  tail  in  remainder*  Cbui^ 
feig/j^s  cafe,  %  Cq.  140^1^  res.  Lord  Mamfield  thought 
that  mod  of  the  cafes  in  LiitUim  applied  to  diffeifin  at 
eleAiopt  This  was  true  as  to  the  chapter  refpe&iog 
ipnts,  but  not  true  as  to  feveral  other  chkpter^  as  of 
W^rr^nty,  continual  cUimi  %vA  (cverfil  9thers«    L^.^ 
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/4I4.  If  a  man  be  diflRsifed,  and  the  difleifee  makes 
continual  claim  to  the  tenements  in  the  life  of  the  dif - 
feifor,  although  that  the  difleifor  dieth  feifed  in  fee,  and 
the  land  defcend^o  his  heir,  yet  may  the  difleifee  enter 
upon  the  poflcflion  of  the  heir,  notwithftanding  the  de- 
'  fcent.  It  may  appear  extraordinary  hov  the  difleifor  can 
die  feifed  with  continual  claim  of  the  difleifee,  but  it  ia 
becaufe  the  remaining  of  the  tenant  on  the  land  is  a  new, 
diflleifin,  and  the  heir  muft  enter  within  a  year  and  a 
day.  So,  if  tenant  for  life  aliene  in  fee,  that  is,  bf 
common  recovery,  feoffment,  or  fine,  the  only  means  by 
which  it  could  be  done,  (and  this  expreflion  is  material, 
to  fliew  that  the  Defendant  acquired  a  fee,  for  the  At- 
fcent  of  an  eftate  pur  outer  vie  does  not  toll  an  entry }) 
he  in  the  reverfion,  or  he  in  the  remainder,  may  enter 
upon  the  alienee  ;  and  if  fuch  alienee  dieth  feifed  of  fuch 
eftate  without  continual  claim  made  to  the  tenements 
before  the  dying  feifed  of  the  alienee,  and  the  lands,  by 
reafon  of  the  dying  feifed  of  the  alienee,  defcend  to  hia 
heir,  then  cannot  he  in  the  reverfion  or  he  in  the  remainder 
enter.  Litt./.^i^.  Again,  Co.  Lift,  f*  ^x^.b*  There 
is  a  diverfity  between  an  alienation  working  a  difcon- 
tinuance  of  an  eftate  which  taketh  away  an  entry,  and 
an  alienation  worktnga  derefting,  or difplacing of  eftates, 
which  taketh  away  no  entfy.  As  if  there  be  tenant  for 
life,  the  remainder  to  A,  in  tail,  the  remainder  to  B.  in 
fee,  if  tenant  for  life  doth  alien  in  fee,  this  doth  deveft 
and  difplace  the  remainders,  but  <<  worketh  no  difcon«- 
<<  tinuance }"  [f«  e.  fo  as  to  turn  the  eftate  into  a  right 
of  a£lion,)  and  "  therein  it  is  to  be  obfcrved,  that  to 
every  difcon tinuance  there  is  neceflary  a  deveft ing  or 
difplacing  of  the  eftate,  and  turning  the  fame  to  a  right  \ 
for  if  it  be  not  turned  to  a  right,  they  that  have  the 
eftate-cannot  he  driven  to  an  a£lion  \  and  tha't  is  the  reafon 
that  fuch  inheritances  as  lie  in  grant  cannot  by  grant  be 
difcootinued,  becaufe  fuch  grant  deveftcth  no  eftate,  but 
R  r  4  pafleth 
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pafleth  only  that  which  he  may  lawfully  grant,  fo  that  thfi 
eftate  itfelf  doth  defcend,  revert,  or  remain/*    Though 
Lord  Cok/s  obfervation  is  applied  to  a  difcontinuance 
which  reduces  the  eftate  to  a  right  of  adiooy  it  is 
equally  applicablei  (except  as  to  the  remedy)  when  the 
eftate  is  turned  into  a  right  of  entry*    The  operation  of 
innocent  and  rightful  conveyances  is  materially  difiereot 
A  grant  by  deed  or  by  fine  of  things  lying  in  grant 
maketh  no  difcontinuance.     Liit.  /.6id»    For  it  Is  a 
maxim  in  law  that  no  grant  by  deed  of  fudh  things  as 
do  lie  in  grant,  and  not  in  livery  of  feifin,  doth  work 
any  difcontinuance.     Co*  Litt.  f.  33a.    Every  difcon- 
tinuance worketh  a  wrong.    Co.  Litt.  ibid.     In  Seymeut^^ 
cafe,  10  Co.  98)i/liord  Coke  (hews  that  tenants  of  a  deter- 
minable fee  cannot  deveft  or  difcontinue,  becaufe  there 
cs^mot  be  any  tortious  alienation.    But  whea  tenant 
for  life  or  in  tail  maketh  a  feoffment,  the  feoffment  is 
tortious  s  for  tenant  for  life  cannot  lawfully  give  the  fee, 
therefore  his  feoffment  is  tortious,  and  in  pale  of  an 
eftate  tail,  it  is  tortious,  as  to  his  iflue,  and  thofe  in 
remainder  or  reverfion.     Finally,  Lord  Chief  Juftice 
Hali^  in  Focus  v.  Sali/hury^  Hard.  400.  obferved^  *<  The 
f<  fine  here,  [by  tenant  for  years,]  does  not  difplace  the 
f <  eftate.    As  if  leffee  for  years  be,  the  remainder  orer 
<<  for  life,  and  leffee  for  years  levy  a  fine,  and  five  years 
f<  pafs,  the  leffor  is  not  barred  by  any  nonclaim,  becanfe 
f  <  the  fine  operates  nothing,  and  partes  Jims  mini  M»«- 
f  *  runt  may  be  pleaded  to  it  |  otherwife  it  is  where  a 
f <  tenant  for  life  levies  a  fine,  for  he  has  a  freehold,  and 
<^  his  fine  difplaces  the  remainders )  and  therefore  an 
^<  entry  is  requiGte  within  five  years  after  the  death  of 
<<  the  tenant  for  life ;  and  therefore  when  a  leffee  for 
«  years  or  a^  will  is  to  levy  a  fine,  it  is  ufual  for  the 
<^  leffee  to  make  a  feoffment  firft  to  difplace  the  other 
<<  eftatef.    But  here  the  leafe  for  years  is  antecedent  (o 
^  the  eftate  of  the  leffor  who  levies  the  finci  and  he  ba 
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<<  a  freehold  expe Aant  upon  the  leife,  and  not  prece« 
**  dent  to  it.    If  there  be  tenant  for  life|  remainder  for 
*'  years,  remainder  in  fee  to  the  remainder-man  for 
*f  yearst  and  the  remainder- man  for  years  levies  a  fine, 
<<  the  eftate  for  life  will  not  be  barred  by  this  fine^  as 
'^  hath  been  adjudged ;  but  it  was  held  in  the  fame  cafe 
^'  that  a  leafe  for  years  in  pofleffion  would  have  been 
*<  barred,  quod  mn  credo.     And  the  reafon  of  BlundilFg 
*<  cafe  holds  here,  that  a  man  (hall  not  be  difleifed 
^<  againft  his  will }  and  a  fine  with  five  years  nonclaim 
^^  muft  bar  an  eftate  precedent  to  the  fine,  not  fubfe* 
<<  quent  to  it.     And  there  is  here  a  privity  of  eftate  be- 
^<  twizt'the  lefibr  and  leflcc,  and  therefore  the  fine  fliali 
<<  not  bar,  as  in  cafe  of  a  mortgage^  where  the  mort* 
«<  gagor  conlinuing  in  pofleffion  levies  a  fine.    And  in 
^<  the  Pucbefi  of  RicbmoniFs  cafe  in  C.B.  this  rery  cafe 
'V'  was  adjudged  in  terminis^  iot  two  reafona ;  firft.  By 
^*  reafon  of  privity  betwixt  the  perfona  \  adiy,  Becanfe 
<<  the  leflbr  was  in  the  nature  of  a  tenant  at  will|  and 
'<  there  was  a  natural  confidence  between  the  parties* 
^  If  he  be  tenant  for  life,  the  remainder  for  life,  the  re« 
^  mainder  for  life,  the  remainder  in  fee  to  the  firft 
^<  tenant  for  life  in  remainder,  who  levies  a  fine  \  this  is 
M  adjudged  to  be  a  forfeiture,  but  that  it  operates  no 
^  difplacing.   Gallanfs  cafe.     And  although  in  this  cafe 
<f  the  leflbr  be  eftopped^  yet  that  is  nothing  to  the 
<<  leflee."    All  the  inftances  which  have  been  noticed 
are  cafes  of  sAual  difleifin,  as  diftinguiOied  from  difleifin 
at  elediion :  the  perfon  on  whom  the  entry  is  made^  or 
whofe  feifin  is  devefted  or  difcontinued  by  the  operation 
of  a  feoffment  or  a  fine,  has  no  option  whether  he  will 
deem  himfelf  diflVifed  or  not.    If  he  had  fnch  eleAion^ 
he  might  contend  that  a  fine  levied  was  void  for  want  of 
a  freehold  in  the  diflTeifor,  or  he  might  alien,  &c.  to  a 
ftranger,  and  thus  introduce  his  grantee  to  contend  the 
queftion  of  title  with  the  difleifor.    Lord  Mansfield  ad« 
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ttiitted,  I  Burr.  113.,  that  if  ttiere  had  been  a  diflcifin, 
there  could  not  be  a  de?ife,  without  re-entry.  In  fhort^ 
the  PlaintiflF  would  aifign  a  right  or  title  of  entry;  or 
chofe  id  adiooy  contrary  to  a  maxim  of  law.  In  the  ar- 
gument of  the  Plaiotiffs  the  cafe  of  PouJUey  t.  Blackmaftf 
Patnu  aoi.y  alfo  reported  in  Cro.  Jac*  659.,  and  in  2  .Roi/. 
Rip*  284.,  was  ftrongly  infifted  on  as  dedfire  in  faroor 
of  the  Plaintiff,  and  as  proriog  that  a  diffeifee  may  de« 
Tifc.  The  fafts  of  that  cafe  were,  that  a  bargain  and 
fale  was  made  on  condition  to  be  void  on  payment  of  a 
fum  of  money  within  five  years,  and  with  an  agreement 
that  the  bargainor  Ihould  take  the  rents  until  default  in 
payment  of  the  money.  The  bargainor  made  a  leafe  with* 
in  the  five  years,  and  the  leafe  being  expired,  he  entered 
after  the  five  years  i'  after  this  entry,  and  without  making 
any  entry  on  the  bargainor,  the  bargainor  devifed  to  Perrj^ 
0km,  who  was  the  leflbr  of  the  Plaintiff  in  ejedment.  It 
was  objeded  to  the  Plaintiff's  title,  that  the  entry  of  the 
bargainor  was  a  diffcifin  to  the  bargainee,  and  that  the 
bargainee  had  no  devifable  intereft ;  but  it  was  decided 
that  the  devife  was  good.  This  dectfion  proceeds  on 
the  ground,  that  neither  the  leafe,  or  fubfcquent  entry 
of  the  bargainor,  was  any  diffeiCo.  In  (hcNrt,  it  was 
nothing  more  than  the  common  cafe  of  a  leafe  bj  a 
mortgagor,  and  fuch  leafe  has  no  operation  to  deveft  the 
eftate  of  his  mortgagee.  The  reports  of  this  cafe  do  not 
cxaftly  accord :  according  to  Palmer^  the  condofion  ii, 
<<  that  at  Uft,  for  the  inconvenience  which  would  be  in« 
*<  troduced  into  the  ftate,  if  the  bargainor  might  fmftrate 
^  the  devife  of  a  bargainee,  by  fuch  fecret  a£l  between 
<<  him  and  a  ftrangcr,  it  was  refolved  by  Ley  C.  J.  Doi^ 
<<  Jkridgi,  JUugbtofif  and  damterlahtf  that  the  devife 
^  made  by  the  bargainee  was  good."  But  according  to 
JEs//,  <<  It  was  adjudged  that  the  devife  was  good,'*  but 
the  Court  did  not  fay  on  what  ground.  And  Cnit 
givea  thU  folution  aa  the  refuk  of  the  cafe,  «<  that  b| 
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**  thit  means  roanj  afluraDces  woald  be  deftroyedi*  which 
*^  the  law  will  not  fuflPer  i  wherefore  the  law  accounts 
*<  that  the  bargainor  by  his  entry  is  in  of  his  former  eftate, 
*<  and  the  will  of  the  bargainee  is  good :  and  by  all  the 
**  four  jullices  it  was  adjudged  for  the  PlaintiflF/'  From 
this  comparifon  of  the  reporters,  it  is  evident  that  the 
Court  came  to  the  determination  that  there  was  no  ac« 
tual  difTeifin  i  that  at  the  utmoft  it  was  a  diflcifia  only 
at  eleQion,  and  i  ^o.  Mr.  66u  Diffeifin^  H.  pi.  3.  4* 
abridges  the/cafe  accordingly.  In  B/unden  v,  Baugb^ 
Cro.  Car.  304.  the  learning  of  difleifins»  and  the  differ* 
ence  between  aAual  diflctfins  and  difleifins  at  eledion 
was  fully  confidered.  The  point  of  that  cafe  is>  that  a 
perfon  being  tenant  at  will,  made  a  leafe  for  years,  and 
it  was  the  opinion  of  the  Court  that  no  aftual  diflcifia 
was  committed ;  and  much  difcuflion  took  place  in  re* 
gard  to  the  perfon  who  (hould  be  deemed  the  difieifon 
The  diftindions  to  be  collected  from  this  cafe  are,  that 
DO  one  who  enteis,  claiming  a  term  for  years,  or  whp 
makes* a  leafe  for  years  without  firft  making  an  entry  to 
gain  the  frceholdi  can  be  deemed  an  a£lual  difleifor;  fo 
no  perfon  who  receives  rents,  can  merely  by  that  cir- 
cumdance  be  an  a£iual  difleifor.  But  the  cafe  of  Blufim 
den  r.  Baugb  is  particularly  important  to  the  defendant^ 
as  it  conuins  a  comment  on  the  rccest  determination  in 
Pwfelj  Vf  Blaciman.  And  the  report  proceeds  to  give  it . 
as  the  opinion  of  all  the  judges,  that  if  the  bargainee  had 
been  difleifed,  the  devife  had  been  void ;  and  it  (hews 
the  confcquence  of  there  being  no  diffeifih,  viz.  that  the 
freehold  remains  in  the  former  own^r.  At  this  period^ 
the  reafon  which  governed  the  decifion  in  the  cafe  of 
J^ou/elf  Vf  Blacimafif  muft  have  been  well  known  to  the 
bar  and  to  the  Court  1  and  from  the  opinign  of  the 
Qourt  in  Blunden  v.  Baugb^  and  from  the  uniform  opi^ 
nion  ezprefled  by  fubfequent  Judges,  including  l4ord 
ff^U  the  ceacluiio9  is|  that  a  diQei(«e  ha9  QQ  devifeablq 
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intereft ;  and  PoufeUy  t.  Blaclman,  fo  far  from  eftablifli- 
ing  the  right  of  a  difleifee  to  make  a  Talid  derife^  is  an 
authority  that  no  diffcifin  had  been  committed^  bat  the 
pofleffion  of  the  bargainor  under  the  agreement,  (which 
in  the  report  is  called  Kx^fornur  eftate,)  waa,  in  point  of 
law,  the  feifin  of  the  bargainee.  2dly.  In  anfwer  to  the 
pofition,  that  every  intereft  which  is  defcendible  is  de- 
tifeable,  it  is  to  be  anfwered,  that  a  right  of  entry,  like 
a  right  of  afiion,  is  not  devifeable.  The  policy  of  the 
law  is  in  fafour  of  this  propofition ;  no  rent  can  be  re* 
ienred  to  a  ftranger,  nor  could  the  alienee  of  a  reverfioa 
at  common  law  enter  for  condition  broken.  Litt.fi^ 
346,  347.  This  matter  was  much  difcufled  in  P§rtingm 
i§n*$  cafe,  where  it  was  defigned  as  the  means  of  creating 
a  perpetuity.  10  Co.  ^^^.VAcc.  Jermyn  v.  Arfcot^  i  C$. 
85.  V Mmt.  364.  LitU  347*  Co.  Litt.  2 15.  a.  A  dif« 
tin£tion  is  taken  on  the  (latute  of  wills,  32  ff.  8.  e.  34, 
that  a  ftranger,  the  dcyifee  of  the  reverGon,  for  life  or 
years,  may  take  benefit  of  a  condition  created  on  a  leafe 
for  years :  bnt  a  grantee  of  part  of  the  reverfion,  as  of 
one  acre  out  of  three,  fliall  not.  Before  the  ftatute  of 
wills  there  was  no  mode  of  making  a  will  of  a  legal 
eftate,  but  by  means  of  a  cuftom  i  but  under  the  ctt& 
torn,  as  under  the  ftatute,  it  was  neceflary  that  the  de« 
?ifor  Qiould  be  feifed  at  the  time  of  making  his  wiM^ 
Fortunately  one  cafe  is  preferred  of  a  devife  before  the 
ftatute  of  wills.  39  H.  6.  1 8.  i.  pL  %%.  wherein  it  was 
held  to  be  a  good  plea  agatnft  a  devife,  that  the  teftator 
did  not  die  feifed ;  and  the  reporter  is  alfo  of  opinion, 
that  it  would  have  been  a  good  plea  that  he  had  nothing 
in  the  lands  at  the  time  of  making  the  devife,  as  if  he  had 
been  difleifed  before  the  devife  made,  and  had  re-entered 
after  the  devife.  Bunker  v.  Cook.  11  Alod.  123.  ecc. 
(which  cafe  is  better  reported  at  the  end  of  Gilifrt  on 
Divifes.)  And  there  is  this  good  reafon  for  the  decifion, 
that  the  devifor  muft  be  feifed  as  well  when  be  makes 
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the  devife,  as  when  he  gives  efftdt  to  it  by  his  dectafe ; 
diottgh  Lord  Holt^  without  departing  from  the  principle^ 
thought  that  if  he  be  difleifed,  and  then  devife^  and  after* 
vards  re-enter  and  die  feifed«  this  (hall  purge  the  dif« 
(biCn,  and  make  the  will  good  by  relation  ai  initi$. 
II  Mod.  128.  Lord  Eldon  Ckancellor^  in  8  Vef.  28a.f 
Tlx  Aitortuy  General  v.  Vigor ^  waa  of  opinion,  with  Locd 
Hali^  in  the  laft  cited  cafe»  that  a  right  of  entry  was  not 
devifeable,  and  that  if  a  devifor  had  been  difleifed,  and 
had  not  re-entered,  the  will  would  have  continued  re« 
Tokedy  becaufe  at  hn  death  he  had  nothing  but  a  right 
of  entry*  No  argument  in  favour  of  the  Plaintiff  arifes 
on  the  words  of  the  ftatute  of  wills.  That  ftatute  enaflst 
that  <<  all  perfons  having,  or  which  hereafter  fliall  have* 
<<  any  manors,  lantds,  tenements,  or  hereditaments,  holden 
^*  in  focage,  and  not  having  any  manors,  &c.  holden  of 
^  the  king  by  knights'  fervice,  frc.,  (hall  have  full  and 
'<  free  liberty,  power,  and  -authority,  to  give,  difpofe, 
<«  will  and  devife,  aa  well  by  his  laft  will  and  teftament 
<<  in  writing,  or  otherwife,  by  a&  or  a£ls  lawfully  exe- 
<«  cuted  in  his  life,  ^11  his  faid  manors,  lapds,  tenements, 
*<  or  hereditaments.*'  This  was  much  caught  at,  as  a 
great  boooio  the  public,  and  many  queftions  arofe  on  it. 
In  the  next  feflion  but  one,  a  ftatute  was  made,  34  & 
35  H.  8.  c.  5-  which  explains  the  power  given  by  the 
former  to  extend  to  all  perCons  <*  having  a  fole  eftate  or 
*^  intereft  in  fee  (imple,  or  feifed  in  fee  fimple  Or  copar- 
<*  cenary,  or  in  common  in  fee  (imple,  of  and  in  any 
<'  manors,  lands,  tenements,  rents,  or  other  heredita- 
<*  ments,  in  poflelEon,  reverfion,  remainder,  or  of- rents 
•*  and  fcrviccs  incident  to  any  reverfion  or  remainder." 
Thefe  words  are  incapable  of  being  conftrued  to  extend 
to  a  right  of  entry ;  until  a  recent  period  the  privilege 
of  devifing  was  denied  by  the .  Courts,  even  to  perfons 
who  were  the  owners  of  contingent  or  executory  inte* 
'  refts.  But  under  the  word  <<  having,"  in  the  ftatute  of 
10  wills^ 
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1809.         will%  the  right  of  derifiog  has  been  extended  to  perfont 

^-    -'  bafing  poiEbilitiea  coupled  with  an  intereft,  and  to  the 

,;,  owners  or  contingent  and  executory  mlerefts,  as  perfons 

mad^£^      ^^  ***  defcription.    Roe  t.  Jones.     And  although  the 

opinion  of  many  great  lawyers  has  been  againft  thai  de- 

cifionf  I  do  not  combat  it.    It  was  rery  proper^  liberal^ 

and  reafonable.    But  it  nefertwas  in  the  contemplation 

of  the  Courts  to  extend  the  right  of  deviGag  to  perfons 

who  had  mere  rights  or  titles  of  entry.    It  is  evident, 

that  neither  Lord  Kinjon^  Chief  Baron  Ejre^  or  Lord 

Bidon  underftood  the  dedfion  in  Roe  r.  Jones  to  have 

fpmi  to  this  extent.    That  cafe  decides  no  more  than 

that  a  poffibility  coupled  with  an  intereft,  as  a  contingent 

remainder,  may  pafs  by  the  will  of  the  owner.    Now  in 

point  of  law,  though  it  is  .otfierwife  in  point  of  faft,  a 

-     right  or  title  of  entry  is  no  intereft,  at  leaft  no  intereft 

for  the  purpofe  of  difpofidoo,  though  it  is  an  intereft 

which  may  be  releafed;  it  is  merely  a  naked  poffibility. 

Theownerfiiip  is  in  the  perfcn  who  has  the  feifin,  though 

the  right  of  defeating  that  ownerlhip  b  in  the  perfoa 

who  has  the  right  or  title  of  entry.     Contingent  and  ex* 

ectttory  interefts  partake  of  the  nature  of  remainders, 

and  may  be  affimilated  to  themi  and  for  that  reafon 

each  owner  has  only  a  partial  intereft,  and  the  feveral 

parts  make  one  whole.    A  poffibility  coupled  with  an 

intereft  is  devifeable  when  it  is  part  of  the  ownerihip 

under  the  feifin,  that  is,  the  two  interefts  pat  together 

make  but  one  fee  fimple.    Though  the  law  fays  it  is  not 

a  remainder,  that  is  only  becaufe  the  common  law  had, 

before  the  ftatute  of  wills,  defined  what  a  remainder 

Ihould  be ;  but  it  is  analogous,  and  bears  the  fame  rela^ 

'  tion  to  the  precedent  eftate  as  a remainderdoes.    But 

/  when  one  perfoa  has  the  feifin,  and  another  perfoa  has 

merely  the  right,  there  is  no  fuch  divided  ownerfliipi 

and  there  cannot  be  two  eftates  in  fee  fimple  of  the  fame 

land ;  and  no  perfon  has  ever  before  endcavonird  to 

cftablifh 
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cllablifli  a  title  under  the  will  of  i  perfon  who  had 
merely  a  right  or  title  of  entry,  or  of  a&ioni  either  for  a 
condition  broken,  or  any  other  caufe  i  nor  is  there  to  be 
found  in  the  books  a  fingle  authority  in  fnpport  of  fuch 
right.  As  far  as  authority  goes,  all  the  books  (hew  that 
it  has  always  been  confidered  as  a  dear  propoCtion  that 
no  perfon  can  make  out  a  title  under  the  will  of  a  dif- 
f(^ifee.  In  Jones  t.  Roe,  Lord  Kenjom  diftingui(hed  very 
correAly  in  faying,  "  it  (meaning  the  ftatute  of  wills) 
^  enables  perfons  having  any  manors,  lands,  &c.  to  de* 
<*  vife,  which  muft  mean  having  an  irOerefl  in  the  lands* 
'<  There  are  two  kinds  of  poflUbilities :  the  one  a  bare 
i(  poflibility,  that  which  the  heir  has  from  the  courtefy 
<*  of  his  anceftor,  and  which  is  nothing  more  than  % 
<<  mere  hoi>e  of  fucceOion.  Such  a  poffibllity,  uudoubt* 
<<  ediy,  is  not  the  objed  of  difpofition  ;  for  if  the  heir 
*<  were  to  difpofe  of  it  during  the  life  of  the  anceftor, 
**  though  it  afterwards  devolved  on  him  from  his  ancef* 
^*  tor,  fuch  difpofition  would  be  void.  The  other  a  pof« 
«<  fibility  or  contingency  like  the  prefent'^  (a  contingent 
remainder),  <<  and  which  is  widely  difierent  from  the  for- 
<*  mer."  Throughout  his  obfervations  it  is  evident  Lord 
Kenyan  never  meant  to  deny  the  opinion  which  he  noticed 
of  Lord  Holt^  in  Bunker  v.  Cook,  or  the  opinion  in  Breti 
▼•  Rigden,  P/otvd.  340.,  that  an  eftate  which  is  devefted 
by  difleifin  is  not  devifable.  When  he  fays,  «<  it  is  diffi- 
cult  to^aflign'any  reafon  why  thefe  interefts  ihould  be 
capable  of  difpofition  by  one  mode  and  not  by  another^^. 
he  did  not  advert  to  the  cafe  of  a  dififeifin  $  all  his  ob* 
fervations  are  confined  to  contingencies  like  thofe  which 
then  were  under  the  confideration  of  the  Court.  The 
obfervations  oiBuUerJ,  ftill  more  fully  prove  that  the 
opinion  of  the  Court  was  confined  to  thofe  poffibUitiea 
which  were  coupled  with  an  intereft,  and  defcendible* 
Though  the  terms  in  which  thefe  eminent  lawyers  have 
expreflcd  themfclves  may  fccm  to  bear  on  the  prefent 

cafe 
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ea£e  in  bvour  of  the  Plaintifi;  jet  ia  that  <<  found  &(* 
tiaftioD,"  as  Bullet  J.  (lyled  it^  which  was  taken  by  Loid 
Kenyon^  between  bare  poffibiltties  and  poflibilicies  coupled 
with  an  interefti  it  is  erident  that  a  right  or  title  of 
entry  was  confidered  by  the  Court  asclaficd  under  the 
poflibilities  of  the  former  defcription#    It  was  contended 
on  a  former  occaCon,  not  only  that  there  muft  be  tn 
adual  difleiGn  to  prevent  the  right  of  devifing  \  but  that 
as  long  as  the  party  has  a  right  to  enter,  he  has  a  right 
to  devife.    It  was  admitted^  however,  that  after  thea- 
piration  of  five  yeara  the  party  could  have  no  right  to 
devife.    On  the  part  of  the  Defendant  it  is  contended, 
that  whenfoever  there  is  a  difleifin^  an  inability  to  derife 
is  created.    That  it  exifts,  from  the  moment  the  dif- 
feifin  is  committed,  and  as  well  during  the  five  years  is 
after  the  expiration  of  the  fame.    The  only  difitrence 
which  arlfes  from  the  lapfe  of  the  five  years,  is,  that 
the  ^  right  or  title  of  entry  is  adually  barred.    iManJ* 
field  C.  J»  obferved,   that  it  would  not  probably  be 
denied  that  manj  authorities  could  be  found  to  (hew 
that  perfons  difleifed  cannot  devife }  but  the  argument 
drawn  from  the  cafe  of  Jwus  v.  Roe^  was  not  that  this 
intereft,  was  the  fame  as  that,  but  that  the  intereft  there 
devifed,  was  not  till  lately  held  devifable,  and,  that  by 
suiitlogy,  tins  intereft,  which  was  not  formerly  devifablc, 
is  now f  pari  raikne^  devifable  alfo ;  that  whatever  is  d6« 
fcendible  to  the  heir,  is  devifable  by  will.    It  does  not 
indeed,  therefore,  follow,  that  fuch  is  the  law,  but  it 
would  be  a  Gngular  conftrudlion  at  this  day  to  fay,  that 
upon  the  words  of  a  ftatute,  which  enads  that  perfoni 
having  lands,  tenements,  and  hereditaments,  may  derife 
them,  he  who  hath  a  reverfion  in  fee,  the  bigheft  eftate 
in  landSf  to  be  perfeded  merely  by  entry,  cannot  devife 
them.    The  policy  of  the  old  law  was  the  fear  of  op- 
preffion  arifing  by  grants  of  difputable  titles  ;  where  s 
man  had  a  right  of  entry  on  which  there  were  doubts, 

or 
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M  which  he  would  not  enforce  himfclfy  the  law  faid^ 
it  fliould  not  be  the  fubjed  of  a  grants  but  that  does  not 
(hew  that  it  might  not  as  well  be  devifed  as  defcend  i  for 
the  fame  reafon  of  inconTenience  does  not  apply.]  The 
judges  who  decided  the  cafe  of  Jones  y.  Roe  never  de- 
figned  to  extend  the  power  of  devifing;  ULr.'CharUs 
Torke^  who  was  a  good  lawyer^  argued  the  cafe  of  Sel^vyn 
yr.Se/wyn,  iBL  225*9  with  a  qualification  that  the  id« 
tcreft  thcte  devifed  differed  from  a  right  of  entry,  or  k 
right  of  adiion.  Arthur  v.  Bochenbam^  Fitzg.  236.  Lord 
Trevor'%  argument  proceeded  on  the  fame  ground.  In 
the  cafe  of  Tdyhtr.  Hardt^  i  Burr.  1 13.  Lord  Mansfield^ 
feeling  it  neceflary  to  get  rid  6f  tht  do£lriae  of  dif- 
feifio,  admitted  that  if  it  had^en  a  right  of  entry,  it 
could  not  have  been  devifed. 'HHe  cites  P^ii^/y  v.-B/arf- 
man^  Faith.  6of .,  #hcre  it  is  faid^  that  if  a  diffcifee  de* 
Tife  and  afterwards  enter,  the  devife  is  good,  which 
Dodderidge^  an  etccllent  lawyer  on  points  of  real  ptci^ 
perty,  and  the  fuppofed  authot  of  Sbipherfs  Touchftm^^ 
denied.  In  the  cafe  of  Goodri^bi  v.  OHvay^  1  Bofi  ff 
Pull.  594. 603.  3  Vtf.jtin.  66^.  Ejn  C.  B.  exprelsly  re- 
fers to  the  doArine  of  difleifin.  Lord  Eldm  decided  hn 
the  fame  manner  in  the  cafe  of  the  Attomej^entral  r. 
Vigor  \  and  although  there  waa  no  right  of  entry  in  that 
cafe  before  the  teftator's  death,  it  makes  very  little  dif- 
ference.  Qrofe  J.  introduced  the  dodrine  that  am  in- 
tereft  coupled  with  a  poffibility  is  devifaUe  in  the  cafe 
of  Itpi  V.  Jwis\  and  as  he  concurred  in  the  judgment 
given  below  in  the  ptefent  cafe,  that  judgment  may  be 
fionfidered  as  his  own  comment  of  equal  authatity  ex« 
plaining  his  own  text.  Rights  of  entry  and  rights  of 
aaion,  therefore,  arc  tnpari  ligi^  neither  of  themdo- 
Tifable.  Contingent  remainders  and  executory  dcvifes 
are  parts  of  the  fame  feifin,  and  it  is  material  that  a 
devifor  who  devifes  them,  devifes  all  he  ever  had:  not 
fo  with  a  diflcifec.  If  it  ihould  be  held  that  %  right  of 
Vol*.  L  S  f  entry 
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entry  is  devifabk,  it  will  follow  that  a  right  of  afiion 
will  be  devifable,  and  it  will  become  oeccffary  to  frame 
a  new  writ^  the  Jus  defcendem  muft  be  changed  to  right 
devifed. 

As  to  the  third  point.  The  leflbr  of  the  Plaintiff  is 
barred  by  the  fine  levied  by  Philip  BrowtUj  by  reafon  of 
jhis  nonclaim.  This  argument  is  prifmt  impreffioms :  bit 
as  it  ne? cr  before  was  thought  that  a  r^ht  of  entry 
was  deTifablfj  there  are  no  authorities  to  (hew  within 
what  dme  it  mud  be  purfued.  Here  J.f  tenant  fpr  lifci 
with  remainder  to  B.  in  fee,  diffeifes  the  remainder-mao, 
and  the  difleifee  devifes  and  dies»  the  Plaintiff  conteodi 
that  the  derifee  is  not  barr/ed^  though  the  heir  would 
hare  been  barred,  if  the^jlifleifee  had  died  inteftate :  but 
furely  the  difleifee  cannot,  by  making  his  wiU>  give  to  hii 
devifee  a  longer  period  for  recovering  his  eftate  than  is 
given  by  law  to  the  heir.  If  he  could,  how  erroneous 
would  be  the  pra£lice  of  conveyancers,  who  rely  on  so 
abftraAy  accompanied  with  60  years  pofleflion,  as  a 
{iecure  title,  whereas  in  this  cafe  a  purchafer,  after  ^6 
years  pofleffion,  might  lofe  bis  eftate.  The  entry  at  the 
lateft  ought  to  have  been.made  within  five  years  after  the 
tzpiratioa  of  the  term  of  40  years,  computed  from  the 
deoeafe  of  PUJip  Browne^  that  is,  in  five  years  after  the 
ift  day  6iJulyi*nZ.  The  tenant  for  life  under  the 
will  of  Thwnat  Burton  died  in  1 803,  and  it  will  be  urged 
Aat,  therefore,  the  entry  made  in  1805  was  in  good 
time )  but  if  this  were  fo,  it  would  entirely  put  an  end 
to  the  ftatute  of  aonclarm  s  for  by  creating  eftates  for 
Jife  or  in  tail,  the  time  might  be  prolonged  ad  infinitum. 
But  in  confiruing  this  ftatute  of  fines  and  proclamatioosi 
4  H.  7.  c.  24.  it  is  to  be  obferved  that  the  feveral  parti- 
xular  eftates  all  make  only  one  eftate  in  fee  fimple.  It 
is  dear  that  if  the  time  begins  to  run  a^ainft  the  ancef« 
tor,  it  continues  to  run  againft  the  heir.  If  that  were 
«o(  foj  the  confequencc  would  be  ftiU  more  deplorahle, 

that 
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that  cren  though  the  Defendant  might  fucceed  in  hh 
defence  againft  this  PlatntiflF,  becaufe  the  five  years  had 
elapfedy  yet  he  would  be  liable  to  thd  claims  of  fubfe- 
quent  remainder-men.  But  at  the  moment  when  the  fine 
was  levied,  this  ftatute  fixed  the  periods,  which  nothing 
doile  after  the  fine  levied  could  enlarge,  within  which 
the  PlaintiflF  fliould  make  his  entry,  and  bring  his  a£lion« 
It  may  be  admitted,  that  there  were  three  periods  of 
entry,  i.  Immediately  upon  the  fine  levied,  to  take  ad- 
vantage of  the  forfeiture,  committed  by  his  tortious 
alienation.  2.  Upon  the  deceafe  of  the  tenant  for  life, 
becaufe  the  fine  eitinguilhed  the  tnm.  3.  Upon  the 
expiration  of  the  term  of  40  years.  Upon  the  former 
argument  it  was  urged  in  favour  of  the  Plaintiff,  that  a 
perfon  who  had  no  right  before  the  fine,  was  npt  affefted 
by  It,  and  in  fupport  of  it  was  cited  the  authority  of 
Sbepb.  Touchft.  2a.  *•  Sttch  as  have  neither  prcfent  nor 
««  future  right  at  the  time  of  levying  the  fine  by  reafon 
'*  of  any  matter  before  th^  fine ;  but  whofe  right  grow- 
"  eth  entirely  after,  or  partly  before  and  partly  after  tlTc 
«*  fine:  and  thefc  are  not  barred  at  all  by  the  fine,' Bixt 
«  they  may  make  their  claim  when  they  will."  The 
author  refers  to  Plowd.  538.  337.  3^/5.  378.Vl)ut  none 
df  thefe  cafes  warrant  this  propofition,  aiid  it  is  contrary- 
to  the  opinion  of  the  Court  in  the  cafe  of  Stawell  v.  Lord 
Zouch^  Ptonvd.  353.Vihough  it  agrees  with  the  opinion  of 
Phivden  himfelf :  but  Phvtdirl^  opinion  has  been  over- 
tuled,  as  appears  by  the  cafes  cited  from  D'yer^  73.^. 
t>amport  and  Wift  r.  Wrighty  Dyer,  234.  a.  and  Moofy 
53.  S.  C.  and  13  Co.  21  SManviirs  cafe.  In  Cotton's  cafe, 
I  Lfo.  21  !•  pL  297.,  which  is  cited  in  2  InJ.  519.  under 
the  nanie  of  SunU  v.  Howes,  it  was  indeed  fuppofed  that 
af  perfon  might,  under  particular  circumftances,  viz.  that 
the  anceRor  was  under  a  difabilify,  and  di(d  under  that 
difability,  be  left  at  large,  and  be  at  liberty  to  chitn  at 
any  indefinite  time :  but  the  law  ta  now  fettled  by  D9l/&ti 
S  (  %  V*  Leman^ 
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thefe  circumftances,  claim  withia  fi<re  yieart  after  hii  titk 

accruer  t  uQlefs  he  hbodts  under  di£ibilitieav  ^nd  in  that 

cafe,  withm  five  j^ears  after  hirdifabiltties  are  removed* 

^be  fair  inference^  theiii  ia^  that  the  ena&ing  cbofe  of 

die  ftatute  of  ^^H.  7.  it  general  and  univerfal,  and  all 

perfons  ait  within  the  fcope  of  it :  fo  that  the  ftatate 

will  begin  to  ran  immediately  as  againft  all  perfons,  on* 

lefs  tfaej  can  bring  themfelves  within  the  faving  daufes  $ 

and  againft  thofe  who  are  within  the  £iving  daufes, 

itnlefs  they  malce  their  daims  and  purfoe  their  titles 

within  the  limited  period  adapted  to  their  partieolar  cafe* 

It  follows  alfo  that  no  new  caufe  of  avoiding  a  fine  cut 

arife.aftcr  the  fine :  every  right  of  avoiding  the  fine  muft 

commence  in  the  party^or  his  anceftor^  teftator,  or  intef- 

tate^  upon  a  caufe  eaifting  before  the  fine  is  levied :  fo 

that  no*alicfiiatioa  or  difpofition'  eaa  be  made  which  can 

introduce  flrangers  into  the  fituation  of  claiming  a  new 

*  litle,  or  caufe  of  entry,  adion,'  Uz.  and  fuch  mdeed  is 

the  commosi  law,  which  denies  the  right  of  alienation 

to^thofe  whp  h^ve  merdy  a  right  or  title  of  entry  or  of 

a£lion  v  sn*  ffiortir*  who  have  no  eftaie ;  and  it  is  quite  clear 

that  9f  fine  can  nevevoperate  as  a  bar  bfnonclaim  againft 

any  except  thofe  whofe  eftates  ait  deVefted  or  difcoo* 

dnued  before  the  fine  irkvied,  or  by  the  operation  of 

the  fine ;  and  confequently  turned  into  a  right  of  entry 

or  of  adion :  nor  is  there  an  inftance  that  a  devifec,  an 

affignee,.  or  any^  other  than  a  party  afiefted  by  the  finCf 

or  bis  heiVf' executor,  or  adminiftrator,^  aecordlng  to  the 

nature  of  the  intereft,  has  ever  aflbrted  a  title  in  oppo- 

fition  to  a  fine  with  proclamations  whic^  devefted  the 

eftate  under  which  the  title  was  to  be  aflerted.    One 

decifion  goes  the  whole  length  of  part  of  this  propofitioo. 

tt  there  was  tenant  for  life,  remainder  for  lifci  remain- 

der  in  fee,  if  the  fecond  tenant  for  life  do  not  enter  upon 

dieaadon  made  by  the  firft,  within  a  year  and  a  day,^ 

z  the 
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fht  remainder-man  in  fee  was  barred  of  his  aQion.  So 
that  the  principle  cf  the  common  ia^  was  aot  in  fafonr 
p{  keeping  the  right  s^way.s  open  i  but  the  tenant  for  life 
having  to  aflert  the  whole  right  of  the  inheritance,  did,  bj 
his  lache^*^  bar  the  remainder-man  in  fee,  though  perfe£Uy 
'nnocent  and  unable  himfelf  to  afiert  hia  own  rij^ht. 
The  periods  tlien  of  entry  were  immutably  fised  by  jsw^ 
and  were  not  capable  of  being  altered  by  any  teftamen* 
tary  difpoGtion.  Phvf'  373*\/f*  Alfo  the  word  (firft) 
Joined  to  the  fubfequent  words  (hall  exclude  him  from 
tht  benefit  of  this  faving;  which  word  (firfl)  feemed 
to  them  (the  Judges)  all,  to  be  put  in  the  ftatute  to  ^reat 
purpofe.'  And  Dyer  faid,  diat  the  ftat.  of  i  R.  3.  r.  j.^ 
made  touching  fines,  has  all  the  words  of  the  purview 
and  the  body  of  this  zCt,  of  4//.  7.,  except  this  word 
(firft)»  which  is  added  to  this  ad  of  4  H.  7.  mpre  thaa 
is  in  the  faid  aA  of  1  R.  3.,  as  a  thing  thought  very  ne« 
ceflary.  And  this  word  ought  to  be  adde^  to  each  of 
the  four  words,  accrue,  remain,  defcend,  or  come.  And 
the  four  words  are  by  the  letter  limited  after  the  fin^ 
engroffed  and  proclamations  m^d^,  by  force  of  i)ny  gifp 
in  tauif  or  by  any  ptheir  paufe  or  matter  bad  or  done  be« 
foic  the  fioe  levied.*  And  fp  he  who  will  take  benefif 
of  this  faving,  ought  to  prove  four  things,  vtz.  that  hf 
is  ai^other  perfon,  and  that  the  right  firft  came  to  him^ 
l^d  that  it  came  after  the  fine  eogro^ed  an4  proclama* 
^iona  madei*  iand  that  his  right  or  titl^  ia  by  caofe  of 
matter  before  il)e  fine  levied?  And  u>  the  foundation  of 
Ilia  title  ought  to  be  before  the  fine,  and  firft  to  come 
after  the  proclamations,  ^s  for  example,  (upon  the 
word  accrue,)  Jf^{/lon  (aid.  if  the  father  dies  ^ifed,  hia 
eldeft  fen  being  in  reiigiooi  afid  the  yonngcft  is  difleifed| 
and  a  fine  ia  levied  with  proclamacipna,  aod  five  yeara 
pafs,  and  afterwards  the  ddeft  ia  ider^igned,  he  (hall  be 
^ided  by  thia  fccond  faving,  Mu/f  qui  fuprh.  So  JDyrr 
faid|  if  the  mortgagee  is  dtffeifcdi  and  a  fine  ia  levied  bf 
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the  difleifor,  and  five  years  pafs  after  the  proclamations, 
and  afterwards  the  mortgagor  pays  or  tenders  the  money, 
be  Oidll,  by  this  fecond  favingi  have  five  years  after  hii 
payment  or  tender ;  for  his  title  firft  accrued  to  him  afta 
the  proclamations  by  the  payment  or  tendery  upon  caufi: 
or  matter  before  the  proclamationsi  viz.  by  the  conditioa 
made  before  the  fine.  And  if  the  hulbaod  leriea  a  fine 
with  proclamations^  and  five  years  pafs  after  the  pro- 
damationsj  and  afterwards  the  huiband  dies,  the  wife,  by 
this  fecond  faving,  (hall  have  five  years  after  the  death 
of  the  hu(band  to  purchafe  her  writ  of  dower ;  for  her 
title  Cometh  after  the  proclamations  made.  tiz.  by  the 
death  of  her  hufband,  upon  caufe  before  the  fine,  viz. 
the  iptermarriage  with  the  hufband  and  his  feifin :  for 
three  things  are  the  caufe  of  the  wife's  dower,  via.  the 
intermarriage^  the  feiGn  of  the  hufband  in  deed  of  in 
law,  and  his  death ;  two  of  which,  viz.  the  iotermar- 
riage  and  the  feifin,  were  before  the  fine  levied  ;  and  the 
third,  viz.  the  death,  was  after  the  proclamations.*'— 
This  was  queftioned  by  Plowden^  and  with  great  reafon; 
fince  it  may  be  faid  that  there  was  no  adverfe  title  at  the 
time  when  the  fine  was  levied.  But  it  is  clearly  and  ex- 
prefsly  fettled  that  the  fine  will  bar  the  wife  aniefs  (he 
claims  within  five  years  after  the  death  of  her  huiband. 
See  Dyer^  72.  *.  Damport  and  Wife  v.  Wright^  Dyr, 
224.  a.  Moor,  53.  S.  C.  The  reafon  of  the  lad  cafe,  ai 
ftated  in  Djer^  is,  "  becaufe  the  reafon,  ground,  and  mat- 
ter  of  their  [the  wives]  endowment,  was  the  feifin  of 
their  hu(bands  during  the  marriage,  which  was  before 
the  fine  levied,  although  the  adlion  be  given  afterwards, 
videlicet,  after  the  death  of  the  hufband;  wherefore 
they  (hall  be  excluded  of  their  dower,  if  they  will  not 
profecute  for  their  right  within  the  five  years  after  z&ion 
accrued."  Ship,  Touch.  23.  "  The  perfons  whofe  right 
i'  is  faved  and  preferved  are  mentioned  in  the  firft  and 
«  fecond  faving  of  the  OatMte  of  4  H.J.,  and  they  are 
^  •«  ftrangersy 
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^'  ftraogersy  not  parties  nor  privies.    Tbejr  that  have 
"  benefit  by  the  firft  faying  of  the  ftatute,  (hall  have 
**  none  by  the  fecond  faving.  For  he  that  will  be  within 
**  the  fecond  faving,  to  have  benefit  by  it,  muft  be, 
'*  I.  Another  perfon*     a.  The  right  muft  come  and  ac* 
*'  crue  to  him  firft.    3.  It  muft  come  to  him  after  the 
**  fine  and  proclamations.     4.  His  right  muft  be  upon 
'<  fome  caufe  or  matter  before  the  fine.''     13  Cpke,  21/ 
Menvil*s  cafe.    Hufband  feifed  in  fee  took  a  wife,  and ' 
levied  a  fine  with  proclamations.     He  was  outlawed  of 
high  treafon  and  died.    The  conuf(fes  conveyed  to  the 
queen.  Five  years  after  the  death  of  the  hufband  pafled : 
the  heirs  of  the  hufband  revcrfed  the  attainder,  and  the 
wife  fued  her  petition  of  right.    Firft  objedion,  that  (he 
was  barred  by  the  fine  and  five  years  nonclaim }  and  as 
to  that  objediion,  *<  it  was  rcfolved,  that  the  wife  (hould 
be  endowed^  and  that  the  fine  with  proclamations  was 
not  a  bar  unto  her  \  and  yet  it  was  refolved  that  the  a£l 
of  4  H.  7.  c.  24.1  fliall  bar  a  woman  of  her  dower  by  a 
fine  levied  by  her  hufband  with  proplamations,  if  the 
woman  doth  not  bring  her  writ  of  dower  within  five 
years  after  the  death  of  her  hufband  ^  as  it. was  adjudged^ 
HiL  4//.  8.  Rot.  344.,  in  the  Common  Fleas,  and  5  EL 
Dyer^  244.    For  by  the  a^,  the  right  and  title  of  a  feme 
covert  is  faved,  fo  that  (he  take  her  aAion  within  five' 
years  after  (he  becomes  uncovert,  &c.  but  it  was  re- 
folvedy  the  wife  was  not  to  be  aided  by  that  faving;  for 
in  refpeft  of  the  fald  attainder  of  her  hufband  of  treafon, 
(he  had  not  any  right  of  dower  at  the  time  of  the  death 
of  her  hufband ;  nor  can  fbe,  after  the  death  of  her  huf- 
band, bring  an  action,  or  profecute  an  aAion  to  recover 
her  dower,  according  to  the  diredion  and  faving  of  the 
faid  a£l  ;  but  it  was  refolved,  that  the  wife  was  to  be 
aided  by  another  former  faving  in  the  fame  ad,  viz.  ^the 
fecond  faving.     And  in  this  cafe  the  a£lion  and  right  of 
dower  accrued  to  the  wife  after  the  levcrfal  of  the  at« 
S  f  4  V   tainder^ 
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tainder,  hj  reafon  of  a  title  of  record  before  the  fine,  by 
reafon  of  the  feiGn  in  fee  (had),  and  the  marriage  (inadt]f 
before  the  fine  leried,  according  to  the  loteationaQd 
meaning  of  the  (aid  a£i/' 

Senjon^  in  reply.  It  has  been  urged  that  the  PlalDtiff 
muft  bring  himfielf  within  the  firft  or  fecond  fafiog. 
The  firfl.  applies  to  rights  completely  fubCfting  before 
the  time  of  the  fine,  and  of  coarfe  it  excludes  the 
PlaintiiF's  cafe.  But  the  PiaintiflF^  right  either  comes 
within  the  fecond  faving,  or  it  is  not  within  the  purview 
of  the  ad.  As  to  the  fecond  faving,  it  has  been  argued 
that  the  right  of  the  leflbr  of  the  Plaintiff  did  not  arife 
from  any  matter  prior  to  the  fine,  becaufe  the  will  was 
a  year  after  the  fine,  and  becaufe  the  Plaintiff  had  only 
a  reprefentative  right,  and  did  not  acquire  by  the  will  a 
right  then  for  the  firft  time  created,  that  the  teftator, 
Thomas  Burton^  was  the  fole  peribn  to  be  confidered  with 
reference  to  the  ftatute,  and  that  all  perfoos  daimiog 
under,  him  are  in  the  fame  Gtuation^  which  amounts 
merely  to  this,  that  Tlftnas  Burton  could  not  give  a 
greater  right  than  be  himfelf  had.  But  if  it  muft  be 
admitted  that  the  Plaintiff  is  not  within  the  fecood 
laving,  becaufe  his  title  does  not  accrue  by  matter  before 
the  fine,  yet  it  may  fairly  be  contended  that  he  does  not 
come  within  the  ftatute  at  all.  The  Defendant's  argu* 
ment  has  to  contend  on  this  point  with  the  aothortty  of 
the  Teuchftone  and  the  other  authorities  there  cited.  The 
ToucbflQiii,  22.  fays  exprefsly,  <•  That  fuch  as  have  jiei« 
'<  ther  prefent  nor  future  right  at  the  time,  of  levying 
^'  the  fine,  but  whofe  right  groweth  either  entirely  a(ter> 
<<  or  partly  before  and  partly  after,  they  are  not  barred 
<<  by  the  fine,  and  may  claim  when  they  will/'  The 
preftnt  cafe  then  is  out  of  the  zGt  of  parliament,  which 
does  not  at  all  look  to  rights  accruing  by  matter  fubfe- 
quent  to  the  fine.    Under  the  ftat.  21  Jac.  c.  i6.  it  is 

not 
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not  doubted  but  that  the  devifee  has  a  longer  time  than 
the  htir.  [^Mansfield  C.  J.  denied  this.j  The  authority 
of  P/cwJin,  in  Stawell  y.  Zoucb^  fupports  Siepberd's  afler- 
tion  :  it  i^  argued  on  the  other  fide,  that  the  inftances 
put  by  Flowden  do  not  apply  to  his  propofition.  But  that 
does  not  touch  the  general  do£lrine:  the  illuftratton 
may  be  miftakeni  but  the  principle  will  remaip.  The 
termination  of  the  life  eftate  gave  a  new  title  to  the  re- 
mainder-man. ^ 
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The  Court  reliered  Benyon  from  anfwering  the  Other 
points  of  the  cafe,  until  they  (hould  have  difpofed  of  this. 


Mansfield  C.  J.  The  dafe  will  now  be  decided  upon 
the  laft  point,  andfince  it  will,  confequently,  be  unne* 
ceffary  to  decide  on  any  of  the  points  argued  in  the  Court 
of  King's  Bench,  where  this  objeflion  was  never  touched 
on,  it  need  not  be  at  all  inferred  or  fuppofed  that  thci 
authority  of  the  judgment  of  that  Court  is  in  any  refpcft 
impeached  by  this  decifion.  We  could  not  at  prefent 
give  judgment  on  thofe  points^  becanfe  it  would  Crft  be 
neceffary  minutely  to  examine  the  old  authorities,  whicbj 
upon  the  prefent  groulids  of  onr  decifion,  it  is  fuper^u« 
ous  to  do.  If  the  do£lrine'of  eftatea  arifing  by  difleifin 
is  fuch  as  has  been  ftated  by  theJDefendants'  counfe]» 
we  muft  lament  that  the  law  is  fuch*  Oor  ancefton  got 
into  very  oc(d  notions  on  tbefe  fubjeds,  and  w^e  induced 
by  particular  caufes  to  make  eftates  grow  out  of  wrong* 
fol  ads.  The  reafon  was,  ihe  prodigious  jealoufy  which 
the  law  always  had  of  permitting  righca  to  be  transferred 
from  one  man  to  another,  left  the  poorer  {hould  be  har« 
rafled  by  rights  being  transferred  to  more  powerful  per*  . 
foiis.  Hence  arofe  all  the  law  of  maintenance ;  which» 
if  ftrialy  adhered  to,  one  does  not  fee  how  a  poor  m«n 
could  pofliblj  at  ^tUs  day  recover  a  right.  We  are  all 
of  opinion^  that  the  right  of  entrj  was  cooCaed  tp  five 
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yean  after  the  expiration  of  the  40  years  term.    The 

derife  was  to  Piilip  Browm  for  life,  with  remainder  to 

hit  executors  for  a  term  of  40  years*    He  died  in  17581 

and  the  term,  which  then  ccHnmenced,  expired  in  1778* 

When  the  fine  was  levied,  Robirt  Browne  was  feifed  in 

fiee  of  the  rererfion;  confequentljr,  if  he  had  liredto 

1778,  he  and  his  heir  would  have  been  bound  to  claim 

within  five  years  from  1778,  in  which  year  the  40  years 

expired.    If  he  would  have  been  bound  to  claim  within 

the  five  years  from  that  time,  the  queftion  is.  Whether 

he  could  by  his  will  give  a  right  to  avoid  this  fine  at  a 

more  diftant  period  than  the  end  of  the  five  years.    If 

he  might,  he  could  equally  limit  the  eftate  to  five  huo* 

dred  or  five  thoufand  men  in  fucce(fion,  and  their  heirs 

in  tail,  and  fo  keep  the  right  of  en^ry  alive  for  aceotury 

or  more ;  this  would  be  the  confequence,  and  a  moft 

extraordinary  confequence  it  would  be.   Whether  it  can 

be  fo,  depends  upon  the  words  of  the  ftatute  of  fines, 

which  are,  «  The  faid  proclamations  fo  made,  the  faid 

<^  fine  to  be  a.  final  end^  and  conclude  as  well  privies  as 

<*  ftrangers  to  the  fame.*'    Stopping  here,  the  queftion 

iSf  fince  a  man  and  his  heirs,  are  barred,  is  a  man  and  his 

devifees  barred  ?  or  has  the  ftatute  of  wills  this  efled, 

that  more  time  is  required  to  bar  a  right  of  entry  againft 

a  devifee  than  againft  an  heir,  or  is  not  the  devifee 

exa&ly  in  the  fame  ftate  as  the  heir  ?    I  have  never  be* 

fore  heard  it  difputcd  i  and  if  fo,  he  was  barred  at  the 

end  of  five  years  after  the  40  years.    But  it  is  faid,  there 

is  a  faving  of  future  rights,  and  every  perfon  (hall  bare 

five  years  from  the  accruer  of  fuch  future  rights.    This 

depends  upon  the  words  of  the  ftatute,  '<  Saving  to  all 

**'  other  perfons  fuch  a£lion,  right,  title,  claim,  and  in« 

*<  tereft,  in  or  to  the  fud  lands,  tenements,  or  other 

*'  hereditaments,  as  firft  (hall  grow,  remain,  or  defcend, 

<<  or  come  to  them  after  the  faid  fine  engrofled  and  pro- 

5f  clamation  madcj  by  force  of  any  gift  in  the  tail,  or  by 

«any 
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<<  anjr  other  caufe  or  matter  had  and  made  before  the 
*<  faid  fiae  levied ;  fo  that  they  take  their  aAion  or  pur- 
'^  fue  their  faid  right  and  title,  according  to  the  lav, 
^'  within  fire  years  next  after  fuch  adion,  right,  title, 
^<  claim,  or  intereft  to  them  accrued,  defcended,  re- 
*<  mained,  fallen,  or  come/'    This  is  confined  to  per- 
fons  whofe  future  right  firft  accrues  after  the  fine  by  gift 
in  tail  or  other  caufe  or  matter  had  and  made  before  the 
fine  levied^    Did  the  title  of  the  leflbr  of  the  Plaintiff 
firft  accrue  to  him  after  the  fines,  as  a  diftindi  original 
title,  by  matter  before  the  fine?  Certainly  not:  at  the 
time  of  the  fine  T»  Burton  was  feifed  in  fee  in  reyerfion, 
and  made  his  will  after  the  fine  levied,  in  which  he  de« 
vifes  the  premifes  to  Robert  Burton  for  life,  with  remain- 
der  in  tail  to  the  leflbr  of  the  Plaintifil      His  titlct 
therefore,  is  a  part  of  the  fame  eftate,  the  fame  fee,  which 
Thomas  Burton  had  at  the  time  of  the  fine  levied,  and 
which  firft  accrued  before  the  fine  :  the  Plaintiff  is  driveo 
to  contend  that  the  words,  before  the  fine  levied,  mean 
the  fame  thihg  as,  after  the  fine  levied.    But  the  leffor 
of  the  Plaintiff  having  this  eftate-tail,  in-order  to  bring 
him  within  the  faving,  it  is  faid  that  the  cafe  is  the  fame 
as  if  be  had  had  it  before  the  fine  levied ;  but  to  hold 
this,  would  be  to  pervert  the  ftatute  entirely,  and  it 
would  have  the  monftrous  confequence,  that  though  the 
perfon  feifed  at  the  time  of  the  fine  levied  muft  have 
entered  within  five  years  after  thie  40  years,  he  could 
by  his  will  give  his  devifee  a  right  of  entry  for  an  hun- 
dred years.    We  are,  therefore,  of  opinion,  that  the 
judgment  muft  be  affirmed,  becaufe  no  entry  was  made 
within  five  years  after  the  expiration  of  the  40  yearS| 
which  determined  in  1778. 
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FORESTCR 

and  AQotbcr« 


CASES  IN  EASTER  TERM. 


REGULA    OENERALIS. 

Whbrsas  the  practice  that  has  prevailed  in  thif 
.court,  bjr  which  in  bailable  aflions  no  notices  of  bail^ 
or  of  declaration  being  filed  conditionally!  ^tc  been 
neceflarj,  is  found  in  many  inftances  to  be  attende4 
withinponrenlence,  It  is  theeefoee  oaDE&Ei>9  Tha| 
fsbin  and  after  the  laft  day  of  this  term,  in  every  a&ioo 
in  which  fpecial  bail  (hall  be  required j  and  where  the 
declaration  (hall  be  filed  conditionally,  notice  in  writing 
of  fuch  declaration  being  fo  filed  (hall  be  given  to  the 
J^efendant^  his  attorney,  or  agent,  Apd  in  all  fuch 
actions  when  fpecial  bail  (hall  be  put  in  for  tlie  Defend- 
ant, a  notice  in  writing  of  fuch  ball  being  fo  put  in  (hdl 
be  forthwith  given  to  the  Plaintiff's  attorney,  or  agent: 
and  that  no  declaration  (hall  be  confidered  as  filed,  or 
fpecial  bail,  as  put  in,  until  fuch  notices  (hail  be  fo  re^ 

'  given. 

J.  Mansfield. 
J.  Heath. 
S.  Lawrenci. 
A.  Chambee.  ' 


fjpe£livelv  | 


MEMORANDUM. 


{N  this  term  Rdert  Henry  PechweU^  ^i  Lincoln's  loq. 
and  William  Fnre^  of  the  Middle  Temple,  Efquiresi 
were  called  Serjeants,  and  took  for  the  motto  on  thei; 
lings,  *<  Traditum  ai  antiqui^/ervare" 
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PRINCIPAL    MATTERS. 

CONTAINED  IN  THIS  VOLUME. 


A 

ABUTTAL.' 
ACCORD  AND  SATISFACTION. 

ACT  O^^BANKUPTCV. 
ShBamkilvtt,  i«' 

ACCOUNT. 
^«r  A^suMritT,  s. 

ACTION  ON  THE  CASE. 

Sii  Bill  op  Excmah gb,  3. 

I.  TP  A.  make  an  inquiry  of  B.  «  to 
^  the  circdmftances  of  C,  with  «• 
fpe^  to  opening  an  aecoont  with  him 
as  a  general  cuttomer,  and  B.  fraudu- 
kntly  mifreprerenei  Inm*  in  conre- 
foeace  of  which  A.  fellt  O.  goods 
from  cimo  to  limct  and  if  afterwards 


a  Icfer  by  htm,  an  aAion  lies  for  th#^ 
deceit ;  although  the  buyer  paid  for 
the  firft  parcels  of  goods,  on  the  pur- 
chafe  of  which  the  reference  is  made. 

\.  But  the  Defendant  is  liable  only 
within  a  reafonable  time,  and  to  t 
reafonable  amount.  ii» 

|.  If  one  who  has  fold  on  the  repre* 
fentation  of  another  concerning  tbe 
buyer's  circumftances,  atterwarda 
tells  tbe  buyer  he  will  fell  him  no 
greater  amount  without  further  re^ 
ferences,  and  after  that  entrnfts  hioi 
to  a  greater  amount,  the  author  of ' 
the  mifreprefenutlon  is  not  liable  be* 
yood  the  fum  due  at  the  date  of  tho, 
Plaintiif's  declaratibo.      HMtcbinfim 

T.  BiiL  a. 

ACTION,  UmiMm  9f. 

$##LllilTATlQirOF  ACTlOirf^ 

ADDITIONS. 
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ADDITIONS. 
AirNoTiCB  OP  Actions. 

ADMINISTRATION. 
Srr  Executor. 

ADMINISTRATOR. 
AsrExBcuTOR. 

ADMIRALTY. 

&r  Courts,   i.     Prizi   Monet. 
Com  TOT. 

ADMISSION. 

&yEviDBMCB«2. 

ADULTERY. 
&f  Covenant,  3. 

AFFIDAVIT. 

S0i  FlNB>  3. 

AGENT. 
5ifr  Assumpsit,  2. 

AGREEMENT. 

I.  The  Defeodant  promifed  (o  psy  the 
PlaiDtiff  5/.  ''  if  he  woald  provide  a 
**  tenant  for  certain  premifes,  and 
"  get  him  350/.  for  his  leafe/*  The 
PlaintifF  procured  one^.,  with  fvhom 
the  Defendant  entered  into  an  agree- 
ment, and  received  50/.  as  a  depofit. 
S.  being  nnable  to  complete  his  en- 
gagement, the  Defendant  afterwards 
coofented  to  releafe  him  from  the 
further  performance  of  it,  but  re- 
tuned  the  jo/.  The  Court  held  that 
this  was  a  fobilantial  performance  of 

'  fhe  condition  on  the  part  of  the  Plain- 
tiff; and  that  he  was,  therefore,  en* 
titled  to  recover  the  5/.  from  the  De- 
fendant.  Horfordyr.mi/on.   Pagii2 
5 


2.  The  Defendant,  in  confideratiDB  of 
his  having  procured  one  />.  to  ferve 
on  board  the  ihip  /T.  for  a  particniar 
voyage,  received  from  the  Plttatiff 
four  goineas,  and  afterwards  figncd 
a  note,  b/  which  he  engaged  ''  to 
*'  pay  the  Plaintiff  four  guoeas  if 
"  thf  faid  Z>.,  afttmoMt  did  not  pro- 
''  ceed  in  the  faid  fliip  upon  the  in. 
«'  tended  voyage."    It  waa  difw 
yered  that  />.  was  not  a  feaman,  and 
the  captain  of  the  W.  refufed  to  re- 
ceive  him.    The  Court  held  that  die 
above  note  did  not  amount  to  an  un- 
dertaking on  the  part  of  the  Defend- 
ant, that  D.  was  a  feaman,  but  was 
merely  a  ftipnlajon  for  bis  perfooal 
fervice.     Li^  r.  Haw.        Pag$  65 
3-  %.  If  the  Defendant  had  onder- 
taken  to  procure  a  feaman,  whether 
under  the  above  circamihnces,  the 
four  guineas  paid  by  the  Plaintiff 
could  have  been  recovered  upon  ac* 
count  for  money  had  and  received  to 
bis  ofe  }     Lii/j  v.  H^w.  i§. 

ALIEN  ENEMY. 

5>#Cat7RTS,  !•      FXBB,  3. 

I*  If  an  alien  enemy,  a  prifoner  of  war, 
makes  a  contra^,  it  may  be  enforced 
by  the  king  for  the  benefit  of  the 
crown.     Maria  v,  ffalL  tg,  t$ 

2.  And  if  the  crown  does  not  enforce 
it,  the  prifoner  may  fue  on  it  after  the 
return  of  peace.  «9«  JJ 

ALLEGIANCE. 

Sii  CoVKTMf  I. 


Sh  LifiB. 


ALLOCATUR. 


ALTERA. 
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ALTERATION  OF  WRITTEN 
INSTRUMENTS. 


See  RBcoYBRYy  ;• 
cThangb,  3»  4»  5< 


Bill  of  Ex- 


AMENDMENT. 

Set  BAiL,n.  1.4.    RicovBRY,  1,  a. 
4,  5,  6,  7,  8.    Practice,  L  1. 


ANNUITY. 

J.  No  memorial  is  ncccffary  to  be  en 
relied  of  an  annuity  granted  in  con- 
fideration  of  the  grantee  refigning 
her  trade  and  leafehold  premifes  to 
the  grantor.  Page  3  S^ 

2.  Though  part  of  the  confidcration 
was  book-debts,  and  ftock  in  trade. 
Doe,  on  dimi/e  ofJobnft$n,  Y.  PbiU 

Ufi.  '*• 

3.  Where  an  annuity  is  fccured  upon 
land  expreffcd  to  be^  of  equal  or 
greater  annual  value,  before  the 
Court  will  fct  afidc,  upon  the  infe- 
riority of  the  value  of  the  land,  a 
warrant  of  attorney  given  as  a  colla- 
teral  fccurity,  for  the  want  of  a  me- 
morial, they  will  dirca  an  ilToc,  to 
try  whether  the  land  be  of  lefs  an- 

*  nual  value,  and  will  not  try  that' 
matter  upon  affidavits.  Saunders  v. 
Wrfgbt.  3^ 

4.  Efpedally  if  there  be  confliaing 
evidence  of  the"  value  of  the  lands, 
Saunders  v.  IVrigbt.  '*• 

5,  An  annuity  was  granted  in  confide, 
ration  of  a  debt  before  fecmred  by 
bond.  The  grantee's  refnfal  to  de- 
liver up  the  bond  neither  makes  the 
coofideratioa  to  be  falfely  defaibed, 

37» 


Nor  i»  fnch  a  keeping  back  of  part 
of  the  confidcration,  as  to  vacate  the 
annuity.  Ph^  37* 

7.  An  annuity  was  granted  in  confide- 
ration  of  a  bill  accepted,  which  waa 
difhonoured  by  the  acceptor,  but 
paid  by  the  drawer  on  notice ;  held 
that  this  was  not  fuch  a  non-payment 
of  the  bill  as  to  vacate  the  annuity. 

H. 

8.  Though  the  bill  was  accepted  for 
the  accommodation  of  the  drawer^ 
who  undertook  to  furniih  afifeu  for 
payment,  and  negleded  to  do  fo.  ib* 

9.  It  is  difcretionary  vrith  the  Courts 
whether  they  will  give  relief  ander 
the4thfe^naf  z  7  G.s.r.  26.  CW 
v.  Tower*  ib» 

Where  a  contraa  of  Rfft  ammity  aa 


avoided,  and  the  grantee  is  to  receive 
back  his  principal  and  legal  intereft^, 
if  annuity  inftalmenu  to  a  greater 
amount  than  the  principal  and  inte* 
reft  have  been  paid»  Whether  it  ia 
reafonable  that  the  grantee  fliall  re- 
fund f  £Mrr#.    Burdom  r*  Browning. 

530 

zi«  Thb  premiums  of  life  inforance 

cannot^  wifhovt  a  fpedal  contraa, 

be  charged  on  the  grentor  of  a  re- 

fcinded  annuity.  ^It 

APPEARANCE. 
^«r  Amendment,  I. 

APPOINTMENT. 
^«r  Power. 

APPORTIONMENT, 
Sh  FaEioRT,  I.  s. 
1.  Upon  an  agreement  to  pay  certaia 
pilotage  and  port-charges  for  an  en* 

tire 
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lire  voyage,  though  a  part  only  of 
the  cargo  is  delivered,  there  fliall  be 
no  apportionment  of  the  pilotage  and 
and  port-chargesi  hot  the  whole  (h^^ll 
be  paid.    Chrifij  v.  Row.  Pagi  300 

.    APPRENTICE. 
^M  AsauMPsiT,  1. 

APPROVER. 
5m  Common. 

APPURTENANT. 
After  an  eafemcnt  has  been  extingaiflied 
by  nnhy  of  poflTeflion,  a  new  eafe- 
ment  is  not  created  by  a  grant  of  a 
mefltttge  and  land  with  coninon  ap* 
parteoant:  though  thofe  who  have 
C)ccapied  the  tenement  fince  the  ex- 
tiflgoifliment  have  alfo  nfed  common 
therewith.  Ochermfe,  if  it  had  been 
a  grant  of  all  commons  nfed  there* 
with.    CUmmii  v.  Lmttbirt.        205 

ARBITRATION. 
ji.  In  order  to  impeach  an  award,  apon 
the  6ce  of  which  no  objeAion  ap- 
pears, it  is  not  fi^ffideatlo  ftate  faAi 
from  wUch  it  may  be  itftmi  that 
the  award  was  feanded  apon  aa  in. 
cbrrcd  notion  of  the  lair  of  the  cafe. 

48 
%.  Stmt.   That  if  an  arbitrator  choofes 

to  put  the  laar  oat  of  tke  qneftion, 

and  to  award  the  payment  of  a  con- 

fciendbas  demand  arifing  out  of  a 

tranfaffiott  which  he  knows  to  be  il- 

legalf  he  may  do  fo.    i^f^rrr.  Dtlvir 

V.  Btorms.  ib. 

!•  Upon  a  refertece  at  mfi  friusf  an 

arUtrator  cannot  award  a  greater 

fnm  than  that  for  which  the  verdiA 

is  uken«    Bat  if  he  awards  a  greater 

film  tban  the  emoont  of  the  verdid. 


and  judgment  Js  entered  for  the 
whole,  and  it  appears  that  a  pan  of 
the  funi  is  covered  by  a  countervail* 
log  demand  which  never  was  a  fob- 
jedl  of  difpate,  fo  that  only  a  balance, 
lefs  than  the  amoant  of  the  verdid,  is 
nltimately  to  be  paid  over,  the  Cooit 
will  reduce  the  judgment  to  the 
amoant  of  ihe  vetdid,  and  grant  ei« 
ecution  for  the  Tom  really  doe.  /.  151 

4«  Where  an  arbitrator  has  power  to 
W'Jir  what  bt  fixmU  tbimk  fa  t§  h 
dm  by  cicher  of  the  parties  refpcd* 
ing  the  matters  in  difpate ;  Quaere, 
Whether  he  might  not  dired  tfaenl  to 
confent  to  an  application  to  the  Coort 
for  enlarging  the  damages  given  by 
the  verdiQ?     Prentia  v.  Rged,      ib, 

5*  If  no  direAions  are  given  refpe£tiDg 
the  cofts  of  an  award,  they  are  to  be 
paid  by  both  parties  eqaally.  Grcvef* 
Cox.  16$ 

6.  If  an  arbitrator  has  power  to  enlarge 
the  dme  for  making  his  award  to  w^j 
other  day,  he  may  enlarge  it  more 
than  once.    Pajm  v.  Dtmcklt.     $09 

7.  If  an  award  dired  one  of  two  tbiags 
to  be  done  in  the  alternative,  sad 
either  of  the  two  is  nncertain,  or  in« 
poflible,  it  is  incumbent  on  the  party 
to  perform  the  other  of  them,  ^im 
fiumds  v.  Swaim*  549 

8*  If  an  award  direft  that  money  (ball 
be  paid,  or  be  fecared  to  be  paid, 
the  party  maft  either  pay  the  monefi 
or  give  fuch  fecnrity  as  is  fatisfafbry 
totheperfon  entitled  to  receive  it.  A. 

9*  If  it  be  not  a  condition  ofthefiib- 
miffion,  that  the  award  ihall  be  mtde 
on  all  the  pointir  fobmitted,  an  vKui 
determimng  fome  of  the  pmnts  only 
ii  goody  provided  that  the  osuffioo 

ef 
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of  the  others  do  not  deftroy  the  equi 
poife  of  confideration.         Page  549 

10.  If  an  award  order  two  things  in  fa* 
vour  of  one  party,  one  of  which  is  un- 
certain, or  for  other  reafons  cannot 
be  enforcedt  he  may  waive  this,  and 
foe  apon  the  breach  of  the  other,  16. 

11.  If  an  arbiirator  be  appointed  to 
arbitrate  a  certain  meafure  contena- 
plated  between  two  parties,  (as  il  dif 
folation  of  partnerihipj)  he  is  not  np« 
ceflarily  bound  to  dired  that  the 
partnerflkip  (hall  be  diiToUed.  Sim- 
mpuds  V.  Sivai/u.  ii, 

ARREST. 
Sei  PaACTice,  IL     PaiviLECE. 

ARSON. 
See  StaspS)  2. 

ASSAULT. 
See  CosT»,  i. 

ASSIGNEES  OF  BANKRUPT. 
^«rPao>EaTy  in  Chattels^  i. 

ASSUMPSIT. 

^/#FftElGHT»  I. 

!•  The  matter  of  an  apprentice*  who 
has  been  feduced  from  his  fervice  to 
work  for  another  perfon,  may  waive 
his  action  for,  the  tort,  and  bring  an 
a6lion  of  itulebitatus  ajfumpfit  for  work 
and  labour  done  by  his  apprentice, 
againft  the  perfon  who  tortioufly 
employed  him.    Light Ij  v.  Cioufton. 

112 

^*  If  goods  are  configned  to  a  fador 
for  fale  on  commtffion>  it  (hall  be 
prefumed  that  he  contrads  to  account 
for  fiich  as  are  fold,  to  pay  over  the 

•  proceeds*  and  to  redeliver  the  refidue 
«nfold,  00  demand.  572 

Yot.L 


13.  And  an  adion  dees  not  lie  againil 
him  for  not  accounting,  till  after  a 
demand  made  of  an  account.  P.  572 
1.  Therefore  the  ftatute  of  limiutions 
runs  only  from  the  time  of  a  demand 
made.  ih. 

5.  After  a  reafonable  time  elapfed,  a 
jury  oiight  prefume  that  the  con« 
iignor  had  made  a  demand,  and  that 
the  fa£kor  had  accounted.  ib^ 

6.  And  14  years  would  be  a  fufficient 
time  for  fuch  a  prefumption.  ib, 

7*  U  it  were  not  rebutted  by  circam- 
(lances.     Topbam  v.  BraidUk.       ib» 

ATTACHMENT. 
See  PractTce. 

ATTAINDER. 

t .  A  perfon  attainted  of  felony  cannot  be 
heard  by  petition  to  the  Chancellor 
to  fuperfede  a  commiffioo  of  bank- 
rupt  iiTaed  againft  him.  8a 

a.  Whether  his  attainder  dire£lty  rofe 
out  of  the  commi(fion  of  bankrupt, 
or  is  wholly  irrelevant  to  it  Rex,  v. 
Bul/ock.  ib, 

ATTESTING  WITNESSES, 

5/#  EviDBKCB,  iV.    1,2,3,4,5. 

ATTORNEY, 
^/f  Bail,.!.  2.     Lien.    WAaaANT 
OP  Attorn a.Y. 

1.  yi  Plaintiff  may,  without  eonful ting 
his  attorney,  compromife  an  aftioo 
with  the  Defendant,  and  take  04 
himfelf  the  payment  of  the  cofts  to 
the  attorney,  if  there  be  |»o  fraudu« 
lent  confpiracy  to  cheat  the  attorney 
of  his  cods.  CbapmaM  494/  anetber 
V.  Hanv.  341 

2.  Upon  the  death  of  the  attorney  in 
the  caufe,  notice  muft  be  given  to  the 

T  t  oppofita 
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oppoGte  party  of  the  appointment  of 
the  new  attorney,  before  he  can  pro- 
ceed in  the  caufe.     Rjlaiid  v.  Ncakes. 
Page  342 

ATTORNEY'S  BILL.     ' 

I.  If  a  client  in  the  courfe  of  a  canfe 
advances  money  to  his  attorney  for 
fpecific  dilbarfements  in  the  caofe, 
thofe  difburfements  rouft  neverthelef^ 
be  iocladed  in  the  bill  of  cofts.     536 

a*  Therefore^  where*  upon  taxation*  a 
Aim  was  dedudled  lefs  than  one-(ixth 
of  the  amount  of  the  bill  delivered, 
including  thofe  dilbarfements*  tlie 
Court  ordered  the  client  to  pay  the 
cofts  of  the  uxation.  Hiiulle  v. 
SbackUton.  '  ih, 

ATTORNEY,  POWER  OF. 

Sii  AvTHoaiTT.    Warrant  of 
Attornby. 

AUTHORITY. 
&#  Power,  x,  2,  3,  4,  5,      Iwclo^ 
8URB  Act,  I.     Ship,  3.     Arbi- 

TRATloif. 

I.  A  power  of  attorney  to  receive  all 
faUry  and  money,  with  all  the  prin- 
cipal's authority  to  recover,  com- 
.  pound  and  difcharge,  and  to  give 
releafes,  .?nd  appoint  fubditutes,  does 
not  authorize  the  attorney  to  nego- 
tiate bills  received  in  payment.    347 

8*  Nor  to  indcrfe  them  in  his  own 
name.     Hog  v.  Sna'ub.  ib. 

3.  Nor  does  a  power  to  tranfadl  all 
buiioefs.     Hay  v.  (ioldjmiib,         3419 

AWARD. 

^/«  ARBITRATibH. 


B 

BAIL. 
Su    Patmivt    of    Monet    into 
Court. 

L  Of  tbi  wrrefi  and  tbi  hail 
If.  Pr9cttding$  againft  tbi  Bailor 


1 1  [ .  Sarrinder  of  tbi  principal 
IV.  Difcbargi  fy  etbir  means. 
V.  ff^rit  of  error. 

I. 

I.  The  want  of  a  defcription  of  bail  is 
cured  by  the  Plaintiff*  excepting  to 

them.     Bigg  v.  Dick.     17. Pitf' 

/on  V  Willimeni.  Pegt  18 

z.  If  bail  is  added  to  an  attorney,  sod 
juftifies  without  oppofitioD.  the  Court 
will  not  let  afide  the  allowance  of 
bail.     Bell  v.  Gate.  162 

3.  Any  perfoni  may  be  bail  for  tbe 
purpofe  of  rendering  the  prindpal. 
Bell  v.  Gate.  163 

4.  An  attorney  00  bail.  Riclnt  f> 
Gilbert.  164 

5.  An  attorney's  clerk,  tboogh  do^ 
under  articles,  is  obje^oDable  ai 
bail.     Cakiflf  v.  Rofi.  1^. 

II. 

1.  In  an  afiion  on  a  bail>bond>  if  t&e 
iflue  depends  on  the  date  of  the  sp- 
pea ranee,  the  Court,  upon  an  appli- 
cation by  the  Plain liiF,  will  order  the 
day  o(  the  appearance  to  be  caiered 
in  the  filazer's  book.  2j 

2.  Akhough,  before  the  application  b» 
the  Cimrc,  iflue  has  bees  alreidj 
joined  on  the  pica  of  compermt  el 
diem.  Auften  and  Qtben,  Jj/ig^tts  / 
tbe  Sheriff  of  Middle/ex i  ?,  Fentee,  tS. 

3.  The 
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3.  The  Plaintiff  moft  proceed  againil 
the  (herifF  within  a  reafonable  time^ 
and  after  that  is  elapfed^  he  cannot 
refort  to  tfaie  (herifT^  although  he  had 
been  delayed  by  liftening  to  pro- 
pofals  for  a  comptomife  made  by  the 
Defendant.  The  King  v.  The  Sheriff 
of  London  i  in  Peacock  v.  Leigh,  P,i\i 

4»  If  the  Aieriff*  omits  to  take  a  bail- 
bond  opon  the  arreft«  and  afterwards, 
upon  an  a^lion  being  commenced 
againll  him  for  an  efcape,  caufes  bail 
to  be  perfedled,  the  Court  will 
order  the  allowance  of  bail  to  be  fet 
afide.  that  the  adion  may  proceed. 
How  ^,  Lacy.  119 

5*  \fk  fcire  facias  againft  the  bail,  if 
there  be  a  failure  of  the  record 
through  a  mirprifion  of  the  officer  of 
the  court,  the  Court  will  permit  the 
recognisance  to  be  amended*  Mann 
▼•  CaJvw  and  another.  221 

IIL  5'^«BAiL»r.  3. 
If  a  Defendant  become  bankrupt,  and 
be  required  to  appear  to  acommiiGon 
in  a  diflant  county,  the  Court  will 
enlarge  the  time  for  the  bail  to  fur- 
render  hiro^  till  a  reafonable  time 
after  the  end  of  hit  lad  examination. 
Glendining  ?•  Robin/on.  3  20 

♦  IV, 

1.  A  cognovit  conditioned  for  payment 
by  inftalments  difchargea  the  fherifF. 
The  King  V.  The  Sheriff  of  Surny^  in 
a  canfe  of  Brewer  v.  Clarke.         1^9 

2»  If  bail  enter  into  a  recognisance, 
although  they  are  excepted  to  and 
never  juftify,  they  are  liable.  Bram- 
nnell  and  Another  v.  Farmer  and  Ano^ 
iker,  Bcttl  of  heffmem.  427 


J.  The  Plaintiff,  at  the  defire  of  the 
iheriff's  officer,  forbore  to  enforce  aa 
attachment  in  the  firft  inftancey  an4 
ten  days  afterwards  applied  to  the 
(heriff  for  the  debt  and  cofts ;  held 
that  the  (heriff  was  not  difcharged  by 
the  indulgence  given  to  the  officer. 
The  King  v.  The  late  Sheriff  of  Lon^ 
don,  in  the  cafe  of  Jones  v.  Broad* 
knight.  -  Page  485^ 

V. 

I*  Where  a  writ  of  error  is  brought 
upon  a  judgment  on  demurrer,  ia 
the  cafe  of  2  fcire facias  fued  out  pilr- 
fuant  to  the  ftat.  8  &  9  ^.  3.  r.  ll* 
f  8.  bail  in  error  is  not  required* 
Sparkes  v.  O* Kelly.  168 

2.  If  a  declaration  in  debt  contain  any 
one  count  on  a  contra6(  on 'which 
debt  would  not  lie  at  the  tin^e  of 
paffing  the  flati  3  Jac.  i.  c.Z.  bail 
in  error  is  not  neceffary.  J40 

3.  Debt  will  not  lie  on  a  bill  of  ex« 
change  agaioft  the  acceptor.         ih. 

4.  Therefore  bail  in  error  is  not  necef^ 
fary  upon  a  judgment  in  debt  againft 
the  acceptor  of  a  bill.  H. 

54  Nor  upon  a  judgment  for' goods 
fold  and  delivered*  ih, 

6.  Or  for  money  paid*  ih. 

7.  Money  lent*  ib, 

8.  Money  had  and  received*  ib. 

9.  Or  on  an  account  ftated*  JFebb  v. 
Geddes.  J40 


BAIL.80ND. 


See  BatL* 


BANKRUPT* 
I.  Of  the  bankruptcy  and  commi/jfrn. 
11.  Of  the    hankrs^t^s   rights    and 

duties, 
III.  Of  the  bankrupt^  efteue. 

T  t  a  I.  Th# 


6h 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


X.  The  ftat.  46  G.  3.  c.  135.  /  3. 
which  makes  a  docket  notta  of  a 
prior  A&.  of  bankruptcy,  does  not 
make  \t  proof  oi  a  prior  aft  of  bank- 
rupccy,  nor  proof  of  a  prior  debt  fuf- 
fictent  to  fudain  a  commilfioD.  P.  7 1 

2.  It  is  not  fufficienCt  in  order  to  inva- 
Jidate  a  commiflion  of  baokrapt»  to 
'prove  a  prior  aft  of  bankraptcy, 
without  alfo  proving  a  prior  debt 
fufficient  to  fuftain  a  commiflion.  ib^ 
,  %•  It  is  not  competent  for  a  bankrupt 
to  let  up  a  former  aft  of  bankruptcy 
iti  order  to  invalidate  his  commiilion. 
Rix  V.  Bullock.  71.  82 

4*  ^imh.  That  commiffioners  of  bank- 
rupt may  receive  evidence  of  the  ^Bi 
"^  of  bankruptcy 'from  a  creditor  who 
feeks  to  prove  under  the  commiffion. 

5*  Or  at  leaftif  they  do,  after  evidence 
aJitindi  of  the  aft  of  bankruptcy^  proof 
that  the  commiflioners  declared  the 
bankrupt  to  be  fuch  on  the  creditor's 
evidence,  will  not  difprove  the  alle- 
gation that  he  was  *'  duly  declared  a 
bankrupt/*    Rex  v.  BuUock.  ih. 

<•  If  a  trader^  whofe  houfe  of  trade  is 
in  Ireland^  comes  X^  England  ovi  bofi. 
nefs,  ai|d  again  quits  this  country  to 
avoid  an-  arrell  by  a  creditor,  it  is 
fuch  a  departing  the  realm  as  cod* 
ftitutes  an  aft  of  bankruptcy.,      270 

7.  An  intent  to  delay  a  creditor  makes 
the  leaWng  the  realm  or  dwelling, 
houfe  an  aft  of  bankruptcy :  it  is  not 
neceflary  that  a  creditor  ihoold  ac- 
tually be  delayed.  ^         /^^ 

8-  A,^  trading  in  London^  pnrchafcs 
goods  to  be  fdld  by  A,  and  ^.,  part- 
ners in  trade  in  Dublin^  and  charges 
theid  to  ^.  and  ^.  at  prime  coft; 


this  creates  a  debt  due  from  >B.  k 

Englaudt  and  makes  him  a  trader 

H^re.     IFilliams  v.  Ntmn  tmd  Aa^Ber, 

Fagi  a;o 

9.  Whether  a  departing  the  dwetfiBg- 
honfe  be  accompanied  with  an  ioteot 
to  delay  a  creditor^  is  a  qoeUoa  of 
faft  for  a  jury  to  decide^  upon  all  the 
circnmflances.  27J 

ic  If  it  be  not  accompanied  with  fock 
intent,  it  is  no  aft  of  bankraptqr. 
Aldridgt  andAnotbtr  V.  Jrdaai.     ih. 

ti.  A  commiffion  of  bankrupt  cannot 
be  fupported  on  the  petidon  of  oot 
only  of  two  partners  to  whom  a  joiac 
debt  is  due.  BuckUmd  mui  Oikrs, 
Afjigfuis^  V.  Ntw/ame.     .  477 

12.  if  a  trader  gives  a  general  order  to 
be  denied,  and  is  denied  to  a  credi- 
tor, it  is  a  beginning  to  keep  hoQfe» 
though  he  immediately  overtakes 
him,  and  fays  he  waa  not  afraid  of 
him,     Mmeklow  v.  ill^y.  479 

II. 
A  bankrupt  cannot  be  permitted  to  iefi 
op  a  prior  fecret  aftt>f  bankruptcy  to 
impeach  his  commiffion  either  at  lair 
or  in  equity.  Tki  King  v.  Jems 
Bullock.  71. 8s 

III.    ^^fPROFERTYlllCHATTlLS,!. 

BARON  AND  F^EME. 

Sii  Pleader,  V.  7.  PaitiLBGS,a. 
Pine,  z« 

Where  a  feme  covert  has  for  maof 
years  been  feparated  from  her  boC- 
band,  and  during  that  time  has  re- 
ceived for  her  feparate  ofe  the  rents 
of  her  own  property,  which  accrued 
to  her  by  devife  after  the  feparadoo, 
ihe  (hall  be  prefumed  to  receive  the 
reou  and  acknowledge  the  tenucyi 
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by  her  ho(band*s  authority.     2>fl#, 
^em.  Leicfjltr  v.  Bi^s,         Page  367 

BILL  OF  LADING. 

Sii  LiCENCBt    I* 

BILL  OF  PARTICULARS. 
5/#  Practice,  in.  1,2,3. 

BILL  OF  SALE. 
^//Fr.avdvlbkt  Convbyancb. 

BILL  OF  EXCHANGE. 
^^#  Pleading,  V.  4,5,  6,7, 

1.  Id  an  adion  againft  the  drawer  of  a 
bill  of  exchange,  in  confequence  of 
the  acceptor's  deAdt,  the  Court  will 
leave  it  to  the  jury  to  prefume  from 
drcamftancesy  (fach  as  the  payment 
of  a  part  of  the  bill,  without  any  ob- 
jeftion  to  the  want  of  notice,  ^c.) 
that  notice  was'  regnlarly  given. 
H$rf9ril  V.  mi/om.  12 

2.  It  is  not  of  itfelf  a  defence  to  an  ac- 
tion  by  the  indorfer  of  a  bill  of  ex- 
change»  to  plead  that  it  was  accepted 
for  the  accommqdation  of  the  drawer, 
withoot  confideration,  and  was  in- 
dorfed  over  after  it  betame  due. 
Cbarlts  v,  Marjdtn.  224 

3.  If  upon  a  bill  being  prefented  for 
acceptance,  the  payee  alters  it  as  to 
the  time  of  payment,  and  accepts  it 
fo  altered,  he  vacates  the  bill  as 
againft  the  drawer    and  indorfers. 

,  FatoH  V,  WinHr  and  Amther.        420 
4*  But  if  the  holder  acquiefces  in  fuch 
alteration  and  acceptance,  it  is  a 
good  bill  as  between  the  holder  and 
acceptor,  /^. 

f .  The  keeping  tb^  bill,  and  prefent- 
10^  it  for  payment  at  the  deferred 
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period,  is  proof  of  fuch  acquicfcence, 
Pagi  420 
6.  And  the  holder  cannot  afterwards 
maintain  an  adion  on  the  cafe  againft 
the  acceptor,  for  thereby  deftroying 
the  bill.  Pauu  v.  Winitr  and  A- 
other.  ii^ 

BILL  OF  LADING. 
^/#FaEiOHT,5. 

BYE-LAWS. 

1.  Where  the  general  confent  of  the 
perfoits  engaged  in  a  trade,  has  efta* 
bliflied  certain  rules  for  the  condud 
of  that  trade,  it  is  not  competent  for 
any  number  of  individuals  topromuN 
gate  a  contrary  ^gulation.  241 

2.  And  thoogh  they  may  agree  amongft 
themfelves  to  adopt  new  rnlep,  they 
cannot  thereby  deprive  one  who  haa 
not  aflented  to  their  compaa,  of  the 
benefit  of  the  old  rules,  as  againft 
tbemfelves.  /^^ 

3.  Though  it  be  a  trade  recently  efta- 
bli(hed.  f^^ 

4.  More  efpecially  if  the  trade,  and 
the  caftom,  be  of  fuch  a  nature,  that 
the  fttbjeas  of  feveral  nations  partake 
in  the  trade,  and  are  governed  by 
the  cuftom.  Finmngs  v.  Lord  Gren* 
W/r.  •  n^ 


Sii  Ship,  3. 


c 

CARRIER, 


TtJ 


CASES 
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ChSKS^-^viT'ruledt  doubted t  explained^ 
diftiHgmJbed,  or  oLfifVid  on* 

Barnardidone  i;.  Chapman*  Ball  N.  P. 

34-  P^i'  247 

Buller  V.  Harrifont  2  Cowp.  565.  363 
Clarke  'v.  Reed«   i  New  Kep.  310. 

260 
Comber  «•  Hill,  Str.  969.    S.  C.  An- 

naly,  22.  239 

Dc  Golcs  nj.  Ward,  Forrcftcr,  243.  76 
Fawcett  *v.  Stricklaod,  Willes,  57.  Co- 

myn,  578.  441-447 

Grant  v.  DeUcour,  (466.)  476 

Gregory  v.  Cbriftie,  B.  R.    24  G.  J- 

Park,  67.  456.  476 

Harbin  *v,  Edwards^  2  T.  R.  J87.  382 
(lolward  v.  Andre,  i  Bof.  U  Pull.  3 a. 

57 
JackfoQ  V*  HillaSf  £•  teroi  45  G,  3. 

162 

Lonfdale  (Lord)  v.  Chorcbj,  2  T.  R. 
-    388.  '  aao 

Mailer  v.  Miller,  4T.  R.  336.  423 
Pond  v>  Underwood,  2  Ld.  Ray.  12 10. 

363 

Price  «.  Shate«  Molloy,  lib.  2.  c.  lo. 
C  28.  42 j 

RadcHffe  v.  Tate,  i  Keb.  779,  ^^ 
Roberts  1/.  Holt,  2Sho.  4^3.  312 

Sadler  *v*  Evans,  4  Burr,  1986*  363 
Salvador  a;.  Hopkins,   3  Burr.  1707. 

476 
Scorry  <v.  Freeman,  i  Bof.  ^  Pull.  381. 

516 
Smith  *v.  DoverS|  Doug.  427.  224. 
^tevenfon  <v.  Grant,  2NewRep«   103 

222 
StickU  ▼.  PiAr/ont  E:tcheqger-chs|mber, 
1807.  324  j 

Stitty.Prardill,f>flri,6Ed.^99i.    456 


Thynne  *u.  Rigby,  Cro.  Jac  314. 
Wilfon  V.  Macreth,  3  Barr.  1824.  53J 

CERTIFICATE. 
Sie  Costs. 

CHARTER, 
See  Market. 

CHARTER-PARTY, 
See  Ship,  3. 

COLLECTOR. 
SeeMoKBy  had  amd  aacEiTEOt 

COLLUSION. 
SeeT^VAKT  for  Years. 

COMMON. 

5'if  Appurtenant,  i.  EvineKCEi 
J-  3»  4- 

I*  There  can  be  no  approver  ia  dero* 
gation  of  a  right  of  common  of  tort 
bary.  43J 

2.  At  common  law  the  lord  might  ap* 
prove  again  ft  common  of  paflore  ap- 
pendant. Qrant  VnGmnmroMdAm' 
tbern  '^« 

COMMON  RECOVERY. 

COMPOSITION,  DEED  OF. 
Although  a  debtor  componndiog  vi^k 
his  creditors  gives  them  thefecoritj 
of  a  third  perfon  for  pajineoK  of 
part  of  the  ftipolaced  divideiid,  Im 
ta  not  difcbarged  Dpon  payocst  of 
that  part  only,  if  the  reisdue  co&i 
cinues  unpaid^    W^Utitr  and  Others  r. 

COM1 
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COMPOSITION  OF  PENAL  AC- 
TIONS. 

See  PiKAL  Action. 

CONDITION  ALTERNATIVE. 
f/#  Arbitration^  7. 

CONFIRMATION. 
The  confirmation  by  a  competent  ao- 
thority  of  an  office  alTumed  without 
•uthority,  cannot  divert  a  right  ac- 
quired by  a  ftr^pger  before  the  con- 
firmation, and  adverfe  to  the  title  of 
the  officer.  Dc/uI/jy,Pofham,  Page^ 

CONSIDERATION. 
5^/ Pleading,  6«  7. 

CONSOLIDATION  RULE. 
Set  Practice^  VIL  3. 

CONSUL. 
^^#  Privileoe. 

CONTEMPT. 
See  Plbad:kc«  V.  3.     Practice, 
III.  2. 

CONTRACT. 
See  Alien  Enemt*  !• 

CONVEYANCE. 

See  Deep.  Fraudulent  Convey- 
amce.     Title. 

CONVOY. 

I.  The  failing  with  convoy  required  by 
the  ftac.  43  Geq,  3,  r.  57.  is  a  failing 
with  convoy  for  the  voyage         249 

f '  It  is  not  fufficient  to  fail  with  a  con* 
voy  appointed  for  another  voyage, 
^oogh  it  may  be  bound  upon  the 


fame  conrfe   for  great  part  of  the 
way.  Page  249 

3.  A  (hip  cannot  legally  fail  from  pore 
to  port  without  convoy,  anlefs  (he  it 
bound  from  port  to  pore.  ih, 

4.  If  a  convoy  has  failed,  a  Ihip  can* 
not  legally  endeavour  to  overtake  it. 

ib. 

5.  The  ftat.  43  Geo.  3.  c.  57.  does  not 
avoid  policies  on  (hips  failing  without 
convoy,  unlefs  the  party  interefted  in 
the  aflurance  was  privy  to  or  inflra- 
mental  in  the  failing  without  convoy. 
Heiuler/en  *v,  Hinde,  250.  0.  Cohen  V. 
Hinckley,  ih. 

COPIES. 
See  Practioh,  IV.  2. 

COSTS. 

I.  When  payable  by  and  to  fer/ons 

in  genera!, 
II.  When  payable  by  and  to  parttcu' 

lar  per/ons, 
III.  0/  flaying  proeeedinge  till  cefte 

paid  orjecurity  given* 

I.  ^<#Vemue^i.    Arbitration. 

1.  If,  in  an  adion  of  aiTault  and  battery, 
the  Defendant  juftify  the  aflault  and 
plead  not  guilty  to  the  battery,  and, 
at  the  trial>  a  verdict  be  found  in  hia 
favour  upon  the  juflification,  and  for 
the  Plaintiff,  with  a  farthing  da- 
mages, upon  the  ilTue'of  not  guilty, 
the  Plaintiff,  unlefs  the  Judge  certify « 
will  not  be  entitled  to  rooreeoftt  than 
damagcf,  Brenman  and  Wife  v. 
Redmond,  16 

2.  If  tne  Plaintiff  has  incurred  tha 
cods  of  irftrudting  ccnniel  to  move 
for^an  attachment  before  the  De« 

T  t  4  fcndant 


^6i8 
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fcnd«nt  gives  notice  of  his  farrender, 
l>ough  he  furrenders  before  the  at- 
Uchment  is  aaaally  obtaioed,  the 
Court  will  order  the  coftj  of  thofe  in- 
ftruftions  to  be  paid  by  the  Defend- 
»nt  upoQ  fetting  afide  the  attachment 
TAi  Kimg  V.  Tbi  ShiriffofMiddUfix, 
in  Irwin  v.  Hogg.'^  Page  56 

5,  An  application  (or  coils,  onder  the 
43  ^«»  3-  f.  46.  cannot  be  fup- 
ported  by  a  reference  to  the  notes  of 
the  Judge  before  whom  the  caufe 
was  tried.     Fountain  v.  T^img,       60 

4.  Ai?  affidavit  made  to  fupport  fuch 
an  application,  mud  (hew  there  was 

00  reafonable  or  probable  caufe  for 
the  arrefl.  Fountain»  Adminiftrator 
rf  Crumft  y.Toung.  ih, 

5.  U  one  count  date  an  aflault  on  a 
nan,  and  an  affault  on  the  horfe 
which  he  is  riding,  and  the  jury  give 
a  verdia  with  general  damages  under 
40/.,  the  PlaintifF  (hail  have  no  more 
cofts  than  damages.  ^annifter  v. 
Fijhir.  357 

6.  Where  a  fiatute  prohibits  an  aft, 
and  gives  damages  for  the  violation, 
with  cods  of  fuit,  it  does  not  take 
?iway  the  Judge's  power  to  certify, 
onder  43  Elix.  r.  6.  (hat  the  cofts 
are  lefa  than  40/.  Williams  v.  Mil" 
hr.  400 

7.  If  there  be  a  probable  caufe  of  ac 
^OQ,  however  oppreflive  or  corrupt 
the  motives  of  bringing  the  aftion 
may  be,  the  Court  cannot  give  the 
Defendant  cofts  ond^r  4J  Geo^  3. 
C.  46,/  3.  Wbiiby  v.  Seaman,  E.  T, 
49  G.J. 

9h  If  bail  have  been  cppofed  and  re« 
je^ed,  the  pourt  will  not  permit 
pch^  b«il  to  jttfttfy  till  the  cpfta  of 


the  former  oppofitions  are  paid,  h* 

V.  Sheriff  of  Middle/tx.    57. Afi/. 

chell  v.  Claridge.  Page  58.  s. 

II.   5/#  Practice, VIII.  I.    IV. 5. 

If  money  when  recovered   would  be 

aft!ets,  the  executor  fuing  is  not  liable 

to  cofts.     Thomfin  v.  Stent.         521 

III. 

1.  Security  for  cofts  is  not  required  of 
an  Englijh  fnbjeft,  though  abroad. 
TuUock  V.  CronjQley.  18 

2.  U  an  aftion  be  brought  without  the 
knowledge  of  the  Plaintiff,  wbo  ii 
out  of  the  realm,  the  Court  will  re- 
quire  fecurity  for  the  cofts  to  be 
given  on  the  part  pf  the  Plaintiff. 
Ball  V.  Adrian^  64 

COVENANT, 

I.  A  covenant,  by  a  tenant,  to  yield  up 
in  repair  at  the  expiration  of  bis  leafe, 
all  buildings,  which  ftioold  be  ereded 
during  the  term^  upon  the  demifed 
premifes,  includes  baildings  ereded 
and  ufipd,  by  the  tenant,  for  the  pw- 
pofe  of  trade  and  manofafture,  if 
fuch  buildings  be  let  into  the  foil,  or 
otherwife  fixed  to  the  freehold,  but 
not  where  they  merely  reft  upon 
blocks  or  pattens.  Ifajlor  and  Am- 
tber^  Emcutort  of  Samuel  Najkr^  v. 
■CMngi,  i(^ 

z,  A  reft  rial  ve  covenant  in  an  iaden- 
tare,  with  alternative  liqaidated  da- 
mages,  is  equivalent  to  a  grant. 
Atter/eJl  v.  Stevens*  183 

3.  Provifo  th^it  an  annuity  ftiould  ceaTe 
if  a  lady  fliould  aflbdate,  cootinoe  to 
keep  company  with,  or  cohabit  or 
criminally correfpond withy./*.  AD 

infie^ 
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iatereoorfe   whatever*    though   the.  CRO^S  REMAINDERS, 

moft  ionoceoty  if  withia  the  terms  I  %DiyiaB»  IL  z. 
of  the  deed,    LordDorwur  v.  Kmgbt.  I 
Pagi  417 


COVERTURE. 
Sa  PaiviLBoSf  s,  3. 

COUNTY. 
5^RBcovBiir,  8.    VsMaB. 

COUNTY  PALATINE. 

COURTS. 

IV  A  manflADgJiter  committed  in  CUna 

•  by  an  alien  enemyp  who  had  beeo  a 
prifoner  of  war,  and  wat  then  ading 
aa  a  mariner  on  board  an  EngUJb 
merchant  ihip,  on  an  Engbfimant 
cannot  be  tried  herCv  under  a  com- 
mil&on  iflaed  in  pnrAiance  of  the  fta- 
tntei  33  Htn.  8.  e,  23.  and  43  GtQ.  3. 
r.  113./ 6.  Tin  King  ?.  Antonio 
Depardn.  a6 

a.  The  46  Cm.  3.  r.  87.  (the  Court  of 
Reqnefts  aft  for  the  bqroagh  of 
Sonilfwark)  f.  12.  contains  an  exccp- 
tion  of  any  debt  for  any  fam»  being 
the  balance  of  an  account  on  de- 
mand originally  exceeding  5/.  A 
debt»  originally  abote  5/.,  bot  re- 
dttced,  by  a  partial  payment^  below 
that  fum,  !•  within  the  exception. 
Fmmiain  v.  ^«air^.  6^ 

3.  An  aaion  upon. the  cafe  for  negli 
gence  in  driving  the  PUintjflF's  car- 
riage contrary  to  an  implied  aJSmffiii 
is  not  a  demand  coming  within  the 
jurifdiaion  of  the  Sontlmatk  Court  of 
(ponfacDCCt    Lantf/tm  v.  VUgfpridgt. 

396 
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DAMAGE*  TEMPORAL. 

^/#DaFA>«ATfON. 

DAMAGES,  MEASURE  OF. 

Zh  Action  on  thb  Cabb. 

uJ.T.  demifed  land  to  the  PUntiff 
at  an  annual  rent  for  21  yearss  with 
liberty  to  dig  half  an  acre  of  brick 
earth  annually :  the  leflee  covenanted 
that  he  would  not  dig  more,  fr  if  he 
did,  that  he  would  pay  an  increafed 
rent  0/  3  75/.  pit  half  acre,  bnng  mfter 
tbi/ami  rait  thai  tin  wM  hick  twrth 
liMU  Jold  for.  A  ilranger  dug  and 
took  away  brick  earth :  the  leflee 
recovered  againft  him  the  full  valao 
of  it.  It  was  held  that  he  was  endU 
tied  to  retain  the  whole  damages. 
Jtttrfoll  V.  Stivfns.  Pagi  18) 

a.  Upon  the  breach  of  the  warranty 
of  a  horfe,  if  the  horfe  is  returned, 
the  meafure  of  damages  is  the  price 
paid  for  him.  ^&6 

3.  If  the  horfe  is  not  returned,  the 
meafare  of  damages  is  the  diiFerence 
between  his  real  value  and  the  price 
given.  ih» 

4*  If  the  horfe  is  not  tendered  to  the 
Defendant,  the  Plaintiff  can  recover 
no  damages  for  the  expence  of  his 
keep.     CafrjueU  v.  Coaru  iL 

DAMAGES,  SPECIAIi, 

fl^PBFAMATfOilf   |.     ^ 

PAMAGK 
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DAMAGE  FEASANT. 
^##  Distress.  • 

DECEIT. 

Sii  ACTIOK  ON  THE  CaSB,    1»  2. 

DECLARATION. 

Sii  PHACTlCBt  III.  5* 

DEED. 

z.  Abnttal  in  ks  ftria  fenfe  inclndes 
the  idea  of  contiguity.         Pagi  495 

*•  Abuttals  are  not  in  general  to  be 
conftrued  ftriftly,  <^- 

J.  But  if  the  defcriptton  of  abuttals  be 
inch,  that,  if  corrcft,  it  might  in^ 
creafe  the  yaiueof  the  premifes,  and 
induce  the  purchafer  to  take  the 
land  on  that  account,  the  deed  is  not 
sncrely  evidence  that  the  land  abuts 
according  to  the  defcription,  which 
Slight  be  anfwered  by  contrary  evi- 
dence, but  it  (hall  amount  to  a  grant 
that  the  land  abuts  as  it  is  defcribed. 

4.  A.  granted  to  B.  land  of  nrequai 
width,  defcribed  as  abutting  on  a 
road  on  his  own  foil.  It  abutted  in 
the  broadeft  part  on  the  road,  but  in 
the  narroweft  part  a  narrow  ftrtp  of 
the  grantor's  land  intervened  between 
the  road  and  the  premifes  granted* 
Held  that  the  grantor  and  tfaofe 
claiming  from  him  were  concluded 
from  preventing  the  grantee  to  cdme 
out  into  the  road  over  this  flip  of 
land.     Ribirts  v.  Karr*  ih, 

DEFAMATION, 
5/«  Plead iM0,iy.   i,  2. 
If  in  confequence  of  w6rds  fpoken  the 
Vlaintif  is   deprived  of  fubftantia) 


benefit  arifing  from  the  hofpitality  of 
Mends,  this  is  afuffident  temporal 
damage  whereon  to  maintain  an  ac* 
tiott.  Moon,  Gintt  v.  Mt^her. 
^H'  39 

DEM  AND.WHERE  NECESSARY. 
Sii  Assumpsit,  1,  3. 

DEMURRAGE. 
If  a  fhip  being  freighted  on  a  fingle 
voyage  outwards,  be  prevented  by 
default  of  the  confignees  or  reftrarot 
of  princes  from  delivering  the  whole 
cargo,  and  brings  part  back,  die 
mafter  will  be  entitled  to  demurrage 
from  the  time  of  her  arrival  at  the 
port  of  loading  and  notice,  till  tbe 
owner  receives  the  cargo,  or  the  msf- 
ter  has  had  time  to  difflkarge  it,  if 
abandoned  by  the  owner,  Ckrtyif 
v,  K^vfi.  300 

DEPOSITED  INSTRUMENT. 

RIGHT  TO  SUE  ON. 

&r  Practice,  VII.  i. 

.  DEVISE. 
I.  By  <what  W/f  Umii9  isfcJbaUfij/s. 
II.  ff'ifmt  ffiafi. 

I. 
I,  A  general  refidnary  daufe  wiUcsriy 
eftates  not  in  the  contemplatioD  of 
the  t^ftator,  unlefs  the  will  contains 
fpecial  indications  of  a  contrary  In* 
tentiofl.  Morgan,  «i  tie  dtm^  4 
Surm0^  V.  S^rmtm.  ^H 

[,  ^n  execotory  devife  over,  contia- 
gent  in  cafe  7.  B.  fliall  die  and  aoc 
attain  the  ag«  of  si,  or  bating  do 
iflttri  is  defeated  ciih^  by  J*^-  '^* 

taiaiog 
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UtDiDg  21,  or  by  hit  having  iflae.  I 
Ea/lmoM  V.  BaJiir.  Page  1 74 

S«  Wherever  it  appears  to  be  the  to- 
tentioo  of  a  teftator  that  the  whole 
of  his  eftate  (hall  go  over  together* 
upon  the  failure  ofiflae  of  more  than 
two  teaants  io  common*  crofs  re- 
mainders (hall  be  implied  between 
them  in  the  mean  time*  in  order  to 
efie&uate  that  intent,  Dei,  dim. 
Gorgis,  V.  Wibb.  234 

3*  Under  a  devife  of  freehold  property 
to  tbi  relations  on  my  fidit  all  thofe 
fhall  take  who  would  be  entitled  to 
perfonal  eftate  under  the  ftatute  of 
diftribtttions;  263 

4«  As  well  in  the  matemalj  as  in  the 
paternal  line,  ih* 

5.  And  the  devife  fpeaks  at  the  time 
of  the  tMator's  death*  not  at  the 
time  of  framing  the  devife*  ih. 

6*  Therefore  one  who  was  related  in 
equal  degree  at  the  time  of  making 
the  will*  having  died  before  the  tef- 
tator*  leaving  a  fon*  the  fon  was  held 
not  entitled  to  a  (hare*  as  a  relation. 
Doi  dim.  TbwaiUs  v.  Ovtr,  ii^ 

7.  Devi(e  to  J.  for  life,  remainder  to 
teftator's  children  as  B.  (hall  appoint. 
The  fee  fimple  becomes  vefted  on  the 
teftator's  death  in  all  his  children 
then  living,  fubjedl  to  be  devcftcd  by 
the  appointment,  Morgan  dem.  Snr- 
man  v.  Surman,  289 

8.  Whether  a  right  of  entry  be  devifa- 
Ue.  Dub.  per  Mansfald  C.  J.  Good- 
right  V.  forrefitr,  578.  Contra  by 
fi.  R.  S,C.  8-K^,5S2.  604 

DISSE^SIN^  ACTUAL. 


DISSEISIN*  AT  ELECTION. 

^r#G00DRIGHTV.  FoaBSTBll*/^4V« 

578. 

DISTRESS. 
Sii  FBircBa»  1*  2*  3*  4.  K^vi^zwin 
I .  No  adion  lies  againft  one  who  dtf* 
trains  cattle  damage  feafanf*  for  im« 
pounding  them*  ini^ead  of  accepting 
a  compenfation  for  the  damages  ten- 
dered before  the  csttle  were  im. 
pounded*    Jnfcomb  v.  Sbart*        261 

DISTRINGAS. 
^/#  Feacticb,  L  4*  5.  6. 

DOMICILE. 
^^rCovBTSj  X. 

DOWER. 

1.  Dower  is  due  of  mines  wibaght 
during  the  coverture.  40a 

2.  Whether  by  the  hu(band*  or  by  lef* 
fees  for  yeais*  whether  paying  pecu« 
niary  rents*  or  rents  in  kind.         ib, 

3.  And  whether  the  mines  are  under 
the  htt(band's  own  land.  ib. 

Or  have  been  ab(blntely  granted  to 
him  to  take  the  whole  ftratam  in  tht 
land  of  others.     Stougbton  v.  L4igb^ 

tb. 
But  dower  is  not  due  of  mines*  or 
ftrata*  unopened^  whether  under  the 
hulband*s  foil.  ii. 

Or  under  the  foil  of  others*  Stongb* 
ton  V,  Leigbm  ib. 

Noti^  Upon  this  point  it  was  not 
urged  by  the  cpunfel  for  the  dowrefs* 
that  there  is  no  poflible  enjoyment  or 
pernancy  of  profit  of  mineral  ftrata» 
granted  in  the  land  of  another,  but 
by  working  them.  In  a  grove  of 
oaki«  there  is  the  herbage  and  pa»- 
nage^  and  the  timber  is  oa ly  an  inci- 
dent 
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dtal  to  the  inheriunce,  thoogh  per- 
iMipi  it  nay  be  the  moft  valuable 
part  of  it:  bat  the  working  of  the 
Urau  it  the  only  enjoymeot  of  them, 
Idn  fiurn  di  hoc* 

6.  If  land  affigned  for  dower  ooouin 
an  open  nine,  tenant  in  dower  may 
work  it  for  her  own  benefit.  Pa^e^ot 

7.  Dower  may  be  affigned  of  mines, 
either  colleaively  with  other  lands, 

ih. 

8.  Or  feparatefyofthemfelves.        U. 

9.  It  ihall  be  affigned  by  metes  and 
boands,  if  pradicable:  otherwife, 
dthcr  by,  n^ 

to.  A  proportion  of  the  profits,  or,  ib. 

ii»  Separate  alternate  enjoyment  of 
the  whole  for  fliort  proportionate 
periods.  n^ 

la.  If  the  heir,  being  of  fall  age,  af- 
£gn  excefiive  dower,  be  hu  no  re- 
medy  at  law.  ^^, 

I  J.  If  the  iheriflf  affign  exceffive  dower, 
Che  heir  may  have  z/cirt  facias  to 
obtain  an  affignment  de  novo.    Or  i/ 

rf. 

14.  The  heir  under  age  aflign  exccffivc 
dower,  he  may  have  relief  by  writ  of 
cdmeafarement  of  dower,  Sicugbien 
r.  Lifgb.  n^ 


DURHAM  ACT. 
!$$  Elictiovs,  I. 


EAST  INDIA  COMPANY. 
in  Insuramci  II.  I.  a.  3. 4.  III.  6. 

EJECTMENT.  ^ 

9i9  Notice  to  quiT,  i.     Paac 
Tica,  V.3,4.  VIJ.a. 


ELECTION,  WHOSE  IT  SHALL 

BE. 
Sit  Dissaiiiii  AT  Elbctioit.    Aa. 

aiTKATlOH,  8. 

ELECTIONS. 

I.  The  ofience  prohibited  by  the  Dir* 
bam  aa,  3.  G.  3.  c.  15.  /.  i.,  is  the 
voting  as  a  freeman,  not  hafing 
been  za  months  admitted,  oMd  mi 
baling  axj  §tbtr  rigbt  of  iniing  tbaa 
tbat  nnbicb  tbe  cbaraBir  •fafuman 
confirs.  And  the  ofiTence  mnft  be  fo 
averred  in  the  declaration.  Djsm 
^.Uartitt.  p^,  „| 

a.  If,  at  a  connty  court  held  for  tke 
eleaion  of  knights  of  the  fliiie,  a 
freeholder  interrupt  the  proceedings, 
by  making  a  great  noife  and  difidrb. 
ancc,  the  flieriff  may  ^dcr  hun  to 
be  taken  into  cuftody,  and  carried 
before  a  juftice  of  the  peace.    It  is 
fuflicicnt,  in  a  plea  of  juftification  to 
an  aaion  for  an  aflault  and  falfe  im. 
prifonmenti  brought  agaioft  the  ihe- 
riff  under  the  above  drcamftances, 
to  date,  «'  tbat  the  Plaintiff  made  a 
great  noife  and  difturbancc  at  the 
cleaion,  and  then  and  there  obftraaed 
and  rooleftcd  the  Defendant  in  the 
execution  of  his  duty,"  without  ftat. 
ing  that  he  ibtrtij  obftraaed  and 
molefted  him.      Spiljbitrj  v.  MicUf 
thwaiit.  ,^5 

ENCROACHMENT. 
I,  A  leffee  for  lives  cannot  acquit  a 
fee  by  encroachment  npon  the  waAe 
adjoining  the  land  demifed,  though 
accompanied  by  30  years  nninter- 
rnpted  pofleffion.  But  it  fhaU  be  in. 
tended  that  he  indofes  the  wafie  ia 
right  of  the  demifed  premifes,  for 
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the  benefit  of  the  leflbr  after  the  term 
expired. 

a.  More  efpecially  if  hit  leflbr  be  feifed 
in  fee  of  the  wfiifte.  Bryan  v.  Win- 
nioood*  208 

But  fee  Dee  ex  Jem.  Ccklougb  v.  Johnfim^ 
I  EJf.  460.*  where  Lord  Kenyan  C.  J. 
if  faid  to  have  revolted  at  the  idea 
that  a  tenant  ooold  make  his  landlord 
ft  trefpafler  by  implicadon.  But  it 
didtfiot  appear  that  the  landlord  in 
that  cafe  was  feifed  of  the  waftc. 

ENEMY. 
^4r  Alien  Ememt. 


ERROR. 


&#Bail  V. 


ERROR,  WRIT  OF. 
ESQUIRE. 

'iSrQVALlFI  CATION. 

ESTATE, 

'r#.LicENCB«    Propbrtt  in  Free- 
hold. / 

ESTOPPEL.  aio 

EVIDENCE. 

I.  Of  the  emnfetency  ofwitneffet. 

IL  0ftbe§videnet9fpeirtUularfa3s 
wr  avirmints.  SeeVthr,  1,2^ 
S»4»  S*  UsAOE^  I.  Bank- 
auFT,  I.  I,  4»  5. 

IIL  0/Stamfs.    £#e Stamps 

I. 
I.  An  admiSott  nade  by  one  of  two 
partntrt,  after  the  dilfolntton  of  the 
partnetikipj  it  competent  evidence  to 


charge  the  other  partner.   fTcoJ,  a^ 
fignee  tfHuJJey,  v.  BreuldkkP        104 

2.  So  the  anfwer  in  Chancery  of  one 
partner,  put  in  after  the  diflblniioa 
of  i«rtnerfhip,  11  evidence  agunft  tho 
other  partner.     Pethtrick  ▼.  Tunur. 

10$ 

3.  Upon  an  iffoe  between  J.  and  A^ 
whether  C.  died  poflefled  of  certaia 
property,  evidence  may  be  given  of 
declarations  made  by  C.  that  flie  had 
affigned  the  property  to  A.  Ivea  v. 
Finch.  14c 

4.  A€i9  exercifed  in  aflertton  of  right 
upon  one  part  of  a  wafte,  are  admiC- 
fible  in  evidence  agunft  occupiers  of 
another  part  of  the  fame  wafte,  Bryem 
dem.  Child  v.  fflnwood.  20$ 

5.  If  a  commoner  prefcribe  in  right  of  a 
particular  mc^uage,  to  have  done  by 
the  Defendant  for  his  benefit,  a  cer« 
tain  adk  which  is  beneficial  to  all  thev 
commoners,  another  commoner,  who 
claims  by  a  fimilar  prefcriptioB  in 
right  of  another  tenement,  and  not 
by  cnftom,  is  not  a  competent  wit« 
nefs  to  prove  the  charge.,  Jnfcmnh 
V.  Shore.  261 

6.  If  a  PlaindfiF  and  a  Defendant  are 
both  willing  that  the  Plaintiff  fliati 
give  evidence  in  the  oanfe,  he  u  an 
adffliflible  witnefs  on  his  oath ;  378 

7.  Although  he  comet  to  defeat  the 
claim  of  another  Plaintiff  filing  jointly 
with  himfelf.  Nirden  r.  mUiatfifen 
emd  Twiiiii.  it. 

8.  If  one  party  to  a  civil  fuit  be  con* 
viAed  of  perjnry  upon  the  teftimony 
of  another,  ^e  witnefs  cannot  in  any 
manner  avail  himfelf  of  that  convic* 
tton  in  the  fame  fait.  "5 20 

9.  Nor 
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9.  Nor  to  another  foit  for  the  fame 
caufci^  Simhh,  Burdm  v.  Browning. 
Pag§  510 
II. 

S.  Parole  e? idence  of  whMf  pafied  at  the 
time  of  tSM»g  a  policy  it  not  ad* 
aiiflible  to  reftrain  the  eiFed  of  the 
^gt&CY*    Wifim  v.  Ems,  1 15 

0.  If  a  bill  given  in  dilcharge  of  a  debt 
»  iMdmiffibk  by  being  on  an  im- 

,  f  roper  Aamp»  the  PlaintiiF  may  prov« 
lia  original  debt.    Br^fvtm  v.  Wtuts. 

S53 
3*  Ofera  made  by  the  Plaintiff*!  attor- 
ney in  the  hearing  of  a  third  perfon 
to  do  an  ad  relative  to  the  De- 
leodaot,  which  lay  within  the  fcope 
of  hia  authority,  are  not  admiflible 
cadence  to  aflfe£L  the  Plaintiff  with 
foch  offer.     *  398 

4,  Othcrwifc,  if  the  offers  had  been 
made  to^  the  Defendant.  WH/m  v. 
7urnir*  »^- 

5*  Payment  of  money  into  court  to  the 
amount  of  a  partial  lofs  upon  a  valued 
policy^  is  not  an  admiflion  of  a  total 
loTs.     Rucktr  V.  Palfgravi*  419 

III,   ^H  Stamps. 

IV. 
X.  If  upon  fair,  ferxous,  diligent  in- 
quiry,  without  evaGon,  an  attefting 
witnefs  is  not  to  be  fouDd,  evidence 
of  his  h and > writing  is  admiflible  to 
prove  the  attefiation.    .  364 

2.  If  on  inqairy  for  an  attefting  witnefs, 
4t  appears  that  he  has  absconded  to 
avoid  his  creditors,  the  fecondary 
evidence  is  admiflible.  ib. 

3,  Semh,  That  circom (lances  corrobo- 
rative of  the  genuioeners  of  the  tranf- 
a£iioD,  may  rffi4<r  a  Aighter  iearch 
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iiiCcient,   than  wonld  be  required 
under  circumftances  of  fofpicion. 

Pagt  364 

4.  Evidence  that  the  attefting  witnefs 
to  an  intermediate  affignment  of  a 
leafe  had  abfconded  from  hb  credi- 
tors, was  held  fufficieot  to  let  io 
proof  of  hia  hand -writings  the  pof- 
feflion  having  accompanied  the  fab« 
fequent  affignment,  and  no  flur  being 
caft  on  the  title.  Cr^j  v.  P#r0.  li. 

9*  If  an  attefting  witnefs  hasfetootto 
leave  the  kingdom^  hit  abfence  is 
fufficiently  accounted  for,  although  in 
hdi  his  veffel  may  unexpcdedly  have 
been  beaten  back  into  an  EMgUfi 
port  by  contrary  winds,  juft  at  the 
time  of  the  trial.     Ward  v.  WtUs, 

461 

6.  If  two  parts  of  an  inftrament  are 
prepared,  but  one  only  is  ftamped, 
the  party  having  the  cnilody  of  the 
undamped  part  may  give  fecondary 

,  evidence  of  the  contents  of  the  agree- 
ment, if  the  other  party  refofe, 
on  notice,  to  produce  the  ftamped 
part.     GarMus  v.  Swt/i.  507 

^     EXCHANGE. 
See  Bill  of  Exchange. 

EXECUTION. 
•Sf^PaacTicB,  VL 

EXECUTOR  AND  ADMINISTRA- 
TOR. 
See  Pleader,  I.  i,  2.     Costs,  II. 

exe;cutory  devise. 

See  "Devise* 

EXTlNGUISiMENT. 
See  A^rvTtVMiT,  u    Sit  OFf. 
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FACTOR, 
Sii  Assumpsit^  a* 

FALSE  CHARACTER. 
Sie  Act io«  on  thb  Caib. 

FELONY. 
SuBaukvlvvt.  Stamps.  Cquilts>i< 

FEME  COVERT, 
jtf  Privileqb,  2. 

FENCES. 

1.  If  two  perfons  are  poflTefied  of  ad 
joining  c\o(e$,  neither  being  onder 
any  obligation  to  fence*  each  mofi 
take  care  that  bit  cattle  do  not  enter 
the  land  of  the  other.  Pagi  5  29 

2.  But  if  two  perfons  have  the  concur- 
rent pofleffion  of  land  for  the  pnrpofe 
chat  each  may  take  profits  of  a  fpe- 
cia]  nature,  and  diftindt  from,  bat  not 
inconliftent  with>  the  right  of  the 
other,  whether  eicbel*  one  is  bound 

•  to  guard  again  ft  cafual  damage, 
which  during,  and  by  the  fair  en- 
joyment of  his  right,  may  happen  tO' 
the  other,  qiutre,  Stmb.  ace.  per 
Lanurenct  J.  contr,  pit  Mansfield  C.  J. 
and  Cbambre^.  ib. 

3.  But  clearly  the  one  cannot  diftrain 
the  cattle  of  the  other  damage  fea- 
fant.     Per  Cur.  ib. 

4.  A.  having  the  exclulive  right  to  dig 
ilone  10  a  certain  dofe,  avowed  dif- 

'  training  the  ca.ttle  of  i?.»  who  had 
the  exclufive  right  of  pafture  there, 
as  damage  feafant^  for  having  broken 
the  ftones;  B.  pleaded  that  t^re 
was  no  fence  to  keep  them  off,  nor 
did  J*  other  ivife  guard  or  proted  the 


flones.  Ap  replied  thai  be  was  not 
bound  to  fence ;  and  on  demurrer  the 
replipatioa  was  held  bad.  CburcbUl 
V.  Evaas.  Page  529 

FINE. 
I*  The  Court  will  not  interfere  to  au- 
thenticate A  fine  levied  by  a  married 
woman  in  the  abfence  of  her  hu(band« 
though  he  has  become  a  bankrupt, 
and  omitted  to  furrender  himfelf,  and 
is  gone  beyond  feas«  ,Ex  parte  AB» 

«cr-  .    n 

2.  The  notarial  certificate  required  i« 
the  cafe  of  a  fine  acknowledged  in  a 
foreign  country^  mull  be  under ^n/; 
a  defe£^  in  this  particular  cannot  be 
fupplied  by  proof  of  the  hand-writing 
of  the  cogniaors.  Cruitenden  v. 
B our  bell.  144 

3*  The  Court  will  vM  permit  a  fine  to 
be  levied  in  which  it  appears  that  the 
conufor  is  an  alien  enemy*  Crutteum 
denv.MeurbelL  ib. 

4.  Whether  a  fine  levied  by  tenant  for 
life,  works  an  adual  difleifin  of  the 
remainder  man,  or  only  a  difcifin  at 
eledion  ?   Goodrigbt  v..  Forrefier.  578 

5.  If  a  hxkt  be  levied  by  a  tenant  for 
life  which  turns  the  eftate  of  the  re-» 
verfioner  to  a  right  of  entry,  and  the 
reverfioner  devifes  it  without  enter* 
ing  ;  if  the  devife  be  of  any  effed, 
the  devifee  maft  enter  within  the 
fame  time,  within  which  the  devxfor, 
if  living,  or  his  heir,  muft  have  eo« 
tered.  Goodrigbt^  en  dem^  Bariea^  v. 
Forrefter.  ibm 

6.  A*  tenant  for  life,  with  remainder  to 
his  owfi  executors  for  40  years,  with 
the  reveifioa  to  B.  in  fee,  levies  a 
fine  with  pcodamatioas.    After  the 

fine. 
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£ne«  B.  wichont  enteriag,  devifes  to 
C.  for  Iife»  with  reihuoder  to  Z>.  in 
mil,  aod  diet*  living  J,  J.  diet. 
C.  does  not  enter  within  5  yean  after 
the  expiration  of  the  term  oi  40  years. 
Hdd  that  Z>«  it  barred,  and  cannot 
enter  within  5  yeart  after  the  death 
of  C.  Gccdrigbt,  ex  dim.  Burtom^  r. 
F^nejtir.  Pggt  578 

7.  It  wat  admitted  that  there  were  three 
periods  of  entry.  Firft*  upon  the 
ine  levied,  for  the  forfeiture.  Se- 
\  condly*  upon  the  expiration  of  the 
efiate  for  lifh.  Thirdly,  opon  the 
elHcucioA  of  the  term  for  years. 
G^odriibt  T.  Fmrnfier^  H. 

t.  He  who  will  take  benefit  of  the  fe- 
cond  faving  in  the  fUt.  4  Hm  7.  mnft, 
K.  Be  other  than  a  party  or  privy  to 
the  fcne.  a.  The  right  mail  firft 
come  to  him.  3*  Itnnift  firft  come 
after  the  £ne  and  proclimationt. 
4,  It  mnft  come  by  matter  before  the 
£ne.     Gtodrigbi  v.  Forrefisr.  U. 

FISHERY. 

&rWBALE. 

FIXTURES. 

&rC0TBHANT,I* 

FLAG  OFFICER. 

&r£«lZ£  MOHET. 

FORFEITURE. 
&rPiiii^  7. 

FRAUDS,  STATUTE  OF. 
/&»  Goods  sold  amo  DiLivxaxD, 

I»2. 

FRAUDULENT  CONVEYANCES. 

I.  A  bill  of  fak  of  goods  made  for  a 

Yalnafalc  conCdcniioB,  onaccompa- 


nied  mth  the  pofleffioa,  it  valid  u 
again!  the  vendor.  Pmgt  %%i 

.  And  as  againll  a  creditor,  with 
whofe  knowledge  and  aient  it  was 
given.     Stal  v.  Brrwm  mad  ?vrj, 

ih. 
FREIGHT. 
.  If  a  Ihip  freighted  toJSf.  onder  acbar- 
ter*party>  is  prevented  by  reftniots 
of  princes  from  arriving*  and  the  co&- 
iigneet  dired  the  matter  to  delifcr  the 
cargo  at  G.,  and  accept  it  there,  he 
may  maintain  mffimffii  apon  an  in- 
plied  contrad  to  pavfrei^ht /r* rwik 
itineris.Ci^^0^i£04Arr^  joo 
a.  And  if  the  mafter  be  prevented  bf 
the  df  faolc  of  the  configoees  or  re- 
ftrunts  of  princes  from  delivering  die 
whole  cargo  there,  be  (ball  be  end- 
tied  to  freight  /rv  rati,  for  the  pin 
delivered.  li. 

3.  If  a  (hip  be  freighted  on  a  fiagle 
voyage  ontwards,  and  be  prevented 
hwsk  delivering  her  cargo,>htitfr  that 
flie  fliall  be  endtled  to  receive  inm 
the  onmer  of  the  cargo  6neight  im 
bringing  it  back.  it* 

f..  And>M^/#,  that  the  mafler  woaki 
not  be  entitled,  upon  lofiag  the  deli- 
very, to  caft  away  the  refidoe  of  the 
cargo.    '  A 

.  If  the  mafler  figns  a  bill  of  lafiag* 
expreffing  that  upon  the  delivery  of 
the  cargo  freight  b  to  be  paU  bf 
the  confignees,  he  docs  not  tbaebf 
renounce  his  claim  for  faight  agaiai 
the  confignor.  «^ 

.  StmbU,  that  the  mafier*/ right  » 
exa&  payment  of  any  part  of  the 
frdght  from  the  coofignee^  does  aol 
ariie  till  the  delivery  is  compfctfii,  or 
determined*  ^ 
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GAME. 
'S'/^  Qualification,  192. 

GOODS  SOLD  AND  DELIVERED. 
Sei  Sunday,  i. 

1.  If  a  inao  bargains  for  the  porchafe 
of  goods,  and^defires  the  rendor  to 
keep  them  in  his  pofieffion  for  an 
efpecial  parpofe  for  th^^^endee,  and 
the  vendor  accepts  the  order,  this  is 
a  fofficient  delivery  of  the  goods 
within  the  ftatnte  of  fraods.  Page  45S 

1.  It  is  Do«e)]j$|^i^ -to^^  (PlViftradive 
delivery  of  goods,  that  it  is  made  by 
words,  parcel  of  the  parol  contrad  of 
fale*     £lmare  v.  Stonik  458 

GRANT. 

f//C0VENANT,2.  APPUaTfiH ANT,I. 

Common. 

GREAT  SEAL. 

X.  The  great  feal  ofGrtat  Briitun  has 
been  deilroyed,  and  a  new  great  feal 
of  the  ooited  kingdom  of  Great  Bri" 
tain  and  Ireland  is  tn  ufcf  fince  the 
anion  with  Ireland^  to  feal  foch  mat- 
ters as  before  iflaed  under  the  great 
feal  of  Great  Britain^  .  71 

s.  Where  a  ftatute  made  before  thai 
union,  direda  an  inftrument  to  iflue 
under  the  great  feal  of  Greai  Britain, 
it  now  properly  iflues  under  the  great 
feal  of  the  united  kingdom.  ib, 

3.  And  if  it  be  alleged  in  pleading  that 
an  inftrnment  ifTued  under  the  great 
feal  of  Greai  Britain^  and  evidence 
be  given  of  an  inftrnment  ifluing 
under  the  great  feal  of  the  united 
kingdom,  this  is  no  variaace.  Rix 
V.  BmlUck^  ib. 

Vol.  I. 


GUARANTY. 
If  a  perfon  difcoonts  a  bill  for  the 
drawer  upon  the  terms  that -he  fliall 
receive  ^percent,  difcoont,  and  an 
additional  fum  for  guaranteeing  the 
payment  of  the  bill  by  the  acceptor* 
he  having  no  doubt  of  the  acceptor's 
folvency,  this  is  an  uforions  contraft* 
Lee  f.  /.  T.  Ca/i.  Page  511 


H 

HERIOT. 

AirEVlDBHCB,  I.  i. 

HUSBAND  AND  WIFE. 
SetBuKon  and  Fbub. 


ILLEGAL  CONTRACT. 
$M  Monet  bad  amo  kbcbivSoi  ti 

ILLEGAL  TRADE. 
5/rLicBNCB,  I.    InivhancB,  I.  S) 
3.4- 

INCLOSURE  ACT. 
An  inclofore  aa  gave  power  to  the 
Gommiffioners  to  award  in  what  town« 
flitps  the  allotments  flionld  be  aflefled 
to  the  rates  and  taxes.  They 
awarded  that  certain  allotments  which 
before  were  within  the  diftrift  of  H* 
were  <witinn  the  towofliip  of  C  Held 
that  they  did  not  thereby  become 
rateable  in  €•  Fenton  v.  Bo;fli  and 
Otbirt.  344 

U  a  INDEAl- 
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INDEBITATUS  ASSUMPSIT. 

INQyiRV.WRlTOF. 
Sii  WftiT  or  iNqumr. 

INSOLVENT, 
^/y  Practice,  IX.  2. 

INSURANCE. 
I.  0/fJ^  'unliJity  •ftke  infuranct. 
IL  Of  the  effkaa  of  a  malid  in 

furance. 
III.  Of  tbt  ads  rf  the  injured. 

I.  S/# Licence,  i» 2.     Money  had 

AND   KECBIVED,  I.     St KVLV^,   im 

S.  Semb,  that  if  an  underwriter  transfer 
by  parol  to  another.  At  a  higher  pre- 
sniuoiy  his  fubfcription  to  a  policy,  it 
is  not  fuch  a  re-aflurance  as  is  pro- 
liibited  by  ftat.  19  Geo,  2.  e.  n>f  4. 
Del'ver»  AJpgnee  of  Burnt  v.  Barms, 

?age  48 

s.  Commiffioners  were  aotborized,  by  a 
comikiiflion  granted  in  purfoance  of 
a  ftatute,  to  take  into  their  poffeiSon 
ihips  and  goods  belonging  to  fubjedls 
of  the  Vmtei  Pnvtnas,  which  bad 
been  or  might  be  detained  in  or 
brought  into  the  porta  of  this  king- 
dom, and  to  manage,  fell,  and  difpofe 
of  the'  fame  to  the  beft  advanuge, 
according  to  focb  inftruAions  ai  they 
ihoold  receive  from  the  king  in 
council;  before  .any  declaration  of 
war  againfl  the  United  Provinces,  one 
of  hit  majefty's  fhipa  took  fevera) 
Dutch  Raft  Indiismen^  and  carried 
them  into  f/«  Helena.  The  com* 
iniffioners,  ,with  the  aflent  of  the 
Lords  of  the  Treafury,  infured  them 
at  and  from  St.  Helena  to  London, 


War  wai  foon  after  declared  agai»i 
the  United  Provineet,  and  the  ikipi 
were  finally  condemned  as  prize  to 
hia  majcfly.  <•  as  having  beloagedi 
<*  when  taken,  to  fsbjeds  of  t^ 
"  United -Slates,  fmcc  become  eor* 
**  mies."  Upon  a  lofs  bappcnieg' 
the  commiffioners]  declared  on  tbe 
policy,  and  averred  the  intereft  to  be 
in  the  kiog ;  and  held  that  the  sdin 
will  lay.  Luccna  v.  Qrawfnri  ed 
Others.  Page  325 

j.  All  trading  within  the  Itmiu  of  the 
South  Sea  Company's  charter  bill^ 
gaJ,  unlefs  it  is  liceofcd  by  thea. 

4.  The  Hat.  47  G.  3.  fe^.  1.  r.  23.  le. 
galizes,  from  Seft.  17.  x6o6,  tbe 
trading  to  any  places  which  tba 
were,  or  ihonld  thereafter  be,  ooder 
the  dominion  of  his  majefty.  Boon 
Ajres  was  taken  by  his  majeftjf'i 
troops  in  the  preceding  year,  ssd 
retaken  on  the  12th  Avp^  iSo^ 
Held  that  an  ad  venture  to  iea» 
Ajres,  commencing  10  tbe  firft  week 
of  Sept.  x8o6,  was  illegal,  and  tbe 
policy  on  it  void.  «^* 

;.  Whether  European  goods  may  be 
tranfported  from  colony  to  coiooy 
within  Hat.  15  Car,  2.  r.  7. /6. 
qnari.    Tonlmin  v.  Andtrfin.        /^ 

II.  See  Setoff,  i.  VAaiANCC,  r> 
I.  A  policy  npon  a  homeward  voytgt 
from  India^  upon  goods  at  and  from 
a  foreign  port  of  loading,  ootil  tbe 
(hip's  arrival  in  Londemi  begianisg 
the  adventure  npon  the  >^  goods 
from  the  hading  thereof  at  the  ferdga 
port  of  loading,  and  fo  (hould  coBtiesi 
uponrthe  goodsj  until , the  fame  ihoald 

ha 
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he  difcharged ;  was  held  to  attach 
only  on  the  particular  cargo  uken  at 
the  firft  port  of  loading.  Fagi  463 
s.  Xbottgh  the  infarance  was,  to  all  or 
mny  ports  and  places  whatfoever  be- 
yond the  Capt  ofGoQdH^fi^  in  port* 
and  at  fea^  in  all  places*  at  all  times, 
and  in  all  fervices,  with  libertjr  to 
proceed  to,  toach,  and  day  at  any 
port  or  places  whatfoever  for  any 
pnrpofe  whatfoever.  ih. 

3«  But  upon  an  izifurance  on  an  India 
voyage  out  and  home,  the  policy 
being  equally  extenfive  as  that  above 
fiated,  and  containing  the  additional 
words,  and  fomjuards  and  backwards 
at  fiat  nntil  the  (hip's  arrival  at  her 
laft  ftation  of  difcharge.  Though  it 
be  purpofed  literally  to  be  on  they&iV 
goods,  the  Court  held  it  mud  by  ne* 
ceflary  implication  apply  to  all  goods 
put  on  board  in  the  courfe  of  the 
voyage.  Grant  v.  Ddacowr,  466 
4«  "  Forwards  and  backwards"  means 
from  port  to  port  in  the  courfe  of  the 
voyage,  not  from  Mwnpi  to  Afia^  and 
from  Afia  to  Europi.  ih, 

J.  Upon  an  infurance  on  an  Eaft  India 
voyage,  the  underwriters  are  bound 
to  know  the  courfe  of  the  Eafi  India 
company's  charter-parties  and  trade^ 
and  that  the  fhip's  deftination  is  liable 
to  be  changed  after  the  policy  is  ef- 
feded.     Grant  v.  Paxtpn.  ih. 

6.  If  a  fliip  be  warranted  free  of  cap. 
tnre  or  feifure  in  port  or  ports,  a  cap- 
ture by  an  enemy's  (hip  while  the 
veflel  infured  is  lying  in  an  open  road, 
otttfide  of  an  harbour,  is  not  within 
the  warranty.  Br9wn  v.Tiirne;.  5 1 7 


III.    Sm  Comvoy. 


I.  It  does  not  oece(rari]y  increafe  the 
riik  on  a  policy,  to  convey  prifonera 
of  war  in  the  veflel  infured.  Toulmim 
V.  Andirfom*  Pagi  I2f 

a.  If  a  ihip  has  liberty  to  touch  at  a 
port,  it  is  no  deviation  to  take  in 
marchandixe  during  her  allowed  fUy 
there,  if  (he  does  not  by  means  thereof 
exceed  the  period  allowed  for  her 
remaining  there.  450 

3.  If  liberty  be  given  to  touch  at  a 
port,  the  coBtraft  not  defining  for 
what  purpo(e,  bat  a  communicadon 
having  been  made  10  the  underwriter, 
that  the  ihip  was  to  touch  for  a  pur* 
pofe  of  trade,  it  fliall  be  intended  as 
a  liberty  (o  touch  for  that  pnrpofe. 
Vrqnbart  v.  Barnard,  ih. 

4*  If  the  Eaft  India  Company  permit 
the  voyage  of  a  chartered  (hip  to  be 
altered,  though  it  is  at  the  requeft 
and  partly  for  the  benefit  of  the  af. 
fared,  the  altered  voyage  continues 
proteded  by  the  policy.  Grant  v. 
Paxton,  .  463 

5.  MifreprefentatioD  muft  be  of  a  mat- 
ter collateral  to  the  contrafk.        x  17 

INTEREST  IN  PROPERTY  IN- 
SURED. 

^^/lasvaAircB,  I.  a. 

JOINDER  OF  ACTIONS. 
Sii  Plbadinq,  I. 

JOINT  ACTIONS. 
I.  Wh^re  bail  call  together  upon  aa 
attorney,  and  employ  him  to  farren* 
der  their  principal,  one  of  them  can* 
not  afterwards  maintain  a  feparate 
a&ioa  againft  the  attorney  for  neg. 
U  tt  a  le^S 
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leding  to  effe€t  che  render  purfoaDt 
to  bis  undertaking.  Hill  v.  TucJker, 
one,  Gfr.  Page  7 

JOINT  TENANTS. 

S'^^TbNANTS  in  COMMOf. 

JURISDICTION, 
$<sr  Courts,  i*     • 


LANDLORD  AND  TENANT. 
Sie  Covenant,  i,  2.     Damages* 
Mbasv&b    op,    t.      Fracticb* 
VIIL  z.  Replevin  Bond,  1.  Re- 
plevin, i« 

LEASE. 
&tfNoTicETOQj;iT,  I.  Licence, 3. 

LIBEL. 
5*/^  Defamation. 

LICENCE. 

Sei  Insurance,  L  2«  3,4* 

I.  A  licence  from  the  king  to  7*.  B.  to 
import  in  neotrali  from  an  enemy's 
country  goods  being  the  property  of 
T*  B.»  cannot  be  affigned,  fo  as  to 
authorize  the  importation  of  goods 
the  property  of  the  aifignee.  Fet/e 
V.  Tlmmpjin.  ^  121 

a.  Bat  qMrft  If  there  is  a  fpecial  pro- 
perty  remaining  in  7*.  £•  as  general 
confignee  of  the  cargo,  whether  tbe 
licence  is  not  then  fufiicient.  Feixf 
V.  Thorn ffin.  U. 

3.  Held  that  a  general  coniignce,  hav. 
ing  no  valuable  inKcreft  in  the  goods, 
YiM  not  a  iufHcient  property  to  bring 
the  goods  within  (he  protedtion  of  the 
licence. 
Fo^ .  Feifit  V,  Thomp/on,  z  vol.  1 


4.  Whether  licence  to  take  a  proSt 
apprendre  be  affignable,  fitim. 
Churchill  V,  E'vans,  529 

5-  If  a  foreigner  comes  here  in  time  of 
war,  and  contirqes  here  withoatdif- 
turbance,  the  king's  licence  (hsll  be 
intended.  Page  37 

LIEN. 
Where  an  order  is  obuined  fortu- 
ing  an  attorney's  bill,  and  delivciisi 
op  all  papers,  &c.,  open  the  back  of 
which  tbe  prothoootary,  according  to 
the  afual  pradice,  indorfes  hisa/ir* 
caiuTt  the  attorney  is  entitled,  in  the 
firft  in  (lance,  to  the  pofleiEon  of  it, 
for  the  purpofe  of  enforcing  paymeac 
of  his  bill.     Alger  v.  Heffwg.       3I 

LIMITATION  OF  ACTIONS. 
Zee  Assumpsit,  4,  5,  6,  7. 

If  an  eftate,  which,  by  a  fine  leried, 
is  turned  to  a  right  of  entry»  can  be 
devifed,  the  devifee  mnft  enter  witb- 
in  the  fame  time  within  which  cbe 
devifor  muft  have  catered  if  living. 
Goedrigbt  ex  Jem,  Bwrimt  v.  Femftr- 

*57» 


M 

MAJORITY. 
See  Bte-Law,  i,  1,  3,  4, 

MARKET. 
See  Pleading,  VL  j» 

MASTERS  AND  SERVANTS. 
Of/ Ship.     Assumpsit,  i. 


MEMORIAL. 
&f  Annuxtt. 


MONt? 
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MONEY  HAD  AND  RECEIVED. 

Sit  AORBEMBNT,  1.    3- 

J.  Where  one  of  two  pirtncrs  under, 
writes  policies  of  infurancc  upon  (hips 
ifc.  in  his  own  name,  but  upon  theii 
joint  accoQDi,  contrary  to  ih«'6  G,  i. 
,  c.  1 8./  ii.i  no  aaion  can  be  mtin- 
'  tained  to  recover  the  prcmiams  upon 
foch  policies  from  the  affurcd.  Bran- 
ton  V.  Taidy  ^^i'  ^ 

2.  The  aaion  for  money  had  and  re 
ceived  lies  to  recover  back  money 
which  has  been  obtained  through 
compuiaon,  under  colour  of  procefs, 
by  an  exccfs  of  aothoriiy .  although  it 
has  been  paid  over.  359 

3.  To  make  it  a  defence  to  an  agcni 
that  he  has  pwd  over  the  money,  it 
is  ncceffacy  that  the  money  Ibould 
have  been  paid  to  the  agent  exprefaly 
fof  the  ufc  of  the  perfon  to  whom  be 
has  fo  paid  it  over.  »*• . 

4.  A  (herifF  iffued  a  warrant  00  mt fne 
procefs  to  diftrain  the  goods  of  j: ; 

'the  baiKff  levied  the  debt  opon  the 
goods  of  S.,  and  paid  it  over.  Held 
that  money  had  and  received  will  lie 
againft  the  bailiff.  Saowdm  w,J)aw. 

MURPEIR-. 

S0i  COVRTS,  I. 


N 

NEW  TRIAL. 

5wPaACTicB,  IV. 

|.  The  Court  will  not  fet  afide  a  non- 
fuit  OB  the  groand  that  the  cafe  ought 


to  have  been  fubmitted  to  a  jury,  un- 
lefs  this  was  dcfired  on  the  part  of  fhe 
Plaintiff  at  the  trial  of  the  caufe. 
KinJndv.Bagg.  PagilO 

I.  The  Court  will  not  fet  afide  a  ver- 
dia  on  account  of  the  admiflion  of 
evidence  which  ought  not  to  have 
been  received,  provided  there  be  fnf- 
ficient  without  it  to  authorize  the 
finding  of  the  jury,  Hor/ord  v.  ^1/- 
rim  '* 

3.  The  Court  will  not  grant  a  new  tnU 
on  account  of  a  vcrdia  bewg  againft 
evidence,  where  the  damages  to' be 
recovered  would  not  exceed  five 
pounds.     Roierts  T.  Karr.  495  ' 

NONCLAIM* 
f^/PiMi.  Limitation  of  Actiohs, 

NONSUIT. 
5^NawTaiAi,  X. 

NOTARY  PUBLIC. 
NOTICE. 

Si$BlhL  OF  ExCHANGIy  !• 

NOTICE  OF  ACTION* 

One  perfon  aded  as  clerk  to  two  bo* 
dies  of  public  officers.  A  nodce  of 
aaion  required  ^by  the  ftatnte  was 
given  him*  addrefied  to  him  as  clerk 
to  the  one  body,  the  caufe  of  aaion 
arifing  under  the  authority  of  die 
other  body.  Held  that  the  nodce 
was  infuffi^ienC    iSdir  v.  Dcrrdf. 

NOTICE  TO  OyiT. 
On  a  letting  of  a  houfe  from  year  to 
year,  to  qmt  St  «  qaaiter's  notke,^ 
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the  quarter  mail  end  with  a  year  of 
the  tenancy*    Dog  dem*  Piuhir  v. 

NUSANCB. 
S^VsNUBy  4^5. 


OFFICER. 

Sa  MOMBT  HAP  AND  RBCIlTEOf  I* 
FiLACTlCEt  VI.  I. 

t*  Claims  being  made  on  a  prize  agent 
by  iereral  perfont  for  the  prize  mor 
ney  dae  to  one  fatlor^  he  waa  permit- 
ted, at  a  public  officer*  to  pay  the 
money  into  court  for  the  benefit  of 
the  claimant,  who  fhould  prove  his 
authority  to  recetre  it.  Edwards  v. 
Mimtu  i66 

%.  A  Iheriff  who  a^  fairly  under  a 
writ  of  execution  without  notice  of 
any  a6^  of  bankruptcy  committed,  is 
entitled  to  the  protedion  of  the  Court. 
Pir  I^ord  Mansfiildf  Jidridgf  v.  In- 
kmd*  tTS 

OK. 

Oonftrnedai  AND  183 

And>^D£Yi|B>II.  U 


PARTICULARS^  BILL  OF. 

jllf  PflACTlCB,  3. 

PARTNERS* 


PAYMENT  OF  MONEY  INTO 
COURT. 

SmEtidence,  II.  5. 

I.  A  Defendant  will  be  permitted  to 
pay  into  court,  to  abide  the  event  of 
the  caofe,  a  fufficteot  fom  to  cover 
the  debt  and  cofts,  inAead  of  giviog 
bail.    Powell  v.  Lio.  Page  435 

a.  Upon  fetting  afide  a  writ  of  ioquiryi 
the  Court  permitted  the  Defeodaot 
to  pay  money  to  the  Plaintiflr  under 
a  rule  of  court,  with  coib  of  the  ac- 
tion up  to  that  time,  and  ordered 
that  the  Plaintiff's  further  proceediog 
ihould  be  at  the  peril  of  the  fubfe- 
quent  cofts*    Dajf  v*  Edwards.  491 

PENAL  ACTION. 

The  Court  will  not  grant  permiffion  to 
compound  a  penal  a^on  in  which 
part  of  the  penalty  goes  to  the  king, 
nnlefs  the  coofent  of  the  'ciowa  is 
previoofly  figniEed,  whether  a  verdid 
has  pafled  for  the  Plaintiff  or  boc. 
H$ward  qui  tam  w.  Stufirly.       10} 

PERFORMANCE. 

5'Sf  Ao^aBBMBKTy   l,  U 

PERJURY. 

5>^BviDBNC8,   I.   8. 

PLEADING. 
I.  Oftbifirm  tfaahaaadjwh 

dir  rfoBious* 
IL  0/ the  partus  ihsntQ. 

III.  Wb$m  particuUw  mattirs  m^ 
UpUadid. 

IV.  Of  ctrtmwiy  in  fUaJSag. 

V.  Of  thi  maam  tf/b^diH  «« 
g«Mr^, 

nor 


3-  When  a  rcvcrfioner  may  bring  waft* 
or  cafe.     Sii  Atnr/M  ir.  ^/^«'- 
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VI.  Oftith. 
VIL  Of/urplufap. 
VIII.  Wbatcuridhyvtrdlci. 
I.    5##  AssoMPSiT,  I.   BAiL,V.a. 
I.  A   count  on  an  infmul  ^omfuSaffit 
with  the  Plaintiff  as  cx^utor,  may 
may   be  joined   with    a   count  for 
£Oods  fold  by  the  tcftator,  Pagi  J** 


6» 


II. 


Peg*  19+ 

fff  Joint  Actions*  t. 
III. 


..  The  criterion  whether  the  count. 
are  mi.joioed,  i..  whether  the  money, 
if  recovered,  wftl  be  affeu  .n  the 
hands  of  the  execntor.  And  if  « 
will,  the  execotor,  declaring  »«  loch, 
i,  not  liable  to  the  coil,  of  thofe 
count.,  on  which  aflets  will  be  reco- 
vered. Tbmffin  and  Wifi,  Exec- 
trix,  V.  Sunt.  3" 

,    Upon  a  contraa  to  carry  and  deliver 
goods,  the  poffeffion  of  the  goods  ftill 
remaining  with  the.  Defendant,  tro. 
»er  lies.    D*w*ll  v.  Moxou.         39" 
4.  If  on  a  bill  being  prefented  for  ac- 
ceptance, the  payee  alters  it  as  to  the 
time  of  payment,  and  accepts  it  fo 
altered,  and  the  holder  acqoiefce.  in 
the  alteration,  which  make,  it  a  good 
new   bill  between  the  parties,  the 
bolder  cannot  maintain  oafe  againft 
the  acceptor  for  deftroying  the  bill. 

r.  If  one  of  a  Ibip's  crew  doe»  a  wilful 
aa  of  iojory  to  another  Ihip,  witboot 
any  direftion  from  or  privUy  of  the 
mafter,  trefpafs  cannot  be  mainuined 
againft   the    matter.      Btwbtr    v. 

Vridfirm.  ^     ^      Sf 

6.  Although  he  was  on  board  at  the 

to* 
tunc. 

•.  Debt  will  pot  lie  on  a  bill  of  ex- 
change  againft  the  acceptor.  If^M 
T«  G94499* 


Accord  and  fatirfaaioo  made  before 
breach  of  a  covenant,  cannot  be 
pleaded  in  bar  of  an  adlon  on  the 
covenant.    KayfV.Wagb^m.     4»» 

IVe  S«Vbiitjb,4,  S-  PtlADlKO* 
VI.  I. 

1.  The  juftification  of  a  libel  muft  ftatc 
liTuabie  fads,  not  general  charges  of 
mifcondud.  54* 

2.  A  libel  charged  an  attorney  with 
general  mifcondud,  vix.  grofs  negh- 
gence,  falfehood,  prevarication,  and 
exceffive  bills  of  cofts,  in  the  bofineft 
he  had  condudcd  for  the  Defendant. 
A  plea  in  juftification  rcpeatyig  the 
fame  general  charges,  without  fpeci* 
fyinjg  the  particular  ads  of  mifcott- 
doa,  upon  demurrer  was  held  in* 
fufficicnt.  Hoims,G$nt.cnt»iic.  v. 
Catefiy.  54S 

.  In  affumpJU  for  nfe  and  occupation, 
it  is  not  neceffary  to  ftate  in  what 
parifti  the  prcmifes  are  fitaatcd.  570 

.  And  if  the  parifli  is  dcfcribed  by  « 
wrong  name,  it  is  immaterial.       it* 

.  At  Icaft  if  it  be  dcfcribed  by  ft  ftame 
generally  known,  and  which  could 
not  therefore  miflead  the  Defendant, 
Kirtlami  y.  Fimnftu.  ih. 


V.        &/ELECTIOH8,    I»Xa 

I.  Ifapleaof  juftification  confift  of  two 

fads,  each  of  which  would,  whe« 

feparately  pleaded,  amount  to  a  good 

noif       defence,  it  will  fufliciently  fupport 

540 1     the  juftification  if  one  of  thefe  fa6U 

I  ^         U  tt  4  ^ 
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eond  pactlcolar,  which  wu  noc  in- 
eluded  in  the  aril.     Br9WM  v.  ffatu 

4.  It  is  a  great  contempt  to  deliver  un- 
der an  order  a  particular  as  genera] 
as  Uie  declaration.     Browm  ▼•  fFaits. 

a. 

J.  If  a  Defendant's  place  of  abode  be 
onknown^  application  moft  be  made 
to  the  Conj^  that  affixing  the  decla- 
ration in  the  office  may  be  deemed 
good  ferrice.      fTellir  t.  Robin/on* 

433 

6.  If  a  Defendant  in  cnftody  employ  an 
attorney  merely  for  the  porpofe  of 
potting  in  bail*  delivery  of  declara- 
tion  to  that  attorney  is  not  fnfficient. 
Dtnt  V.  Hubfax.  493 

7.  In  bailable  anions  notice  of  fpecial 
bail  (hall  be  given.  Rtgvla  dmrtdis. 
E.r.  49G.  3,  616 

8.  In  all  fpecial  arguments,  paper  books 
are  to  be  delivered  to  the  judges,  two 
days  ezdufive  before  the  day  of  the 
argument*    RtgulaGemralit*      41a 

9.  In  all  fpecial  arguments,  the  excep- 
tions  intended  to  be  inGfted  on  are  to 
be  marked  on  the  margin  of  the  pa- 
per books.  Rigula  Gmnalis.  HiL 
48  G.  3*  *<>3 

lY.    Su  Naw  Trial,  i,  a. 

\.  If  witnefles  are  abfent,  and  their  re- 
turn if  not  immediately  expeOed,  the 
Court  will  not  require  of  the  Plun- 
tiff  a  peremptory  undertaking  to  pro* 
ceed  to  trial,  as  the  condition  of  dif- 
charging  an  application  for  judgment 
as  in  cafe  of  a  nonfatt.  Gmrdmr  v. 
iicftt.  it8 

f  •  Under  a  judge's  order  to  produce 
{)apers  and  give  copies^  it  is  faficient  , 


to  give  extraOa  of  thofe  parts  of 
letters  which  arc  relevant  to  the  fob* 
jea.     Clifford  V.  Tmjfkr.      Page  167 

3.  Under  the  conditions  of  pleading 
ifluably  and  taking  (hort  notice  of 
trial*  if  a  declaration  is  delivered  af^ 
ter  the  fittings  have  begun,  bm  fo 
early  that  there  would  be  time  for 
notice  of  trial  for  the  adjonrnment 
day,  upon  the  Defendant  pleading 
inftantir^  that  is,  within  24  hours,  he 
mud  fo  plead.    Price  v.  Simffmu  343 

4*  If  one  part  only  of  an  iodeotore  is 
executed,  the  Court  will  compel  the 
party  having  the  cnftody  of  it,  to 
produce  it  for  infpeAion,  upon  aa 
adion  commenced  againft  himfdf  by 
the  other  party.    BUJti^  v.  Pmar* 

386 

5.  In  a  writ  of  right,  if  the  mJSfrius 
claufe  be  omitted  in  the  writ  of  foffl« 
mons,  and  the  knights  come  from  a 
diftant  county,  and  appear  at  bar, 
the  Court  will  not  compel  them  to 
be  fworn  unlefs  the  Demandant  will 
undertake  to  pay  their  expences. 
Piorfon  V.  Mtynard.  41  j 

6.  Motions  to  pot  off  trials  moft  be 
made  in  bank,  when  they  can,  not 
at  nififrius.  565 

Y.    &«  Aknuitt,  9.    AaxiTaa* 

now,  3. 
!•  If  a  Defendant  dies  pending  die  ar* 
gument  on  a  point  referved,  oa 
which  judgment  of  nonfntt  is  after* 
wards  given,  his  reprefentatiiws  are 
entitled,  upon  application  to  the 
Conrt,  to  enter  op  the  judgment  of 
the  term  next  after  the  trial,  that  they 
may  get  the  cofts  of  the  nonfuiti 
TwimU  V.  Andtrfim.  385 

8.  When 
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2,  Where  time  to  plead  bai  been  gtvrt  i 
under  a.  judge's  ovder,  the  Plaintiff 
may  fign  judgment  without  deoiaad-  j 
log  a  plea.  BaAer  v.  Haii.  Pagi  538 

3,  Rules  for  judgnKOt  in  ejeftmcnt  to 
be  taken  away  from  the  fecondary's 
office  within  two  days  after  the  term 
in  which  they  are  moved*  Riguia 
CemraUs,  E.  T.  4S  G.  3.  3»7 

4,  A  new  book  for  entry  of  cjedments 
to  be  kept  hf  the  fecondaries.  Ri* 
gula  dfuraliSf  E.T.  48 G.  3.       it. 

VI.      ^^TfOFFICia. 

I.  Ifthecrownand  afubjcft  are  con- 
unding  for  priority  in  an  execution, 
the  Court  will  not  compel  the  (heriif 
to  return  the  writ  q\  fieri  facias  at  his 
own  peril  of  rightly  deciding  the  law, 
but,  upon  application,  will  enlarge 
the  time  for  the  making  his  return, 
till  the  Court  of  Exchequer  fliall  have 
decided  the  point.    TburJtmy.Thwr- 

fiim.  "<^ 

%,  After  pofleffion  once  given  under  a 
writ  of  poffeffion,  the  PUinuff  cannot 
fue  out  another  wtit  of  poffeffion, 
though  he  be  difturbedby  the  fame 
Defendant,  and  though  the  fheriff 
l^ve  not  yet  returned  the  former 
writ.   DHUidm^Pati^.RH.     55 

VII. 
I.  If  a  Plaintiff  depofit  a  negouable 
inftmment,  on  which  he  is  fuing,  at 


the  fame  time  giving  notice  of  the  I 
aftion,  he  doea  not  thereby  part  with  I 
bis  right  of  adioot  And  if  the  de- 
pofitacy  foes  on  the  (ame  inftrnment, 
the  Court  will  not  at  the  infiance  of 
the  Defendant  ftay  the  proceedings 
IP  the  firft  aAipPf  ^i 


Sml.  That  the  Court  would  reftrain 
the  depofitary  from  fuing  on  the  in* 
ffrument,  on  the  ground  that  he  re« 
ceiving  it  with  notice  of  the  fuit  then 
pending,  muft  be  coniidered  as  hav* 
iog  confented  that  the  firft  adion  (hall 
proceed..  Marjb  and  Anvihif  v. 
NnaeU.  Pagi  ^og 

*  Where  afarious  fecnrities  have  been 
aded  on,  and  the  money  partly  paid 
by  the  borrower,  the  CTourt  will  not 
fet  afide  a  judgment  and  execution, 
but  upon  the  terms  of  the  Defendant 
repaying  the  principal  and  legal  in«, 
tereft.    Hindltv.  O^Britm*  415 

\.  U  a  Plaintiff  difcontiDtte  an  a£Bon 
ftayed  in  another  court  by  a  conibli* 
dation  rule,  and  commence  an  aAion 
againft  the  fame  Defendant  for  the 
fame  caufe  in  this  court,  the  Court 
will  day  proccediogs  until  after  the 
trial  of  the  caufe  mentioned  in  the 
confolidation  rule.     Parkim  v.  Seotu, 

VIII. 
Neither  a  certificate  from  the  Judge* 
nor  a  fuggeftion  on  the  roll,  is  ne« 
ceffary  to  entitle  a  Defendant  to 
double  cofts,  under  11  G.  a.  r.  ig» 
/  fli.     Finlaj v.  Sutton.  9 IQ 

IX. 

•  Where  the  Defendant  was  fummoned 
to  appear  before  the  king's  jeftices  nt 
W^mnfttt  upon  the  morrow  oi  Sain^ 
,  the  Court  held  that  the  defed 
might  be  waived  by  his  fuWcquenl 
conduA.    Harrit  v.  UtJhf*  59 

Notice  of  applying  to  a  wrong  court 
for  difcharge  of  an  infolvent  is  no| 
cored  by  ^e  Plaintifs  oppoSng  hie 
difcharge,  Sciobjf  and  Jl^hr  v, 
I    Maa/iUPmiU,  64 
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.    PREMIUM* 
AvIkiukavcb, 

PRESCRIPTION. 
Sa  Plbadbr,  VI.  i.    Wat,  u 

-       PRESXJMPTION. 
iS;^Barok  andFsiib.   Licbkce,  4. 

PyRCHASER,  I. 

PRISONER. 
Ay  Practice,  III. 

PRISONER  AT  WAR. 
fir#  Alien  Evbmt»  i« 

PRIVILEGE. 

I.  ^u^frt.    Whether  a  confal  it  privi* 

leged  from  arreft.    CIark$  y .  Cntia. 

Page  106 

t*  An  attorney  fued  with  his  wife  for 
aYleht  incurred  by  her  dumfola  lofes 
bis  privilege.  154 

|,  Nor  is  his  wife  entitled  to  be  dif- 
charged  oat  of  cuftodyon  mefne  pre- 
cefst  if  arretted  with  her  hoflband. 
Rohiris  V.  Mafin  amdWifi.  i$, 

PRIZE-MONEY. 

I,  A  commodoi^  who  appoints  aeaf- 
tain  wUUr  him^  without  having  au- 
thority for  that  purpofe,  is  not  enti« 
tied  to  ihare  as  a  flag^ffiar  in  the 
diftribotion  of  prixes,  under  his  ma- 
jefty's  proclamatioa  of  the  7th  Julj 
1803.  I 

%.  Neither  will  the  fubfeqnent  ratifica- 
tion of  fuch  appointment,  by  the 
Lords  of  the  Admiralty>  or  the  King 
in  council*  eociiile  him  to  (hare  as  a 
JU^g-officiTf  in  any  prises  taken  before 
the  date  of  Aich  ratificidon.    DMeliy 


PROCEEDINGS,  STAYING  AND 

SETTING  ASIDE. 
^«r  Practice,  VII. 

PROCESS.     . 
Sh  Practice,  I. 

PROMOTIONS. 
Baylif  Serjt.  appointed   one    of   the 

Juftices  of  the  King's  Bench,  and 

knighted.  Page  2.06 

Freret  WiUiam^  Efq.  called  to  the  de* 

gree  of  Serjeant.  £.  T*  49G.  3.  6i<i 
Lawrence^  If  ononble  Sir  SouUam,  K^U 

appointed  one  of  the  |uftices  of  the 

Common  Pleas.  206 

Manlejit  Wm.t  Efq.  cs^IIed  tp  the  degr^ 

of  Serjeant.     £•  T.  48  G.  3.       317 
Peckveell,  Reiert  Henry,  Efq^.  called  lo 

the   degree   of   Serjeant.      £•  T. 

496.3.  6&6 

Peiu  Albert,  Efq.  called  to  the  degree 
of  Serjeant.    £.  T.  4S  G.  3.      317 

Ro9ket  Hon.  Sir  6/iSr/,  Knight,  died  io 
Hilary  vacation^  1808.  xot 

Reaglh  ^»*>  Efq*  called  to  the  degree 
of  SeijeaDt.    £.  T.  48  G.  3.       3x7 

PROPERTY  IN  CHATTELS; 

Bei    TlKANT     III    common,      X,    !• 

Whale  FisHEar,  i»a. 

I.  If  a  perfon  contrafts  with  another 
for  a  chattel  whiph  is  not  in  exiftence 
at  the  time  of  the  contrsd^  though 
he  pays  him  the  whole  value  in  ad- 
vance^  and  the  other  proceeds  to  exe* 
cute  the  order^  the  buyer  acquires  no 
property  in  the  chattel  tiR  it  is  €« 
niflied  and  delivered  to  him.  Mack* 
kwamdOthwt^  AJft^es  tfReyhsmd^ 
V«  iiWAri.  3^8 
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PROPERTY  IN  PARCEL  OF  THE 
FREEHOLD. 

t.  LeOee  for  years  of  brick  earth,  witb 
liberty  to  dig,  haa  exdafive  property 
in  the  earth  fo  demifed.  Atttrfoll  v. 
Stivtm.  Pm^i^S 

2.  He  has  the  like  property  in  other 
earth  demifed ,  which  he  covenanted 
not  to  dig»  with  an  alternative  cove- 
nant  to  pay  liqoidated  damages  if  he 
did  dig.  i^* 

3.  A  grant  of  ftrata  or  minerals  in  the 
land  of  another  is  a  grant  of  a  real 
hereditament  in  fee  fimple.  Stcugln 
toM  ?•  Liigi.  409 

PROPERTY,  SPECIAL. 

fe/LlCBNCI,  !• 

^     PROTECTION, 
5«r  Office a» 

PURCHASER. 
&/ Covin  A  If  T,  2.  DamaoeSiMba- 

SVEE  OF,  I* 

I.  A  porchafer  is  not  compellable  to 
accept  a  title  to  premifes,  formerly 
fubjed  to  an  incombraoce,  the  dif- 
charge  of  which  is  ihewn  only  by  pre- 
fttmption.  4}0 

3«  A  leafehold  was  fold,  fubjeft  to  a 
groand-rent,  which  was  faid  (o  be 
apportiooed  out  of  a  larger  rent»  but 
the  apportionment  was  not  evidenced 
by  any  exifting  deed,  but  only  by  the 
accepunce  of  a  mefne  landlord,  and 
prefamption :  held  that  the  purcbafer 
was  not  bound  to  accept  the  tide.  i6. 

}.  Sixty  years  poiTcifion  is  an  unob- 
jectionable title  to  a  fee  fimple. 
MarvustU  t«  Harriu  ib* 


QUALIPICATIOM. 

I.  A  commiffion  of  captain  of  rohn* 
teers,  figned  by  the  Lord  Lieutenant 
of  a  county,  does  not  confer  the  de- 
gree of  an  Efqntre.  Page  5 10 

t.  Nor  is  the  captain's  fon  thereby 
qualified  lo  kill  game.    TMti  ▼• 


R 

RB.ASSURANCSt 

Sh  POLICT,    I« 

RECOGNIZANCE, 
&#Bail,  IL  4. 

RECOVERY. 

1«  A  common  recovery  may  be  amended 
by  adding  the  name  of  a  parifh  in 
which  part  of  the  premifiss  lie,  if  it  ia 
fwoni  that  the  pariihis  wholly  within 
the  fame  county.  215  j 

a.  And  by  inferting  the  enfirety  of  the 
premifes  not  comprifed  in  the  deed 
to  make  a  tenant  to  the  fneipi^  and 
comprifed  in  the  recovery  by  the  dee 
fcription  of  moieties  only,  if  the  con* 
Tcying  parlies  are  all  alive  and  coo- 
fentingy  and  itisfworn  they  intended 
the  premifes  (hoold  pafs,  Kimdirhf^ 
DtmtmioMii  D0m*uiUi,i  Tfrumt  i  Sir 
C.  IT.  Bamfjldi,  Bm.  &C.  y^ucbtiu 

3.  In  n  recovery  fuffered  of  manors, 
the  Court  permitted  an  amendment 
by  the  iaferuon  of  mefiiiages  origi« 
nally  parcel  of  the  manor,  but  fevered 
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by  a  fettlemeot^  and  omitted  to  be 
named  in  the  recovery  ;  the  Vouchee 
being  tenant  in  call,  ftill  alive*  and 
the  meflaagei  intended  co  pafs.  Co* 
fww,  F»u€bti.  P^  355 

^,  If  a  recovery  do  noc  pafs  writhin  the 
term  in  which  the  deJmms  recites  the 
writof  fammont  to  be  rctarnablcy  it 
uriil  not  fuffice  to  indorfe  on  the  re* 
sewed  Mimas  a  retarn  purporting  to 
be  made  by  the  commiffioners  who 
retarned  the  former  writ,  without 
having  their  aAoal  fignature.  Bi^uir, 
DfHumdMMt ;  RMimt,  Tenant ;  Beicb^ 
Fwuker.  418 

5.  The  Court  will  not  amend  a  reco- 
very by  inferting  the  name  of  the 
hnfband  of  a  Vouchee  who  is  a  feme 
covert.  Farfinst  Demandant  \  JUott, 
Tenant ;  Knight,  Foncbee.  478 

C»  Recovery  amended  by  inferting  a 
rent  charge  which  had  long  been 
treated  as  merged  in  the  land  by 
pnity  of  poiTeflion.  Brett,  Demand' 
ant  I  Smith,  Tenant ;  Honeywood, 
Bart.  Foucifei.  484 

7«  A  recovery  cannot  be  fuffered  of 
premifes  in  one  of  two  counties  in 
the  alternative.  fFainwrigk,  De- 
mandauti  Seagravgp  Tenant ;  Smithy 
Fmichee.  538 

REFERENCE. 
tu  AaBiraATioN.    PaACTici>  V. 

REGISTER. 
Ai»Sbip»z>2. 

R£GULA  GENERALIS. 

Set  PaACTicB,  L  7.  IL  i,  2.  III.  6. 
7.  8.  IV.  6. 


1.  No  bail  in  trover  or  dcttnoe  ba<  hy 
a  judge's  order.  Page  lo) 

2.  Points  intended  to  be  argoed.  to  he 
fet  down  ia  margin  of  paper  bonb. 

ih. 

3.  Paper  books  to  be  delivered  two 
days  exdttfive  before  the  day  of  ar- 
gomenu  4^3 

4*  Notice  to  be  fubjobed  to  rammoni 
b  aAions  by  f  a«r#  eUtetfim  /regit. 

5.  Notice  to  be  fobjoined  to  SJhrni^ 
in  a^o&s  by  qtme  dam/am  fr^t. 

ih. 

6.  Nodce  of  fpedal  bul  in  all  bailaUe 
aaiona.  ^i^ 

7.  Notice  of  dedaradon  in  all  bmlable 
a6Uons.  '^' 

8.  New  book  to  be  kept  for  ejedoeDtJ 
in  the  fecondary*s  office.  317 

9*  All  ejedments  to  be  taken  out  ^ 
the  office  within  two  days  after  the 
term  in  which  they  are  moved,    th, 


RENDER. 


«^f/BAIt. 


REPLEVIN. 
^^^FfiNCEs.    Common. 

If  the  Plaintiff  in  replevin  is  floa* 
foited,  the  Defendant  u  not  bound  to 
have  his  damages  affeffed  by  the 
jury  under  fUt  17  Car.  a.  r.  7.  or  to 
take  the  earlieft  moment  toprofecate 
his  writ  de  reterna  hahend:  And  he 
may  again  dillrain  the  fame  goodi 
for  rent  fubfeqnently  accrued,  jve- 
vioufly  to  his  executing  his  rttem 
hahende,  without  waiving  his  s^oo 
againfi  the  foreues  b  the  bond.  Btf- 
ford  y.  Alger.  3'8 

REPLE- 
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REPLEVIN  BOND. 
The  two  furctics  in  a  replevin  bond  are 
together  liable  only  to  the  amount  of 
the  penalty  in  the  bond,  and  the  cofb 
of  the  fuit  on  the  bond.  Hefford  v. 
Algn.  Pagi  21% 

REQUEST. 
See  Assumpsit*  t. 

RESCINDING  CONTRACT. 
See  Anhuity,   10.     Monby    had 

AND  aiCBlVBD. 

RETURN  OF  PREMIUM. 
If  an  advcnwpe  infnrcd  be  illegal  on 
accoant  of  an  informality  in  the  li- 
cence to  trade,  there  can  be  no  retorn 
of  premium.    Fei/e  ^  .Tbompfon.  124 

REVERSIONER— ^i&fl/  it^ion^  ^ 
may  bring* 

See  Jbter/M  ▼.  5/w«r/.  '9^ 

RIGHT,  WRIT  OF. 

^u  Pbactici,  I.  a.  IV.  5. 


SETOFF. 


SATISFACTION. 
^jfSaT-ovp,  2»3>4* 
And  fee  Cbrify  v.  Rov9.  3  >  3 

^  SEAMAN.' 

fee  AORBIMBNT,  1. 

SEISIN— ri«^^ 
See  Gcodrigbt  v.  Forejier.  57S 

SERVICE. 
See  pRACTics,  IIL 


A.,  being  intruftcd  with  goods  be- 
longing to  B.9  undertook  to  get  them 
infured.     He  afterwards  effe6ied  an 
infarance  in  his  own  name,  upon  pro* 
perty  on  his  premifes,  but  without 
making  any  mention  of  goods  held  im 
tfuft.    The  premifes  were  deftroyed 
hyfire,  and  A.  received  the  amount 
of  his  infurance»  bat  which  fell  con- 
fideratbly  ihort  of  his  own  loft.    The 
Conrt  held  that  no  part  of  this  mo- 
ney could  be  conlidered  as  received 
on  account  of  B»^  and  that  it  could 
not  therefore  be  fet  oiF  in  an  aftioa 
for  work  and  labour  brought  by  Am 
againft^.  Gilletty,  MawnuM.  P-iSt 

2.  Taking  the  perfon  in  execudoot 
does  not  fatisfy  the  debt  fo  as  to  ex« 
tingnifh  it.  4^6 

3.  Bot  it  may  ftill  become  the  fubjed 
of  a  fct-off.       ,  ^** 

4*  In  a  crofs  aAion,  the  Defendant 
may  on  motion  fet  off  the  debtagainft 
a  judgment  for  a  greater  fum^  and  the 
Court  will  ftay  proceedings  thereon. 
Peacock  f .  Jeffery.  /*• 

SHERIFF. 
See  Money  had  and  RBCIIV1O9  s, 
3,4.    OFPfcxa« 

HIS  DUTY  AT  ELECTIONS. 
Sfiljbury  T.  Mickletbwajte.  1$^ 

SHIP. 

t.  Upon  the  transfer  of  a  (hare  in  t 
veiTel,  it  it  not  necefiary  that  the 
indorfement  upon  the  certificate  of 
regiftration  (hould  ezprefs  the  (hire 
to  be  edi  the  Yendor'a  bicreft.  ^S? 
5  2.  Thf 


«5i 


IKDBX  TO  THE  PRINCIPAL  yATTBRS* 


s*  The  omiffon  of  the  officer  at  the 
oat* port  to  tranfmit  a  copy  of  the  io- 
flnimeDt  to  the  coftom-houre  id  Lou- 
dam^  does  not  invalidate  the  transfer. 
t/mkrwosd  T.  Miikr  ^md  Faikin, 
Pagi  387 

3.  Whether  the  capuin  of  a  veflel, 
fent  to  earn  freight,  hat  aathority  to 
coBtrad  to  carry  a  cargo  freight  free, 
fiutre.  De'wi/l  v.  Moxan  and  Amthtr. 

391 

4*  The  matter  of  a  (hip  is  not  dif. 
charged  of  his  refponfibility  for  the 
afts  of  his  crew»  at  though  done  an- 
der  the  dtrcdioa  of  a  pilot,  who  by 
the  regalatioDt  of  a  ftatate  fuper- 
fedes  the  matter  for  the  dme  in  the 
^verooMDt  of  the  fiiip*  Bowcber 
V.  Nmdftrom*  ^68 

SHIP'S  REGISTRY. 
ikrSHip. 

SLANDER. 
AirDBPAiidATiojr. 

SOUTH  SEA  COMPANY. 
Xtf  Imsurancb,  I.  3. 

STAMPS. 
^BviDBMCB,  11.  a.  IV.  6. 
And  ftePatom  v.  Winitr^^KAt  {a).  424 

I.  An  inttniment  ifiuings  (as  a  com- 
mifTion  of  bankropt^)  ondcr  the  great 
fesl  of  the  empire,  is  not  fuch  a 
"  procefs  or  mandate  ifluing  under 
the  feal  of  the  Court  of  Chancery," 
as  is  fubjed  to  the  ftamp  impofed  by 
44.G.  3.  /.  98.  fcbtd,  I.  upon  inftra- 
ments  of  the  latter  denomiQacion: 
Jb*  King  T.  Jamis  BtJlock,  7 1    33. 


2.  Upon  an  indidmeat  08  45  6-  J* 
r.  58./  1.  ibr  felooioolly  lettiag  iie 
to  a  hoafe,  with  intent  to  dcfxaod  the 
inforers,  an  oaftamped  ncmorandaa 
indorfed  on  a  ttamped  p<^icy  ctfieAcd 
by  deed,  is  not  admiffible  in  evi- 
dence againtt  the  priiSMer.  7%r 
King  y.  Gill/m.  Trng^t  95 

STATUTE  OF  FRAUDS. 
^«r  Goods  soLd  avd  delitbkbd. 

STATUTE  OF  LIMITATIONS. 
S'tf  Limitation  op  Actioks. 


STATUTES. 

Magma  Cbabta. 
r.  30.  (Merchant  Strangers.) 

Statute  of  Mebtoit. 
(Approvement.) 

Edw.  I. 
13.  r.  46.  Weftm.  a.  (Approrei 

8.  c. 
18.  e. 

27.  c. 


55 


439 


I.  c. 


28. 
3*- 


) 
ik. 

Hen.  6. 

15.  (Jeoffsils)  211 

9.  (Warrant  of  attoroey.)  46 

5-  (Sunday.)  132 

Hen.  7. 
c,  24.  (Fines  and  noncIaiiD.)  GvU" 
right  T.  Forefiiw*  ^*-fi 

Ric.j. 
7.  (Fines  and  nonclaim.)  Gfod- 
right  V.  Ferefler.  iL 

Hen.  8. 

r.  1$.  (Pirates.)  39 

c.  I.   (Wills.)    GMHgtt  r.  Ft. 

nfttr.  yfi 

c.  30./ 2.  (Warrant  of attonej.) 

46 
c.  23.  (Murden  beyond  fea.)    26 

34  Hi*. 
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54-  35*  ^-  S*  (WilU.j  Gocdrigbt  r^Ftf 

refter.  Page  578 

35.  r.  2.  (Trcafons  without  the  realm.) 

a? 
38.  e.  30.  (Jeofails.)  47 


43 


Elis. 
r.    7.    (Bankrupt.)   73.  273.  586 
r.  14.  (Warrantor attorney.)     46 
f.  6.  (Cofts.)  400 


z. 
3- 
7- 

21. 


Jac.  1. 
r.  22./  28.  (Saaday.) 


»33 

2ZI 

^73 


r.  8.  (fiail  in  error.}  271. 
c.  5.  (Magiftrates.) 
r.  15*/  2*  (Bankrupt.) 
r.  16.  (Limitatioo  of  anions  ) 
578.612 
€.  19.  (Bankrupt.)  273.  319 

Car.  2. 
\%*  ft'  2*  <•  2.  /  9.    (Bail  in  error.) 

169 
15.  r.  7-/6.  (Navigation.)  227.229 
16  bf  17.  ^*  8.  yr  3.    (Bail  in  error.) 

169 
17.  r.  7.   (Rrplevin.)  21  h 

^.  .r.  7.  (Sunday.)  131 

Will.  &  Mar. 
5.  c.  21.  (Stamps.)  7S 

8^9.^.  ij./  ^ 


(Bail  in  error.) 
168.  171 
(Stampi.)  78 


9  (^  10.  c.  25 

AVNI. 

4.  <.  16./ 3.  (Warrant  of  attorney.) 


5*  €.  8 


46 


•7. 
9- 


(Union.)   art.  24.    (Great 
feal,)  74 

r.  174  (Public  miniders.)  106 

r.  21.  (South  Sea  Company.)  229 


GbO.  !• 

3.  r.  13.  (Pilots.)  569 

6.  <.  18.  f.  12.  (Afffirance  compa* 

nies.)  Fagi  6 

«2«  ^-  33^/  «•  (Stampt.)  78 

Geo.  2. 

2.  f.  23.  /  23.    (Attornle$'  bills  ) 

2.  f.  36.  /  7.  (Evidence.    Ships*  ar-. 


tides.) 
c.  30./  I. 


386^ 
?»• 
478 
810 

48 


(Bankrupt.)  74. 

85.    /«3- 
II.  r.  19.  Landlords.) 
19.  c.  37./.  4.  (Rc-afldrance.) 

Geo.  3. 
3«  r.  15.  (Elections.)  128 

5    r.  27.  (Procefs.)  424  ' 

13.  r.78.  (Local  and  perfonal.    CarU 
ton  inclofure.)  34^ 

17.  c.  26.,  (Annuity.)  372 

23.  r.  58./1.  (Stamps.)  58 

25.  r.  8o./.  17.    (Warrant  of.attor* 
ncy.)  47 

27.  r.  38.  (Callico  patterns.)         400 
30.  r.  5^  ( Paving  aa.)  .     383 

}i.  r.  25.  (Stamps.)  99 

r.  59.  /  6.  (Evidence.   Ships*  ar- 
ticles.) 386 
32.  ^.35./  I.  (Stamps.)  78 
34*  '  33*  (Callico  patterns.)          40Q 
f.  68.  /  15.  (Rcgirter  aft.)     388 
35.  f.  6}./  II.  (infurance.)  ^o 
r.  80.   (Dutch  property.)          335 
f.  125./  7*  (Prince  of  Wales.) 

170 
^7.  c.  fii.  (Stamps.)  los 

39.  c.  37.  /  X .  (Offences  on  the  high 
feas.)  32 

39&f40.  f.  $7.  (Union.)  74 

43.  c.  46'.  (Vexatious  arrets.)         60 
r.  57.  (Convoy.)  249,  250 

X  «  43-  <•  58, 


<fe4 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


43'  ^-  5^<  /   I-    (Pelonioufly  fetting 
fire.)  p^  95 

^.  1 1 3./.  6.  (Murders  be/otid  fea.) 

26 

44.  e.  64./  a6.  (Volaniceri,)       510 

€.  98.  (Stampt.)  ^1.  81 

45*  cji./.z.  (Prize money.  Agent.) 

2.  167 

46.  <.  II.  (Cape  of  Good  Hope.)  233 

r.  87.  (Souchwark  Court  of  Cor. 

(cience.)  60.  396 

r.  135.  (Bankrupt.)  71 

47.^.  I.  r.  23.  (Trade  to  foreign  do. 

mioioni.)  227 

r.  38./  59*  (Local  and  perfonal, 

paving  aa.)  387 

STAYING  AND  SETTING  ASIDE 

PROCEEDINGS. 
^##PaACTiCB»  VIL    Costs,  IIL 

SUBJECT 
Sit  CovnT9,  I. 

SUGGESTION. 

Sii?KkCTlQEg  Vill.    I. 

SUMMONS. 
&#Fractici^  L  7. 

SUNDAY. 
A  Tale  of  goods  made  on  a  SunJaf  which 
is  not  made  it!  the  exercife  of  the 
ordinary  calling  of  the  vendor,  or  his 
agent,  is  not  void*  at  common  law,  or 
by  the  ftat.  29  Car.  2.  r.  f,  Drury 
T.  DefoHtaim.  1 3 1 

supersedeas; 


SURRENDER. 


iu  Bail. 


I 


TAXATION. 
^«#  Attoritiy's  Bill. 

TENANT  FOR  YEARS. 
His  doty  to  defend  the  land  demiU. 
AttirfiU  v.  Strmut.      Fagt  197.  tok 

TENANT  IN  COMMON, 
I.  One  tenant  in  common  of  a  dattd 
cannot  maintain  trover  for  it  sgainft 
his  companion,  unlefs  the  latter  faate 
ib  difpofed  of  it,  as  to  render  it  in- 
poffible  that  the  Plaintiff  fhoold  f?er 
take  and  afe  it.  241 

2.  The  converfion  of  a  chattel  bj  i 
tenant  in  common  to  its  general  and 
profitable  application,  thoogh  k 
change  the  form  of  the  fubAaace,  u 
not  fuch  a  deftrudion  of  the  fobjcfi- 
matter,  as  to  prevent  the  Plaintil 
from  taking  and  ufing  it  in  iti  altered 
fiate ;  therefore  it  creates  no  right  of 
adlion.     Ftnnings  v,  L^rdGrvtvUli, 

TITLE. 

S^#Pt;RCtIASER.      pLEADtllO,VL 

I  TORT-»^^#  //  ma,  he  watnd,  W 

'S^&sy^  SnuigSt. 
Sie  Assumpsit. 

TRADE. 
Sti  Bye^law,  I.    Usage,  u 

TRADER, 
^'/f  Bankrupt,  L 

TREES. 

Property  in  trees  demifed,  if  cot  by  s 

ftranger,  is  in  the  leflbr.    Pgr  Mof/^ 

faU  J.  Jugrfia  T.  Sti^nu.         i^i 

TRBS- 
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fiss 


TRESPASS. 

Am  BZiBCTIOKS,  2.    .FBKCES»Iy  s>3 

TRIAL. 
5<#Nbw  Trial. 

TROVER. 
^mTbhantin  comuovb  1,  a- 

TURBARY. 
^tf  Common. 


u 

USAGE. 

1.  Ahboagh  a  workman  is,  in  general, 
cnticled  to  be  paid  for  hit  labour 
where  the  work  u  deftroyed»  without 
any  defaoU  of  hit  own,'  before  it  is 
completed  or  delivered  to  the  em- 
ployer, yet  the  law,  in  this  refped, 
nay  be  controlled  by  the  nfage  of  a 
particolar  trade.  Gilliti  v.  Maw- 
Mum.  Pagt  137 

3.  Evidence  of  an  nfage  at  the  navy 
office  to  pay  bills  indorfed  by  the  at- 
torney in  his  own  name,  and  negoti- 
ated by  him,  under  fach  a  power^ 
cannot  be  received  to  enlarge  the 
operation  of  the  power.  Hogg  v. 
Smaiib  tout  OtUrs.  347 

USB  AND  OCCUPATIOl^. 
&#Plbading9  IV.  5. 

USURY. 
^mPbacticb,  VIL  2.    Plbadino, 

4»5.      GUABAHTT*  Z. 


VARIANCE. 

^u  Gbsat  Sbal>  3. 

A  iofs  by  barratry  is  well  alleged, 
though  the  proof  is,  that  it  happened 
by  the  ad  of  an  enemy  and  by  bar- 
ratry jointly.     Tonbmm  v.  Andtrfim. 
Fagi%%*J    . 

VENDOR  AND  VENDEE. 

Se»  ACBBBUBKT.  PuRCHASBB.  Co» 
VBKAHT.      T1TL8. 

VENUE. 

1.  If  pending  a  role  for  changing  the 
venue,  the  Defendant  plead  in  the 
adion,  and  notice  of  trial  be  ferved, 
the  Court  will  ftill  allow  the  venae 
to  be  changed  ;  and,  in  fach  cafe,  no 
cofts  are  payable.  Mtfa  v.  Sttphin^ 
fin.  58 

2.  Upon  moving  to  change  the  venue 
into  a  county  palatine,  it  is  neceflary 
to  undertake  not  to  affign  error  opoa 
the  want  of  an  original.  Covi  r. 
Heaiom.  1 20 

3.  The  Plaintiff  (hewed  the  Defend, 
ant's  affidavit,  made  for  the  purpose 
of  changing  the  venue,  to  be  untrue  t 
and  the  caafe  of  adion  arifiog  ia 
more  counties  than  that  in  which  the 
venue  was  laid,  the  Court  retained 
the  venue  upon  the  Plaintiffs'  under  * 
taking,  in  the  altemadve,  to  give 
material  evidence  in  feme  one  of  the 
counties  where  the  caufe  of  adioo 
arofe.    Hunt  v.  BridgifirtL         259 

4.  The  adion  upon  the  cafe  for  a  nu- 
(ance  is  local  in  its  nature,  and  the 
nafance  muft  be  proved  to  have  been 
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committed  in  the  coanty  where  the 
Tenue  is  laid.  Fage  379 

5.  If  no  place  and  county  is  alleged 
where  the  nufance  is  committed,  the 
^county  in  the  margin   (hall  be  in- 
tended.    fTarw  V.  fi^M.  ih. 

6*  It  is  matter  of  favour  to  change  the 
venue  to  a  county  palatine.  43  z 

7.  And  where  the  defign  is  to  opprefs 
the  Plaintiff,  ihe  Courrwill  not  grant 
the  indulgence,  Gihfom  and  Anothtr 
V.  Macbride,  ih. 

S.  The  undertaking  to  give  material 
evidence,  made  to  reuin  the  venue  1 
does  not  apply  to  collateral  iffues,  but 
is  confined  to  the  matters  dated  in 
the  dccUrauoB.  C%clurM  v,  Cbam^ 
turl^m.  518 

VERDICT. 
If  the  Plamtiff  has  evidently  fuftaioed 
fome  damages,  and  the  jury,  being 
unable  to  afcertain  the  amountf  find 
«  verdid  for  the  Defendant,  the 
Court  will  peripit  the  Plaintiff  to  en- 
ter a  verdid  for  nominal  damages. 
FiixM  T.  Tbomf/im.  121 

VESTED  INTEREST, 
Su  DevisEj  II.  7. 


w 

WARRANT  OF  ATTORNEY. 

5/#PaACTICI»I.  X* 

Where,  pending  a  fuit,  a  party  obtains 
z  judge'»  order  for  changing  his  at- 
torney, it  is  unneceffary  to  file  a  new 
warrant.    H^9od  v.  Planh  who,  &c. 


WARRANTY. 
5"// Damages,  Measure  of. 

WASTE. 

I.  If  a  (Iranger  cuts  trees  demifed 
digs  the  land,  it  is  permifiive  w 
in  the  tenant.     Pir  MamsfieU  C 

.  A  covenant  by  leffee  to  pay  a  l\\ 
la  ted  price  for  brick  earth  dog, 
bar  to  an  action  of  wzfte.      jftte^^ 
V.  Stevens,  \ 

WAVER, 
Su  Practice,  IX. 

WAY. 

1.  Evidence  of  a  prefcriptive  right  i 
way  for  all  manner  of  carriages,  do 
not  nece^^rily  prove  a  right  of  wa 
for  all  manner  of  cattle.  271 

2.  But  it  is  evidence  of  a  drift  way,  fo 
the  jury  to  confidpr,  together  wid 
the  other  evidence.  U 

3*  The  extent  of  the  ufage^is  evidence 
of  a  right  only  commenfnrate  with 
theufer.  By  threeagainftC^A«^J. 

a. 

4.     Ufer  of  a  way  for  carriages  aod 

hogs  is  prima  facU  evidence  of  a 

right  of  way  for  all  cattle,  and  the 

enut  of  proving  the  reftridiion  lies  oa 

the  grantor.     Per  Chembre  J.  agaio^ 

three.     Ballard  v.  Dyfin.  ih. 

Whether  a  way  of  neceffity  is  com- 

menforatroniy  with  the  nfe  to  whic'i 

the  premifes  are  applied  at  the  tine 

of  the  conveyance,  or  with  all  ofes  to 

which  they  may  be  converted  after. 

wards,  qu^re.   Ballard  r.  Djffn,   ii. 


WEST  INDIES. 


44    &#lN8VRANeB>  I.  3. 


WALE 
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WHALE  FISHERY. 
See  Bye-Laws.  I. 

1.  Bf  the  cultom  of  the  whale  fiihery 
among  the  Gallipagos  iflands^  be  who 
ftrikca  a  whale  with  a  loofe  harpoon 
is  entitled  to  receive  half  the  produce 
from  him  who  kills  it.  Fenningt  v. 
LordGrenvilU.  Pagi  2^1 

2.  By  the  caftom  of  the  Gretnland 
whale  fiQiery,  unlefs  he  who  flrikes  a 
£fh  continues  his  dominion  until  he 
has  reduced  it  into  poiTefliony  any 
other  perfon  who  kills  it  acquires  the 
entire  property.  Fermings  and  Oihers 
V.  LcrJ  Grtn-jilU,  241.  LittledaU 
r,  Scaitk.  243.  ff. 

WILL. 


1 

See  Devise. 

WITNESS. 

,/C! 

SeeEviDZNCE,  L  IV. 

WORDS. 

ss. 

&r  De-famation. 

WRIT  OF  ERROR, 
^^/Bail>  V. 

WRIT  OF  ENQUIRY. 

1.  After  writ  of  enquiry  executed  upon 
a  judgment  fufFered  by  default,  the 
PlaintiiFhaving  recovered  the  amount 
of  many  items^  fome  of  which  were 
due»  but  to' others  of  which  he  would 
not  be  legally  liable,  the  Court  fet 
afide  the  inquifitioii,  and  granted  a 
new  writ  of  enquiry,  to  be  tried  be* 
fore  a  judge  of  affize.  l>ajf  v.  Ed^ 
warde.  ^^| 

2.  So»  where  it  was  fuggefted  that  the 
..  jury  had  miftaken  the  meafore  of  da- 
mages in  point  of  law,  a  rtde  wu 
granted  to  fet  afide  the  inqoifition. 
Jtterjoll  V.  Stevens.  jgj 

WRIT  OF  RIGHT. 
See  Practice,  I.  2.  IV.  5, 
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